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The  Sixth  Yolmne  of  Duel's  Beports,  which  was  issued  in 
October,  1858)  brought  down  the  decisions  made  at  Qeneral 
Term,  in  Calendar  Cases,  to  April,  1867.  The  present  volume 
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which  will  be  reported  in  the  next  volume. 

It  Is  anticipated  that  another  volume  will  be  published  within 
the  next  six  months,  and  that  such  assistance  has  been  secured 
as  win  make  it  practicable,  after  the  lapse  of  a  brief  period,  to 
ianie  the  Beports,  shortly  after  the  dedsions  are  rendered. 
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THE    SUPERIOR   COURT 

07  THS 

OITT  OF  NEW  TOEK 

AT  GENEIIAL  TERM. 


D.  A.  BxTTTESFiELD,  Flaintiff  and  AppeQant,  v.  SPKiroEB,  Fresi- 
dent  of  U.  S.  Ezprefls  Co^  et  alf  Bespondents. 

Wbeii  ft  written  agreement  has  been  daly  made  by  and  between  two  Joist  etook 
BxprasB  CompanieB  (which  they  were  competent  to  make)  ibr  the  cooflolidation 
of  the  two  companifiB  and  the  merging  of  one  of  them  hi  the  other,  b^^bicfa 
agreement  the  one  to  be  meiged  agrees  to  boy  2000  aharee  of  the  mcreaeed  stock 
of  the  other,  and  whkh  stock  such  other  agrees  toiasae  and  sell  ibr  $200,000^  and 
by  which  the  stoddiolderB  of  the  one  to  be  meiged  are  to  hare  the  rights  inier 
cMa,  of  becomlDg  pmrcbasezs  of  such  2000  flhares^  in  proportion  to  the  amonnt  of 
0Ux^  they  hold  in  the  company  to  be  so  merged,  or  to  relinquish  their  stock  to 
the  company  of  which  they  are  members  and  receive  there&r  soch  som  as  they 
have  paid  on  acooont  of  their  subscription  for  the  same  and  ten  per  cent  in  addi- 
tioa  thereto ;  and  thd  company  to  be  merged,  on  the  making  of  soch  agreement^ 
tfanra^  &,  its  President,  notified  all  of  its  stockholders  of  such  agreement  and  of 
its  provisioned  and  in  soch  notioe  offered  to  each  of  them,  his  eleotion  of  either  of  the 
■everal  provisions  made,  by  soch  agreement,  ibr  the  benefit  of  soxh  stookholderB, 
and  EL,  one  of  such  stoddioldere^  on  the  receipt  of  snoh  notice  and  offer,  wrote  a 
letter  to  &  as  such  President,  indosmg  m  it  S:'s  certificate  of  stock  (being  the 
only  evidence  he  had  of  any  right  to  stodc  in  such  company)^  and  by  such  letter 
dechured  that  he  declined  to  become  a  pm:cbaser  of  any  part  of  said  2000  sharefl^ 
and  that  he  elected  to  take  the  amount  he  had  paid  on  his  subscription  for  such 
slock,  and  ten  per  cent  in  addition  thereto,  held,  that»  the  election  tendered  to  E., 
by  &,  on  behalf  of  the  company  of  whidi  he  was  such  President,  and  the  letter 
sent  by  B.  to  8.  with  the  declaration  of  his  election  thereby  conuuunicated,  was 
an  ofliar  by  S.  (on  behalf  of  said  company)  to  receive  back  E.'s  certificate  and 
pay  him  tiierefiir,  which,  on  being  accepted  by  B.  (by  declaring  his  eleotion  to 
fonender  his  stock-certiflcate,  and  receive  the  sum  so  offiared  to  be  paadX  became 
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a  binding  oontract^  inevocable,  except  by  the  mutual  aasent  of  E.  ^nd  of  the  said 
oompanj^-as  the  parties  to  such  contract 

Held  also,  that,  G-.,  to  whom  S.,  as  such  President,  on  the  day  o^  and  after  the 
receipt  of  E.'s  said  letter,  sold  the  stock  which  E.  so  declared  his  election  to 
surrender  (Gf-.  having  bought  and  paid  for  the  same  in  good  faith),  acquired  a 
valid  title  to  such  stock  as  between  himself  and  E.  and  as  between  himself  and 
the  p]ainti£^  who,  subsequent  to  G.'s  said  purchase,  took  from  E.  an  assignment 
of  said  stock-certificate  and  of  K's  rights  as  a  stockholder  in  the  ^d  company. 

It  was  also  hdd^  that,  the  fiEu^  that  S.,  after  offering  to  sell  such  stock  to  G.,  returned 
said  stock-certificate  to  E.,  with  a  request  that  he  would  sign  an  endorsement 
written  by  S.  thereupon,  in  these  words,  viz. :  "  I  authorize  and  require  GharlcB 
C.  Backus,  Treasurer  of  the  U.  S.  Express  Company"  (the  Company  to  be 
merged),  "  to  cancel  the  witiiin  receipt,  and  to  issue,  in  its  place,  a  new  receipt 
for  the  same  to  such  persons  as  Hamilton  Spencer  may  direct" — .  and  then 
return  it  to  S.,  did  not  give  and  could  not  be  regarded  as  having  been  intended  to 
give^  to  E.  a  right  to  renounce  the  election  he  had  made^  or  to  treat  the  matter 
as  opened  for  further  negotiation : 

EtUd  also,  that,  S.  having,  under  such  drcumstancee,  sold  the  stock  to  G.,  and  the 
latter  having  paid  for  it^  to  the  company  of  which  S.  was  President,  and  the 
company  having  adopted  the  sale,  and  continuing  to  insist  upon  its  validity,  it  did 
not  lie  with  E.,  or  the  plaintiff  as  his  assignee  sabeequent  to  sHch  sale,  to  deny 
the  authority  of  S.  to  make  it 

Also  hdi^  that,  although  the  consolidation  agreement  required  S.,  within  24  hours 
after  being  notified  by  any  stockholder  of  the  company  to  be  merged,  of  his 
election  to  surrender  his  stock,  and  that  he  declined  to  be  a  purchaser  of  any  of 
the  said  2000  shares,  to  give  the  like  notice,  in  writing,  to  the  trustees  of  the 
other  company  (who  were  named),  and  who  agreed  that,  on  that  being  done,  they 
would  take  and  pay  for  the  stock  of  such  declining  stockholder,  yet,  whether  S. 
neglected  his  duty,  in  not  giving  notice  to  said  Trustees,  in  the  manner  and  within 
the  time  prescribed  by  said  agreement,  of  E.'s  said  election,  is  a  question  between 
such  trustees  and  S.  or  the  company  of  which  he  was  President,  and  that  its  just 
detennination  did  not  affect  the  rights  or  liabilities  of  E.,  growing  out  of  his 
acceptance  of  the  offer  made  to  him  by  the  company  of  which  he  was  such 
stockholder. 

Held  also^  that,  after  such  sale  to  G-.  of|  and  payment  by  the^tter  for,  such  stock  as 
aforesaid,  K  could  not  retract  his  said  election  and  hold  the  stock,  even  though  it 
was  satisfSM^rfly  proved  that  a  conversation  was  subsequently  had  between  EL 
and  S.  at  Bochester,  in  which  K  avowed  a  purpose  to  retain  the  stock,  and  S. 
expressed  his  gratification  thereat,  saying  at  the  same  time  that  the  condition 
of  the  stock  had  not  been  changed  since  E.  had  declared  his  said  election,  and  could 
not  be,  untQ  S.  returned  to  New  York;  and  hence,  also  heU  that  it  was  of  no 
importance  that  the  statement  of  the  fiatcts  found  by  tibe  judge  who  tried  the  cause, 
did  not  show  whether  he  concluded  such  conversation  to  be  what  K  swore  it  was, 
or  what  S.  swore  it  was;  (their  testimony  in  relation  to  it  being  in  conflict) 

It  was  also  hM^  that  the  plaintiff  who  purchased  firom  E.  the  stock-certificate  he 
held  and  his  rights  as  a  stockholder,  after  the  transaction  between  S.  and  G.  had 
been  fully  concluded,  stands  in  no  better  situation  than  E.  would  have  done,  and 
did  not  thereby  acquire  any  rights  superior  to  those  which  E.  possesBed,  at  the 
time  of  sooh  puichase  by  the  plaintifl^ 
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JBeld  also^  that  the  plaintiff  hy  inqniiing  of  R,  at  the  time  of  each  pnridiaaey  whj 
the  unsigned  endorsement^  or  power  of  attorney,  was  written  on  the  back  of  said 
etodc-cerdficate,  and  by  being  informed  by  B.,  in  answer  to  such  inquiry,  "  m 
substance  of  the  reason  why  it  was  there,"  acquired  a  knowledge  of  fiusts,  and  of 
acts  of  EL,  whidi  conchided  R,  and  diyested  him  of  the  power  to  reclaim  the  stock, 
aod  consequently  that  the   plajntiff,  as  such  purchaser,  aoquire<Liio  right  to 

»    become  a  purchaser  of  any  of  said  9000  shares  of  stock,  or  to  hare  any  ci  it 
issued  to  him. 
(Before  Boswobxh,  Hoffman,  and  Woodsdff,  J  J,) 
Heard  January  35.    Decided  ICay  It,  185^ 

This  action  was  brought  by  Dayid  A.  Bntterfleld,  plamtif^ 
i^ainst  EEamilton  Spencer,  individuallj  and  as  President  of  the 
United  States  Express  Company,  iand  Alexander  Holland,  Trefr- 
snrer  of  the  American  Express  Ciompany,  and  Henry  Dwight, 
Jr.,  defendants. 

It  was  tried  before  Mr.  Justice  Bosworth,  without  a  jury,  in 
April,  1866,  who  decided  that  the  plaintiff  was  not  .entitled  to 
the  relief  sought,  and  that  the  complaint  should  be  disnusBed 
with  costs.  From  the  judgment  entered  on  the  Sd  of  October, 
1856,  on  such  decision,  the  plaintiff  appealed  to  the  General 
Term.  The  complaint  stated  in  substance,  that  shortly  prior  to 
February,  1863,  a  joint*stock  company  was  formed,  called  the 
*'  United  States  Express  Company,"  to  carry  money,  package^ 
and  property,  and  transact  the  general  express  business,  and  its 
principal  office  was  in  the  city  of  New  York.  It  consisted  of 
oyer  seyen  associates ;  its  capitel  stock  amounted,  nominally,  to 
$500,000,  divided  into  6,000  shares  of  $100  each.  Beceipts,  for 
instalments  called  in  and  paid  on  each  share,  had  been  issued  to 
the  aeyeral  stockholders,  in  the  form  of  that  issued  to  George 
Ely,  one  of  the  associates  and  the  plaintiff's  assignor,  and  which 
reads  as  follows : 

''  United  States  Express  Company. 
"Beoeiyed  of  George  Ely,  Esq.,  One  thousand  dollars,  being 
twenty  per  cent,  the  first  instalment,  upon  fifty  shares  of  the 
capital  stock  of  the  United  States  Express  Company  held  by 
him,  for  which  stock,,  scrip  will  be  issued  upon  the  surrender  of 
this  receipt 
''Dated,  4lli  February,  1858. 

"0.  0.  Baokxts,  JfJwwuwr."  . 
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In  1860,  a  joint-stock  company,  called  the  "American  Express 
Company,"  wafl  formed,  consisting  of  more  than  seven  associates, 
and  Alexander  Holland  is  its  treasurer,  and  its  principal  office 
is  in  the  city  of  New  York. 

The  defendant  Spencer,  at  the  time  of  the  transactions  subse- 
quently detailed,  was  and  is  the  President  of  the  United  States 
Express  Company ;  Henry  Dwight,  Jr.,  was  and  is  one  of  its 
directors;  and  the  management  of  its  business  was  committed 
to  a  board  of  directors. 

The  business  of  the  two  companies  bdng  the  same,  it  was 
deemed  for  the  interest  of  both  that,  they  should  be  consolidated, 
and  the  United  States  Express  Company  merged  in  the  Ameri- 
can Express  Company.  To  cany  out  that  object,  an  agreement^ 
(the  validity  of  which  was  not  called  in  question,)  was  entered  into 
between  the  two  companies,  bearing  date  the  7th  of  March, 
185S,  which  was  executed  "  by  John  Butterfield"  and  six  otherSi 
"  trustees  of  the  American  Express  Company,  of  the  first  part^ 
and  the  defendants,  Henry  Dwight,  Jr.,  and  Hamilton  Spencer, 
on  behalf  of  the  United  States  Express  Company,  of  the  second 
part" 

By  this  agreement  the  United  States  Express  Company  was 
to  buy,  and  the  American  Express  Company. was  to  issue,  on 
or  before  the  80th  of  April,  1868,  to  the  parties  of  th^  second 
part)  for  the  stockholders-  of  the  United  States  Express  Com- 
pany, Ml  scrip  for  2,000  shares  of  the  capital  stock  of  the 
American  Express  Company,  in  such  sums  and  for  such  persons 
as  the  parties  of  the  second  part  should  direct  The  parties  of 
the  second  part  agreed  to  pay  for  said  shares,  on  delivery  of  the 
scrip,  $200,000,  of  which  $100,000  was  to  be  divided  among 
those  being  stockholders  of  the  American  Express  Company  at 
the  time  of  issuing  said  2,000  shares  of  stock,  ratably  in  propor- 
tion to  the  stock  they  then  held.  The  other  $100,000  was  to  be 
held  for  the  benefit  of  the  then  stockholders  of  the  American 
Express  Company,  and  such  as  should  come  in  under  said  agree- 
ment The  parties  of  the  second  part  agreed  that,  on  the  fulfil- 
ment oi  said  agreement^  the  United  States  Express  Company 
should  be  deemed  merged  in  the  American  Express  Company, 
and  its  separate  organization  given  up;  and  that  all  the  stock- 
boldero  of  the  United  States  Express  Company,  who  so  desired, 
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mi^t  beoome  pforcliasers  <^  said  2>000  shares,  in  the  pfopartbn 
in  which  they  might  own  stodc  in  the  United  States  Express 
Campanj  on  the  30th  of  April,  1858.  That  if  any  of  them 
should  decline  to  beoome  such  puichaaers,  '^and  shonld,  wiihin 
thirty  days  thereafter^  ^ve  notioe  to  said  Spencer,  who  should, 
wiUbin  twenty-fonx  horns,  notify  the  parties  of  the  first  part  Ihat 
they  so  declined,"  then  the  said  parties  of  the  first  part  agreed 
to  become  subscribers  for  the  said  stock,  to  an  amount  not 
exceeding  $100,000,  held  by  the  parties  so  declining,  and  repay 
to  each  the  sum  paid  on  each  share  of  stock,  being  $20,  with 
ten  per  cent  on  such  sum  so  paid,  and  the  stock  in  tbd  Ameri* 
can  Express  Company,  which  such  persons  so  declining  would 
hsYe  been  entitled  to  under  said  agreement,  should  be  issued  to 
said  parties  of  the  first  part,  on  their  paying  the  balance^  if  any 
remaining  to  be  paid,  on  the  subeciiption  to  the  stock  of  the 
United  States  Express  Oompany.  The  stodc  to  be  issued  under 
said  agreement  was  to  be  of  the  increased  stock  of  the  Amexican 
Express  Company.  Within  thirty  days  after  the  80th  of  April, 
1853,  a  stock  dividend  of  $99,600  was  to  be  made  as  follows : 
$49,500  among  those  being  stockholders  of  the  ATnerioan  Ex- 
press Company  at  the  date  of  said  agreement^  and  $50,000  among 
those  who  might  become  stockholders  xmder  it. 

The  American  Express  Company,  as  thereby  constituted,, 
assomed  all  the  property  of  the  United  States  Express  Com- 
pany,  and  its  value,  at  a  sum  agreed  upon,  was  allowed  as  part 
payment  of  the  undisposed  $100,000,  of  the  purchase-money  for 
the  stock  in  the  American  Express  Company.^  It  was  also 
alleged  that  the  agreement  contained  other  provisions  which 
need  not  be  stated.  The  complaint  averred  that  both  companies 
approved  and  ratified  the  agreement,  and  on  the  80th  of  April, 
1853,  the  $100,000  which  was  to  be  divided  among  the  stock- 
holders of  the  American  Express  Company,  was  paid.  That 
when  the  said  agreement  was  made,  $20  had  been  called  in  and 
paid  on  each  share  of  the  stock  of  the  United  States  Express 
Company;  and  to  carry  out  said  agreement)  and  pay  certain  gene- 
ral expenses  already  incurred,  a  farther  call  of  $24  per  share  was 
made  on  its  stockholders,  payable  on  the  25th  of  April,  1853. 

It  also  averred  that  the  residue  of  said  $200,000  had  been 
paid  by  the  United  States  Express  Company,  and  that  the 
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American  Express  Company  proceeded,  pursuant  to  said 
agreement)  to  issue  scrip,  or  certificates  of  its  increased  stock,  to 
such  persons,  being  stockholders  in  the  United  States  Express 
Company,  as  said  Spencer  and  Dwight  directed. 

That  when  said  agre^nent  was  made,  George  Ely,  of  Bochester, 
held  a  receipt  or  certificate,  (a  copy  of  which  is  already  set  forth.) 
That  on  the  28rd  of  April,  1863,  the  plaintiff  bought  it  fiom 
Ely  and  paid  him  for  it  the  fiill  amount  Ely  had  paid  in,  viz. 
$1000,  and  a  premium  of  $600,  and  Ely,  by  an  instrument  in 
writing,  assigned  and  delivered  it  to  the  plaintiff.  It  averred  that 
the  plaintiff  as  such  purchaser,  became  entitled  to  the  benefit  of 
said  agreement,  and  to  20  shares  of  the  increased  stock  of  the 
American  Express  Company,  as  his  proportion  thereof  It  averred 
that  he  offered  on  the  26th  of  April,  1863,  to  pay  the  said  call  of 
$24  per  share,  and  that  the  President  and  Treasurer  of  the 
IJnited  States  Express  Company  refosed  to  receive  it,  or  to 
allow  him  to  make  the  payment  That  after  the  80th  of  April, 
1868,  he  required  Spencer  and  Dwight  to  direct  the  American 
Express  Company  to  issue  to  him,  his  proportion  of  the  increased 
stodk  of  the  American  Express  Company,  which  they  refused  to 
do.  That  Spencer  was  notified  of  the  plaintiff's  purchase  on  the 
2Srd  of  April,  1868,  and  was  requested  by  the  plaintiff  and  by 
Jily  to  have  issued,  and  the  American  Express  Company  was 
requested  to  issue,  to  the  plaintiff  his  proportion  of  such  increased 
stock.  That  Spencer  has  repeatedly  refused  to  so  direct,  and 
the  latter  Company  has  declined  to  issue  any  stock  to  the 
plaintiff  on  the  ground  that  they  had  issued  all  which  was  to 
be  issued,  and  to  such  persons  as  Spencer  and  Dwight  had 
directed.  It  averred  that  the  stock  to  which  the  plaintiff  is  enti- 
tled has  been  issued  to,  and  stands  in  Spencer's  name,  and  that 
in  May,  1868,  the  American  Express  Company  declared  a 
dividend  of  26  per  cent,  which  entitles  the  plaintiff  to  five 
additional  shares,  which  also  stand  in  Spencer's  name,  and  that 
said  26  shares  are  worth  $160  per  share.  The  complaint  prays, 
inkr  oZks,  for  a  judgment  compelling  the  American  Express 
Company  to  issue  to  the  plaintiff  26  shares  of  its  increased  stock; 
and  Spencer  to  surrender  the  scrip  therefor  issued  to  him,  and 
that  ^)encer  and  Dwight  be  compelled  to  do  whatever  is  nece&- 
Bary  to  accomplish  this  result,  and  that  they  pay  the  damages 
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Ihe  plaintifF  has  sustained,  to  the  amount  of  $6000,  and  his  coslk 
of  this  action. 

The  defendant,  SPENCEBy  who  answered  "hoth  individoallj 
and  as  the  President  of  the  United  States  Express  Company," 
and  the  defendant,  Dwight,  interposed  an  answer,  and  in  and 
by  it  alleged  that,  by  the  terms  of  the  agreement  of  the  7th  of 
March,  1853,  it  was  provided  that  the  notice  to  be  given  by 
stockholders  in  the  United  States  Express  Company  who  might 
elect  not  to  become  purchasers  of  the  stock  of  the  American 
Express  Company,  should  be  given  within  80  days  after  the 
delivery  of  that  agreement,  and  not  within  80  days  after  its  date, 
as  stated  in  the  complaint,  and  that  it  was  delivered  on  the  16th 
of  March,  1868,  and  not  before. 

That  on  or  immediately  after  the  16th  of  March,  1863,  Spencer 
sent  to  Ely  a  letter  or  notice,  stating  the  making  of  said  agreement 
and  its  contents,  (a  copy  of  which  is  set  forth  in  the  answer,)  and 
that  Ely  replied  by  a  letter  dated  the  9th,  and  mailed  the  14th 
of  April,  in  which  he  declared  his  election  not  to  become  a 
purchaser  of  stock  in  the  Ameidcan  Express  Company  and  also 
declared  his  election  to  receive  the  instolment  of  $1000,  which 
he  had  paid  into  the  United  States  Express  Company,  with  10 
per  cent  in  addition  thereto. 

That  Spencer  received  this  letter  on  the  15th  of  April,  1853, 
and  that  there  was  inclosed  in  it,  the  said  receipt  or  certificate,  a 
copy  whereof  is  hereinbefore  set  forth.  That  Spencer  within 
24  hours  thereafter  gave  the  notice  required  by  the  said  agreement 
to  the  parties  of  the  first  part  thereto,  and  Spencer  was  there- 
upon directed  to  inform  James  Y.  P.  Gardner,  of  Utica,  that  he 
could  have  the  stock  Ely  had  declined  to  take.  That  on  the 
16th  of  April,  1858,  Spencer  telegraphed  to  Gkrdner  accordingly, 
and  stated  that  he  must  pay  $1100  to  be  entitled  to  the  stock ; 
and  on  the  same  day,  Qaidner,  by  telegraph,  accepted  the  offer, 
and  agreed  to  take  the  stock  and  remitted  the  $1100  by  maU  to 
Spencer,  which  Spencer  received  on  the  18th,  and  the  same  was 
credited  on  the  books  of  the  United  States  Express  Company. 
That  Chudner  thereby  became  owner  of  said  shares,  and  a  stock- 
holder in  the  United  States  Express  Company,  and  on  the  20th 
of  April,  1858,  paid  the  call  of  $24  per  share  on  the  said  fifiy 
shares  and  on  omer  shares  held  by  him,  and  the  treasurer  there- 
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tt]pon  isEued  a  stock  receipt  to  Qardner,  dated  the  26th  of  April, 
1868,  whidi  stated  that  the  United  States  Express  Company  had 
leoeiyed  from  him  $6420,  being  24  per  cent  the  second  instal- 
ment upon  267i  shares  of  the  capital  stock  of  said  Company, 
*'for  which  stock,  scrip  will  be  issued  on  the  sonender  of  this 
receipt,'^  and  that  soch  leceipt  was  leodyed  by  Qaidner  on  said 
20th  of  April,  1868. 

That  the  sale  was  made  to  Gardner  and  the  moneys  received 
from  him,  and  the  said  stock  receipt  was  issued  to  him,  solely  by 
reason  of  Ely's  said  letter  to  Spencer  of  the  9th  of  April,  1863, 
and  in  reliance  thereon,  and  without  any  notice  that  Ely  intended 
to  daim  or  exercise  any  right  over  said  fifiy  shares  of  stock. 

That  after  sfdd  offer  was  made  to  Qardner  and  on  the  16th  of 
April,  1868,  Spencer  wrote  to  Ely,  acknowledging  the  receipt 
of  his  letter  of  the  9th  of  AprQ,  and  informed  him  that  the 
$1,100  due  to  him  was  €ubject  to  his  order,  and  would  be  paid 
as  he  should  direct,  and  re-inclosed  the  said  receipt,  "  with  an 
authority  endorsed  thereon  to  transfer  the  same,  and  requesting 
said  Ely  to  return  the  same,  with  his  signature,  to  said  authority, 
as  a  matter  of  convenience  in  doing  the  business." 

That  when  the  plaintiff  offered  to  pay  the  call  of  $24  per 
share,  he  offered  to  pay  on  condition  of  receiving  fiom  the 
United  States  Express  Company  a  stock  receipt  for  said  fifty 
shares,  and  his  demand  was  refused  on  the  ground  that  the  said 
shares  had  been  sold  to,  and  were  owned  by,  Gardner,  and  that 
Ely  had  given  notice  of  his  election  as  hereinbefore  set  forth,  and 
that  the  plaintiff  was  then  so  informed. 

That  the  twenty-five  shares  issued  to  and  standing  in  the  name 
of  Spencer,  were  issued  to  him,  in  terms,  in  trust,  in  order  to 
dose  the  arrangements  between  the  two  companies,  and  he 
claims  no  property  therein;  and  that  he  told  the  plaintiff  before 
this  suit  was  brought,  that  he  would  not  transfer  it  imtil  the 
lights  of  the  plaintiff  and  of  Gardner  to  it  were  determined,  and 
that  in  all  the  transactions  detailed  in  such  answer,  Spencer  has 
acted  in  his  official  capacity  as  President  of  the  XTnited  States 
Express  Company. 

The  answer  put  in  issue  the  allegations  of  the  complaint,  as  to 
the  time  of  the  plaintiff's  purchase  and  the  amount  of  considera- 
tioa  paid  by  him,  and  as  to  a  demand  by  him  upon  Spencer  to 
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direct  the  American  Express  Company  to  issue  stock  to  the 
plainti£^  and  that  the  plaintiff  gaye  notice  of  his  purchase  on  the 
2Srd  of  April,  and  avers  it  was  not  given  prior  to  the  25th. 

It  insisted  that  Gardner  is  owner  of  said  fifty  shares,  and  as 
SDch  entitled  to  the  benefits  of  the  said  agreement  between  the 
two  oompanies,  and  denied  that  said  shares  of  the  American 
Express  CJompanj's  stock  are  worth  $160  each,  or  that  the 
plaintiff  has  sustained,  or  is  entitled  to  recover  any  damage.  It 
insisted  that  Ely  could  not  make  any  valid  transfer  of  said  fifty 
ahares  after  having  given  the  notice  aforesaid,  and  aft^r  it  had 
been  acted  on  and  the  stock  sold,  as  detailed  in  the  answer,  and 
prayed  a  dismifflal  of  the  complaint,  with  costs. 

On  the  trial,  and  for  the  purposes  of  it,  the  necessity  of  prov- 
ing  the  tender,  demand,  and  reftisal  mentioned  in  the  complaint, 
was  waived  by  the  defendants.  It  was  proved  that  the  agree- 
ment, dated  the  7th  of  March,  1858,  was  delivered  on  the  16^  of 
that  month.  Its  seventh  paragraph  is  in  these  words,  viz. 
"  If  any  of  the  stockholders  of  the  United  States  Express  Com- 
pany shall  decline  to  become  purchasers  of  the  stock  of  said 
American  Express  Company,  under  this  contract,  and  shall, 
withiQ  thirty  days  after  the  delivery  hereof  give  notice  to 
Hamilton  Spencer,  at  170  Broadway,  in  the  city  of  New  York, 
who  shall,  within  twenty-four  hours  after,  give  the  like  notice, 
in  writing,  to  the  parties  of  the  first  part,  at  their  office.  No.  10 
Wall  street,  New  York,  that  they  so  decline:  the  parties  of  the  first 
part  shall  become  subscribers  for  the  stock  of  the  United  States 
Express  Company,  to  an  amount  not  exceeding  $100,000,  held 
by  the  persons  so  declining,  and  shall  repay,  to  each,  the  sum 
he  has  already  paid  in  on  such  stock,  being  the  sum  of  $20 
on  each  share,  together  with  ten  per  cent  on  such  sum  paid  in, 
and  the  stock  in  said  American  Express  Company  which  such 
person  would  have  been  entitled  to  under  this  contract,  shall  be 
issued  to  said  parties  of  the  first  part  upon  their  paying  the 
balance,  if  any  remaming  to  be  paid,  on  the  subscriptions  to  the 
Btodc  of  the  United  Express  Company." 

The  certificate  of  the  4th  of  February,  1863,  hereinbefore 
copied,  was  also  produced  and  read  iu  evidence. 

The  notice  of  the  16th  of  March,  1858,  which  Spencer  sent  to 
Ely,  was  produced  and  read  in  evidence.    It  was  proved  that  Ely 
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leoeiyed  it  on  the  9tlL  of  April,  1858,  and  it  reads  as  follows, 
tliat  is  tosaj: — 

"  New  York,  March  16, 1858* 
"  To  Geobge  Ely,  Esq.  : 

'^Sm: — ^An  arrangement  has  this  day  been  made  between  the 
United  States  Express  Company  and  the  American  Express 
Company,  for  their  union. 

"The  stockholders  of  the  U.  S.  Express  Company,  by  the 
contract,  become  the  owners,  on  the  80th  April  next,  of  two 
thousand  shares  of  stock  in  the  American  Express  Company, 
which  divides  the  stock  equally  between  the  stockholders  of  the 
two  companies. 

"  The  U.  S.  Express  Company  pay  for  the  stock  thus  bought, 
$200,000,  one-half  of  which  is  divided  amongst  the  present 
stockholders  of  the  American  Express  Company,  and  the  residue 
remains  in  the  treasury  for  the  joint  benefit  of  all  concerned. 
The  stock  to  be  issued  and  paid  for  on  the  80th  of  April  next 

"Within  thirty  days  after  the  80th  of  April  next,  a  stoq^ 
dividend  of  $50,000  is  to  be  made  and  divided  among  the 
stockholders  of  the  IT.  S.  Express  Company,  and  a  like  dividend 
to  the  stockholders  of  the  American  Express  Company,  making 
the  whole  stock  $500,000^  equally  divided  between  the  stock- 
holders  of  the  two  companies. 

"K  any  stockholder  of  the  IT.  S.  Express  Company  shall 
decline  to  become  a  purchaser  of  the  stock  of  the  American 
Express  Company,  under  this  arrangement,  he  shall,  within 
thirty  days  from  this  time,  give  notice  in  writing  to  Hamilton 
Spencer,  at  the  office  of  the  U.  S.  Express  Company,  170 
Broadway,  New  York,  that  he  declines,  and  send  back  his 
receipt  for  the  instalment  paid  by  him;  and  thereupon  the 
amount  of  the  first  instalment  paid,  with  ten  per  cent  in  addi- 
tion thereto,  will  be  refunded  to  such  stockholder. 

"  Or,  if  any  stockholder  prefer,  he  may,  within  thirty  days, 
give  notice,  at  the  same  place,  to  Mr.  Spencer,  that  he  elects  to 
sell  his  portion  of  the  $200,000  of  stock  receivable  pursuant  to 
this  arrangement,  and  send  with  the  notice  a  power  of  attorney 
to  said  Spencer  to  transfer  the  same.  Within  one  year,  such 
stockholder  is  guaranteed  that  each  share  of  said  $200,000,  of 
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Block  issued,  shall  pTodnce  $126.  The  individtials  of  the  Ameri- 
can Express  Company  who  give  the  guaranty  being  entitled  to 
take  the  stock  sooner  if  they  choose,  and  being  credited  towards 
the  price  of  $126  per  share,  with  all  cash  and  stock  dividends 
which  may  be  received  in  the  meantime.  Those  who  elect  to 
seU  upon  these  terms  are  not  at  liberty  afterwards  to  sell  their 
stock,  except  with  the  consent  of  the  guarantors,  and  the  stock 
in  the  meantime  remains  in  the  hands  of  said  Spencer,  as  the 
mutual  depositary  of  theparties.  This  guaranty  is  given  by  John 
Butterfield,  James  D.  Wasson,  Wm.  G.  Fargo,  E.  P.  Williams, 
and  Johnston  Livinggton,  and  is  believed  to  be  perfectly  good 

"The  personal  property,  leases,  etc.,  of  the  U.  S.  Express 
Company,  are  transferred,  at  cost,  to  the  new  company  thus 
formed. 

"To  enable  the  TJ.  S.  Express  Company  to  carry  out  this 
contract,  and  to  pay  certain  general  expenses  already  incurred, 
a  further  call,  of  $24  per  share,  is  made  upon  the  stockholders 
of  the  U.  &  Express  Company^  payable  on  the  26th  of  April 
nsst 

'^It  will  be  seen  that  the  arrangement  now  stated  offers  to 
each  stockholder  of  the  IT.  S.  Express  Company  his  choice  of 
either  of  three  courses : 

"  1.  To  now  withdraw  fix>m  the  compiBmy,  receiving  back  the 
whole  amount  paid,  and  ten  per  cent  in  addition. 

"2.  To  receive  his  share  of  the  stock  bought,  with  the  right 
to  elect  immediately  to  seU  it  at  $125  per  share,  payable  within 
one  year  in  the  manner  stated. 

"3.  To  hold  his  stock,  receiving  such  profits  as  the  business 
may  hereafter  afford. 

"  The  directors  believe  that  the  arrangement  now  made  will 
prove  more  advantageous  to  the  stockholders  than  a  contest 
between  the  companies  could  have  done,  involving,  as  such  a 
contest  must  necessarily,  a  large  expenditure  of  money,  which 
once  paid  out  could  not  have  been  recovered. 

"  Suitable  forms  for  notices  are  appended  for  such  as  may  elect 
to  avail  themselves  of  them. 

"By  order  of  the  Board  of  Directors* 

"H.  Spencer, 
"President  IT.  S.  Express  Co."  . 
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It  was  also  proved  that  said  notice,  wlien  sent  to  and  received 
bj  Ely,  had  appended  to  it  the  following  '^forms  for  notices," 
viz. 

"  To  Hamiltok  Spbnceb,  Pres't  U.  S.  Express  Co., 

170  Broadway,  New  York. 
<<  Take  notice  that  I  decline  to  become  a  purchaser  of  stock  in 
the  American  Express  Co.,  pursuant  to  the  contract  made  between 
that  company  and  the  United  States  Express  Co.,  and  that  I 

elect  to  receive  the  sum  of  $ ^  being  the  first  instalment 

paid  on  — shares  of  stock  held  by  me,  with  ten  per  cent 

in  addition  to  such  instalment. 
"Dated,  1858." 

"To  Hakiltok  Spenceb,  Pres't  TJ.  S.  Express  Co., 

170  Broadway,  New  York. 

"  Take  notice  that  I  elect  to  sell  to  John  Butterfield,  James 
D.  Waason,  William  G.  Faigo,  Elijah  P.  Williams,  and  Johnston 
livingston,  so  much  of  two  thousand  shares  of  stock  in  the 
American  Express  Company,  agreed  to  be  issued  to  the  stock- 
liolders  of  the  United  States  Express  Company,  as  I  may  be 
entitied  to  as  a  stockholder  of  the  17.  S.  Express  Co.,  at  the  price 
of  one  hundred  and  twenty-five  dollars  per  share,  payable  within 
one  year  firom  the  first  of  May,  1858. 

"  And  I  hereby  authorize  you,  upon  tiie  receipt  of  the  price 
aforesaid,  to  transfer  such  stock  to  said  persons,  or  their  assigns, 
you,  in  the  meantime,  and  until  such  payment  is  made,  retaining 
possession  of  such  stock  for  me,  and  immediately  upon  the 
receipt  of  such  price,  remitting  the  same  to  me  without  charge 
for  your  services. 

"  All  cash  or  stock  dividends  received  by  me  upon  such  stock, 
before  such  transfer  is  made,  are  to  be  allowed  as  part  payment 
of  said  price  of  one  hundred  and  twenty-five  dollars. 

"  Dated,  1858." 

It  was  proved  that,  in  reply  to  such  notice,  Ely,  on  the  14th 
of  April,  1858,  mailed  to  said  Spencer  a  letter,  which  the  latter 
received  on  the  15th,  and  which  reads  thus: 
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"To  Hajolton  Spencek,  Pres't  U.  S.  Express  Co., 

170  Broadway,  New  Yort, 

"Take  notice  that  I  decline  to  beccmie  a  purchaser  of  stock 
in  the  American  Express  Company,  pursuant  to  the  contract 
made  between  that  Company  and  the  United  States  Express 
Company,  and  that  I  elect  to  receive  the  sum  of  one  thousand 
dollars,  being  the  first  instalment  paid  on  fifty  shares  of  stock 
held  by  me,  with  ten  j>er  cent  in  addition  to  such  instalment. 

"EespectfiiHy  yours, 

"Gkobgb  Ely. 
"Dated,  Rochester,  April  9, 1853. 

"Inclosed  I  send  said  receipt  for  instalment  of  one  thousand 
dollars,  on  my  subscription  to  the  stock  of  the  United  SlK^tes 
Express  Company." 

Evidence,  as  to  Spencer's  having  given  notice  to  John  Butter- 
field  and  others  within  twenty-four  hours  after  the  receipt  of  Ely's 
letter  of  the  9th  of  April,  1858,  declaring  his  election  as  aforesaid, 
was  given  by  both  parties.  The  sale  to  Grardner  was  proved, 
as  stated  in  the  answer  of  Spencer  and  Dwight,  and  also  that 
Gardner  paid  for  the  fifty  shares  as  stated  in  such  answer,  and 
also  that  he  paid  the  further  call  of  $24  per  share,  and  that  there 
was  issued  to  him  the  certificate,  or  receipt^  as  stated  in  such 
answer. 

Spencer's  letter  to  Ely,  returning  the  certificate  to  him,  was 
put  in  evidence,  and  reads  thus : — 

"170  Broadway,  16tii  April,  1858. 
"Gbo.  Ely,  Esq. 

"  Dear  Sir : — ^Your  &vor  of  the  14tii  inst,  inclosing  notice,  is 
JQst  recdved.  Please  sign  the  inclosed  power  on  the  back  of 
the  receipt  and  return  to  me,  and  on  its  receipt  a  check  fbr 
$1100  will  be  sent  yon. 

"  Very  respectfully, 

"H.  Spenckb." 

The  power  written  on  the  back  of  the  certificate  when  so 
letumed  to  Ely  reads  thus : — 

"I  anifaorize  and  require  Charles  C.  Backus,  Treasurer  of  the 
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U.  S.  Express  Co.,  to  cancel  the  mthin  receipt,  and  to  issue  in 
its  place  a  new  receipt  for  the  same  to  such  persons  as  Hamilton 
Spencer  may  direct 
"  10th  April,  1863." 

Ely  replied  to  Spencer's  letter,  of  the  16th  of  April,  by  a  letter 
dated  the  20th  of  April,  1853,  which  letter  Spencer  did  not 
receive  till  several  days  thereafter,  being,  when  it  reached  New 
York,  in  the  western  part  of  said  State.    Such  letter  reads  thus  :-— 

"Eochester,  April  20th,  1853. 
"Hamilton  Spknceb,  Esq. 

"Dear  Sir; — ^Your  fiivor  of  the  16th  inst  was  duly  received. 
Since  the  receipt  of  your  letter,  I  have  determined  to  hold  my 
Express  stock,  and  shall  therefore  forward  the  instalment  of 
$1200,  in  compliance  with  the  call  of  the  Treasurer.  You  will, 
therefore,  please  send  back  my  notice  requiring  a  return  of  the 
first  instalment,  or  consider  it  annulled  and  inoperative. 

"Eespectfully  yours, 

"Gkobge  Ely." 

Greorge  Ely  was  examined  under  a  commission,  as  to  what 
was  said  at  an  interview  between  him  and  Spencer,  on  the  21st 
of  April,  1853,  at  Bocheater,  as  the  latter  was  returning  from 
the  western  part  of  the  State  to  New  York  City.  It  was 
admitted  that  Abraham  P.  Ely  was  present  at  such  interview, 
and  would  testify  as  George  Ely  did.  The  testimony  of  the 
latter,  on  that  point,  is  as  follows : — 

"On  the  2l8t  day  of  April,  the  defendant,  Spencer,  was  in  my 
office  in  Rochester,  and  after  I  had  replied  and  mailed  the  letter 
stating  my  Intention  to  retain  the  stock.  *  During  this  interview, 
I  stated  to  Mr.  Spencer  that  I  received  his  letter  of  the  16th^ 
returning  my  certificate, — ^that  I  had  decided  to  retain  my  stocl^ 
and  should  be  prepared  to  meet  the  call  of  the  Treasurer  for  the 
second  instalment,  due  on  the  26th,  and  that  I  had  written,  to 
him  to  that  effect  the  previous  day^       , 

"Mr.  Spencer  replied,  by  expressing  entire  concurrence  and 
satis&ction  in  this  determination.  Said  he  should  be  pleased  to 
have  me  remain  a  stockholder  in  the  company,  and  was  glad  I 
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had  decided  to  retain  m j  stock ;  that  it  would  be  good  property 
to  hold,  and  would  pay  liberal  dividends. 

"  My  brother,  Abraham  P.  Ely,  was  present  in  my  office  during 
this  interview,  and  was  in  a  situation  to  hear  what  passed 
between  us. 

"  Durinfr  the  conversation,  Mr.  Spenoer  did  not  say,  intimate, 
or  aUudTi  any  way  or  nxLer,  to  his  having  tnmiU  o,  to 
his  having  left  directions  with  any  persons  to  transfer,  dispose 
o(  or  re-issue  said  stock  to  any  one  in  his  absence.  He  stated 
that  the  condition  of  the  stock  had  not  been  changed,  and  would 
not  be  while  he  was  away ;  that  no  alteration  or  transfer  of  the 
stock  to  another  could  be  made  without  his  direction,  and  that 
he  had  made  no  disposition  whatever  of  my  stock  previous  to 
ids  leaving  New  York,  and  that  it  still  stood  in  my  name,  where 
it  would  remain,  as  I  desi^eed." 

Mr.  Spencer's  testimony  as  to  that  interview  was  as  fol- 
lows:— 

"I  had  an  interview  with  George  Ely  and  Abraham  P.  Ely  at 
Bochester,  just  at  evening,  on  the  21st  of  April,  1853.  It  was  on 
my  return  fiom  Buffalo.  I  had  business  to  transact  with  Abra- 
ham P.  Ely,  who  was  the  agent  of  the  United  States  Express 
Company,  to  pay  him  off,  and  close  his  connection  with  the 
company.  After  completing  that  settlement,  just  as  I  was  leav- 
ing the  office  for  the  oars,  George  Ely  mentioned  to  me  that  he 
had  arranged,  or  concluded,  or  determined  to  retain  his  stock,  I 
cannot  give  his  exact  words.  I  replied  'have  you'  (or  sub- 
stantially so)  '  I  am  glad  to  hear  of  it^  for  I  think  you  will  find 
the  stock  profitable,  and  I  should  be  glad  to  have  the  original 
subscribers  make  the  profits,  if  any.' 

He  talked  a  httle  farther  in  re^&rd  to  the  probable  profitable- 
ness of  the  stock,  and  then  I  left.  Not  a  word  waa  said  in  regard 
to  the  condition  of  the  stock  not  being  changed,  nor  about  the 
stock  standing  in  his  name,  nor  in  regard  to  this ;  that  a  transfer 
of  the  stock  would  not,  and  could  not,  be  made  in  my  absence, 
or  that  I  lufd  made  no  disposition  of  the  stock.  Nothing  what- 
ever was  said  as  to  the  stock  during  this  conversation,  except  at 
the  commencement,  when  Ely  said  he  had  arranged,  or  con- 
cluded, or  determined,  to  keep  the  stock.  I  did  not  say  that  the 
condition  of  the  stock  had  not  been  changed,  and  would  not  be, 
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in  m J  absence,  or  that  it  could  not  be  in  mj  absence.  I  did  not 
tell  him  I  bad  made  no  disposition  of  the  stock,  or  that  it  still 
stood  in  his  name.  I  am  as  certain  of  this  as  I  am  of  mj  own 
existence.    Nothing  whatever  was  said  on  any  of  these  subjects." 

On  the  cross-examination  the  witness  testified : — 

"I  made  no  other  communication  to  Mr.  John  Butterfidd  in 
regard  to  Ely's  declining  the  stock  than  what  I  have  stated.  I 
have  a  very  distinct  recollection  of  that  conyersation  of  the  2l8t 
of  April;  my  attention  was  called  to  it  the  next  week,  on  my 
return  to  New  York.  I  state  that  these  things  were  not  said, 
both  fix)m  distinct  recollection  that  they  were  not  said,  and 
because  I  know  they  could  not  have  been  said  without  my 
recollecting,  nor  without  my  telling  Ely  a  falsehood.  I  have 
three  reasons  for  saying  that  no  such  conyersation  took 
place : — 

''First.  It  would  have  been  a  Ue,  and  I  know  I  did  not  teU  him 
a  lie;  second,  it  would  have  been  inconsistent  with  what  I  then 
inferred  he  had  done  in  my  absence;  third,  I  distinctly  recollect 
that  no  such  things  were  said." 

George  Ely  wrote  a  letter  to  Spencer,  which  was  read  in 
evidence,  and  bore  date  the  26th  of  April,  1868,  and  which  stated 
in  substance  that  the  plaintiff  on  the  previous  Saturday,  through 
0n  agent  at  Bochester,  made  Ely  an  offer  for  his  stock  in  the 
United  States  Express  Co.,  whidi  he  had  accepted,  and  that  he 
had  assigned  to  the  plaintiff  his  receipt  and  interest  in  his  sub* 
scription,  adding,  "  he  will  therefore  pay  the  instalment  called 
for  to-day."  It  assigned  as  Ely's  reason  for  selling,  that  he 
believed  it  judicious  to  accept  the  offer  made  to  him.  Spencer 
received  this  letter  on  the  27^  of  April,  1868,  at  New  York,  and 
it  was  post-marked  at  Bochester  on  the  26th  of  April. 

There  was  also  produced,  proved,  and  read  in  evidence,  the 
guaranty  mentioned  in  the  letter  or  notice  of  the  16th  of  March, 
1868,  sent  by  Spencer  to  Ely,  which  guaranty  bears  the  date  last 
named,  and  was  delivered  cotemporaneously  with  the  said  agree- 
ment of  the  date  of  March  7, 1863.  Said  guaxanty^read  as  fol- 
lows:— 

"  We,  whose  names  are  hereto  subscribed,  do  hereby,  for  a 
valuable  consideration,  guaranty  and  agree  to  and  with  Hamilton 
Spencer,  President  of  the  United  States  Egress  Company,  and 
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with  each  stockliolder  of  the  United  States  Express  Compan j, 
electing  to  avail  himself  as  hereinafter  provided  in  this  agreement^ 
that  so  much  of  two  hundred  thonsand  dollars  of  stock  in  the 
American  Express  Company  this  day  agreed  to  be  sold  to  the 
stoekholdeiB  of  the  United  States  Express  Company,  as  the  holders 
of  sodi  stock  may  elect  to  dispose  o^  pursnant  to  this  agreement^ 
diall  produce  to  tibe  holders  thereol^  respectively,  within  one  year 
torn  the  first  day  of  May,  1858,  the  snm  of  one  hmidred  and 
twenty-five  dollars  per  share. 

^^TbB  stockholders  of  the  United  States  Express  Company,  to 
whom  such  stock  is  to  be  issued  shaU,  on  or  before  the  16th  day  of 
April  next,  give  written  notice  that  they  intend  toavail  themselves 
of  this  guaranty;  snch  notice  to  be  delivered  to  Hamilton  Spencer, 
at  the  office  of  the  United  States  Express  Company,  170  Broadway, 
New  York,  who  shall,  within  twenly-fonr  hours  thereafter,  give  a 
like  notice  to  the  undersigned,  at  their  office,  No.  10  Wall  street^ 
New  York^  that  they  desire  to  sell  their  proportion  of  such  stock, 
and,  therecqpon,  the  subscribers  shall  be  bound  to  take  such  stock 
at  any  time  within  said  year,  at  the  option  of  the  undendgnedi 
and  pay  for  the  same  at  the  price  aforesaid. 

"But  no  stockholders,  giving  such  notice^  shall  be  at  liber^ 
hereafter  to  sell  such  stock,  except  with  the  consent  of  the 
sabscribeis  or  their  authorized  agent,  and,  upon  the  completion 
of  the  sale,  the  subscribers  shall  be  credited  towards  the  said 
price  of  one  hundred  and  twenty-five  dollais  per  share,  with  all 
eaah  or  stock  dividends  and  earnings  received  by  such  stock- 
holders, and  shaQ  be  bound  to  pay  only  such  sum  as,  together 
with  suoh.  cash  or  stock  dividends  and  earnings,  shall  be  equal  to 
said  price  of  one  hundred  and  twenty-five  ($125)  dollais  per  share. 

''The  flubsGribers  shall  have  the  right  to  take  such  stock  at 
&e  price  aforesaid,  at  any  time  within  said  year  that  they  shall 
ehooee. 

^Every  stockholder  of  the  United  States  Egress  Company 
S^vhig  BOtk»  as  aforesaid,  shall  thereby  become  a  party  to  this  con- 
tract^ severaQy,  and  may  enforce  the  same  in  his  own  name  and  for 
Ids  own  benefit,  so  fiur  as  rdates  to  stiock  actually  held  by  him. 

*' At  tiie  time  such  stockholder  gives  notice  as  ajforesaid,  each 
person  so  giving  notice  shall  deposit  with  said  Spencer,  his  stocky 
dniy  eodoiaed,  so  as  to  authorize  its  tnmsfisr  to  the  subscribers 
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when  they  pay  for  the  same,  and  said  Spencer  shall  deliver  the 
same  upon  receiving  payment  therefor  as  aforesaid. 
"Dated  March  16,  1858, 

John  Butterfield. 

Jambs  D.  Wasson. 

Wm.  G.  Fargo. 

E.  P.  Williams. 

Johnston  Livingston." 

Other  testimony  was  given,  which  it  is  muieoessary  to  state. 
The  fitcts,  fonnd  by  ihe  coort^  at  special  term,  and  its  oonclnsionB 
of  law  thereon,  are  as  follows: 

Decision  of  the  Court. — ^The  United  States  Express  Com- 
pany and  the  American  Express  Company,  were  consolidated  at 
the  time,  in  the  manner,  and  by  the  agreement  and  acts  stated  in 
the  complaint  By  the  agreement  of  the  7th  of  March,  1853,  the 
time  for  the  stockholders  of  the  United  States  Express  Company 
to  not^  Spencer,  that4hey  declined  to  become  purchasers  of  the 
stock  of  the  American  Express  Company,  was,  thirty  days  after 
the  deliveiy  of  such  agreement,  which  took  place  on  the  16th 
of  March,  1858. 

George  Ely,  of  Bochester,  who  was  an  original  subscriber 
for  fifty  shares  of  the  capital  stock  of  the  United  States  Express 
Company,  by  a  letter  directed  to  Spencer,  dated  April  9, 1868,  and 
received  by  the  latter  on  the  15th  of  said  April,  notified  Spencer 
that  he  decHned  to  become  a  purchaser  of  stock  in  the  American 
Express  Company,  and  that  he  elected  to  receive  $1,000  being  the 
first  instalment  paid  on  the  fifty  shares  held  by  him,  with  10  per 
cent  in  addition,  and  in  such  letter  inclosed  and  sent  to  Spencer 
the  receipt  of  the  4th  of  February,  1868,  which  had  been  given  to 
Ely  when  he  paid  the  first  instalment,  the  form  of  which  is,  as 
stated  in  the  complaint.  Spencer  within  twenty-four  hours  after 
receiving  such  notice  and  receipt,  in  order  and  with  intent  to  notify 
the  parties  of  the  first  part  to  the  agreement  of  the  7lh  of  March, 
1868,  that  Ely  had  so  declined,  was  about  leaving  his  office  to 
go  to  the  office  of  said  parties  atNo.  10  Wall  street,  to  serve  them 
there,  with  a  notice,  in  writing,  that  Ely  had  so  declined,  when 
John  Butterfield  one  of  said  parties  entered  the  office  of  said 
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Spencer,  who  tben  infoimed  said  Butterfleld  that  said  Ely  had 
80  declined,  and  exhibited  to  him  the  said  letter  from  said  Ely. 
It  was  then  agreed  by  said  Butterfield  and  Spencer,  that  James 
Y.  P.  Oaidner  of  Utica,  N.  Y.  might  become  a  purchaser  of  said 
stock,  if  he  desired  to  do  so,  all  which  occurred  within  said  twenty- 
four  hours.  It  was  also  then  and  there  agreed  that  Spencer  should 
send  a  telegraphic  dispatch  to  said  Gardner  to  the  effect  that  he 
could  become  a  purchaser  of  fifty  shares  of  said  stock.  Such  a 
tel^raphic  dispatch  was  then  and  there  written  and  handed  to  said 
Butterfield  to  be  forwarded  by  him,  as  he  was  a  Director  in  the 
telegraphic  company  and  could  transmit  the  dispatch  without 
diarge  to  said  Gardner  and  the  same  was  by  Butterfleld  for^ 
warded  to  said  Ghu:dner.  Gardner  received  the  same  on  said 
16th  of  April :  He  replied  by  telegraph  to  Spencer,  the  same 
day,  accepting  the  offer,  and  the  same  day  mailed  to  Spencer  a 
bank-draft  for  $1,100,  to  pay  the  first  instalment  and  ten  per 
cent  thereon,  which  was  receiyed  by  Spencer  on  the  18th  of 
April,  who  obtained  thereon  the  amount  thereof 

Ely,  by  notifying  Spencer  that  he  declined  to  become  a  pur- 
chaser of  stock  in  the  American  Express  Company,  and  by  send- 
ing back  with  such  notice  his  receipt  for  the  instalment  paid  by 
him,  and  by  the  acts  of  Spencer  in  giving  notice  thereof  as  afore- 
said, within  twenty-four  hours  thereafter,  to  said  John  Butterfleld, 
and  selling  the  stock  to  Gardner,  pursuant  to  the  said  agreement 
between  Spencer  and  Butterfield,  divested  himself  and  was 
deprived  of  all  right  and  power  to  reassert  any  rights  as  owner 
of  said  stock,  or  to  make  any  valid  sale  or  disposition  thereo£ 
To  this  the  plaintiff's  counsel  excepted. 

Spencer's  letter  to  Ely,  of  the  16th  of  April,  1858,  inclosing  in 
it  the  receipt,  for  the  purpose  of  having  Ely  sign  the  power  of 
attorney  drawn  on  the  back  of  it,  gave  Ely  no  right  or  power 
to  renounce  the  election  declared  in  his  letter  of  the  9th  of 
ApiiL  To  this  the  plaintiff's  counsel  excepted.  The  conversa- 
tion betwerai  Ely  and  Spencer,  at  Bochester,  on  the  21st  of 
April,  after  Gardner  had  bought  the  stock,  and  paid  one  thousand 
one  hundred  dollars  on  account  of  it^  could  not  operate  to  annul 
the  rights  which  Gardner  had  acquired  by  his  purchase,  or  to 
lestore  to  Ely  any  rights  to  or  power  of  disposition  over  the 
stock.    To  this  the  plaintiff's  counsel  excepted. 
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The  plaintiff  boxiglit  with  stich  notioe  of  the  previous  acts  of 
Ely  a^  made  it  his  duty  to  inquire  in  relation  to  them,  and  his 
position  is  no  stronger  than  it  would  have  been  had  he  inquired 
and  ascertained  the  actual  &ct8.  To  this  the  plaintiff's  counsel 
excepted. 

Qardner'a  equities  are  superior  to  those  of  Ely,  and  the 
plaintiff  has  no  rights  in  the  premises,  other  than  those  Ely  could 
hare  asserted  and  enforced,  if  he  had  not  made  any  transfer  to 
the  plaintiff  and  was  himself  seeking  the  relief  which  the  plain- 
tiff seeks  to  obtain  in  this  action.  To  this  the  plaintiff's  counsel 
excepted. 

The  pbdntiff  is  not  entitled  to  any  of  the  relief  prayed  for  ia 
his  compbdnt,  and  the  bill  must  be  dismissed  with  costs.  To 
this  the  plaintiff's  counsel  excepted. 

.  Judgment  haying  been  entered  upon  the  decision,  the  plaintiff 
appealed  fix)m  it  to  the  General  Term. 

J.  K  BurriUf  for  Appellant 

Z.  M  Birdaeye^  for  Bespondents. 

By  thb  Ck>xjBT»  Woodruff,  J.-^It  is  not  denied  on  the 
part  of  the  appellant  that  the  defendants,  the  United  States  Ex- 
press Company,  had,  under  the  articles  of  their  association,  au- 
thority to  enter  into  the  act  of  consolidation  with  the  American 
Express  Company  which  has  given  rise  to  the  present  contro- 
versy, and  no  question  is  made  of  the  entire  validity  of  the 
agreement  entered  into  for  that  purpose;  nor  is  it  doubted  that 
the  respective  associations,  ''The  United  States  Express  Com- 
pany," and  "The  American  Express  Company,"  in  ^eir  respec* 
tive  aggrq;ate  or  associate  capacity,  were  in  all  respects  bound 
by  the  provisions  of  that  agreement 

It  appears  by  the  complaint  herein,  and  by  the  seventh  para- 
graph of  the  agreement  for  consolidation  set  fortii  in  the  "  case," 
that  it  was  expressly  agreed,  on  the  part  of  "  The  United  States 
Express  Company,"  that  they  would  take  2,000  shares  of  stock 
in  the  American  Express  Company,  and  pay  therefor  to  the  latter 
the  sum  of  two  hundred  thousand  dollars,  to  be  divided  as  therein 
specified.     To  the  perCbimanoe  of  this  stipulation  the  United 
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States  Expi^ess  Compan  j  were  unqualifiedly  bouncL  But,  for  the 
relief  and  benefit  of  the  United  States  Express  Company  in  their 
associate  capacity,  as  well  as  for  the  reUef  of  saoh  of  tixeir  stock- 
holders as  might  prefer  to  withdraw  fix)m  the  association  and  not 
become  contributors  to  the  fimds  requisite  to  enable  the  latter  to 
perform  their  agreement,  it  was  also  provided  as  follows, — '^  if 
any  of  the  stockholders  of  the  United  States  Elxpress  Company 
shall  decline  to  became  pnrchasers  of  the  stock  of  the  American 
Express  Company,  under  this  contract^  and  shall,  within  thirty 
days  after  the  deUvery  hereof,  give  notice  to  EEamUton  Spencei^' 
(the  then  President  of  the  United  States  Express  Company), ''  at 
170  Broadway,  in  the  city  of  New  York,  who  shall,  within  twenty- 
foor  hoars  after,  give  the  like  notice  in  writing  to  the  parties  of 
the  first  part,"  (seven  individuals  described  in  the  agreement  as 
tmstees  of  the  American  Express  Company),"  at  tlidr  office,  No. 
10  WaU  street,  New  York,  that  they  so  decline,  the  parties  of 
the  first  part  Aall  become  subscribers  for  the  stock  of  the  United 
States  Express  Company,  to  an  amount  not  exceeding  $100,000, 
hdd  by  persons  so  declining,  and  shall  repay  to  each  the  sum 
lie  has  already  paid  in  on  such  stock,  being  the  sum  of  $20  oil 
each  diaie,  together  with  ten  per  cent  upon  such  sum  paid  in, 
and  the  stock  in  said  American  Express  Company  which  such 
person  would  have  been  entitled  to  imder  this  contract  shall  be 
issued  to  said  parties  of  the  first  part^  upon  their  pajring  the 
balance,  if  any  remaining  to  be  paid,  on  the  subscriptions  to  the 
stock  of  the  United  States  Express  Company." 

The  true  construction  of  this  agreement  has  a  very  important 
bearing  upon  the  effect  of  the  election  afterwards  made  by  Ely, 
the  assignor  of  the  plaintiff  herein. 

It  ia  observed,  llierefore,  that,  irrespectire  of  the  stipulation 
that  in  a  certain  contingency  the  seven  trustees  would  take  and 
pay  for  stock  of  declining  stockholders  to  the  amount  of 
$100,000,  the  United  States  Express  Company  were  bound  to 
take  and  pay  $200,000,  lor  2,000  shaies  of  the  stock  of  the 
other  association. 

To  this  they  were  bound,  whatever  might  be  the  amount  of 
stock  held  by  their  declining  stockholders,  whether  greater  or 
less  than  the  amoimt  of  $100,000,  which,  upon  certain  conditions, 
the  trustees  agreed  to  take ;  and  they  were  so  bound  whether  the 
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condition,  upon  which  the  trustees  should  become  bound  to  take 
any  of  the  stock,  wascompKed  with  or  not 

The  obligation  assumed  by  the  said  triLsieeawaa  conditional;  to 
bind  them  to  take  the  stock  two  things  were  made  essential  con- 
ditions precedent,  viz.  that  the  declining  stockholders  should, 
within  thirty  days,  give  notice  to  Hamilton  Spencer  of  their 
election  to  decline  becoming  purchasers  of  the  stock  of  the 
American  Express  Company;  and  that  he,  within  twenty-four 
hours  thereafter,  should  give  the  like  notice  in  writing  to  the  said 
trustees. 

If  the  stock  held  by  persons  so  declining  amoimted  to  more 
than  $100,000,  then  the  trustees  were  not  bound  to  take  the  excess, 
but  the  United  States  Express  Company,  (composed  of  the  per- 
sons who  continued  to  be  stockholders  under  tiie  arrangement), 
must  take  and  pay  for  such  e:tcess;  and  if  no  notice  was  given 
to  the  trustees  within  the  twenty-four  hours  mentioned  in  the  con- 
dition, then  the  United  States  Express  Company,  by  the  express 
terms  of  the  agreement,  were  bound  to  receive  and  pay  for  the 
whole  $200,000  of  stock  in  the  American  Express  Company, 
imaided  by  any  contribution  thereto  by  such  trustees. 

The  United  States  Express  Company  had  thus,  in  its  associate 
capacity  assumed  a  heavy  responsibili^,  looking  primarily  to  its 
several  stockholders  for  tiie  contributions  necessary  to  enable  the 
Company  to  perform  the  agreement,  but  securing  the  privilege,  (in 
case  any  of  its  stockholders  should  elect  not  to  become  parties  to  the 
purchase  and  contribute  accordingly)  of  calling  upon  the  trustees 
to  aid  to  the  extent  of  $100,000,  by  taking  stock  of  declining 
stockholders  to  that  amoimt. 

The  importance  of  this  view  of  the  construction  of  the  agree- 
ment is  this:  that  it  appears,  thereby^  that  the  United  States 
Express  Company,  in  its  associate  capacity,  had  a  deep  interest 
in  the  election  about  to  be  tendered  to  the  individual  stockhold- 
ers therein,  and  were  in  a  condition  to  become  parties  to  such 
election,  when  tendered  and  acted  upon  by  the  several  stock- 
holders. In  the  first  instance,  that  Company  on  the  one  hand 
and  the  individual  stockholders  making  their  respective  elections 
on  the  other,  were  the  proper  parties  to  the  contract  which  was 
to  result  firom  such  election. 

It  is  not  material,  in  the  views  entertained  of  this  case  in 
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Other  respects,  to  determine  whether  this  Company  was  hound  to 
give  the  notice,  within  the  twenty-four  hours,  to  the  trustees,  or  to 
permit  the  trustees  to  take  the  stock  of  their  declining  stock- 
holders without  such  notice;  for  if  ihej  were  so  bound,  then  it 
is  conoeiyed  to  be  quite  dear,  that,  upon  a  binding  election  to 
withdraw  being  declared  b j  any  stockholder,  the  right  of  the 
trustees,  to  thestock,  instantly  attached,  and  the  obligation  of  the 
Company  to  permit  the  trustees  to  take  and  pay  therefor  pre- 
duded  any  revocation  of  the  dection  so  declared. 

And  if  not  so  bound — and  that  appears  to  be  a  construction 
best  according  with  the  provisions  of  the  agreement — ^the  Com- 
pany were  at  liberty  to  give  the  notice  to  die  trustees  within  the 
twenty^four  hours  stipulated  in  the  condition,  or  to  forego  the 
benefit  of  that  privilege  and  permrm  their  agreement,  unaided 
by  any  contribution  from  the  trustees;  and  in  such  case  the 
Company,  acting  in  this  respect  on  behilf  of  the  stockholders, 
who  did  dect  to  continue  sudi  and  pay  their  proper  contributions, 
would  hold  or  dispose  of  the  stock,  of  the  declining  stockholders, 
as  they  thought  proper;  and  in  this,  there  was  no  tec^Piical  diffi- 
culty founded  in  the  idea  of  a  surrender  of  the  shares  to  the 
Company  collectivdy,  since  the  agreement  of  oonsoKdation  itself 
plainly  contemplated  the  extinction  of  all  the  stodc  of  the 
United  States  Express  Company,  and  the  issue  of  stock  of  the 
American  Express  Company,  in  lieu  thereof  to  such  persons  as 
the  first  named  Company,  by  Dwight  and  Spencer  acting  on 
their  behalf  should  direct 

In  every  aspect  of  the  agreement,  therefore,  it  was  the  United 
States  Express  Company,  in  its  associate  or  aj^regate  capadty, 
which  had  assumed  the  obligation  to  pay  the  $200,000,  and,  in 
view  of  that  obligation  was  interested,  primarily  and  chiefly,  if 
not  exdusively,  in  the  election  whidi  was  about  to  be  offered  to 
the  respective  stockholders  therein.  And  this  rendered  it  emi- 
nently proper  to  provide  that  the  person  who  was  to  receive 
notice  of  the  election,  to  be  so  tendered  and  declared,  should  be 
Hamilton  Spencer,  tiie  President  of  the  Company,  and  that  he 
and  Dwigh^  on  tiie  behalf  of  the  Company,  should  direct  to 
whom  the  stock  in  the  American  Express  Company  should  be 
issued. 

Nor  is  there  any  difficulty,  in  this  view  of  the  rights  and  posi- 


34  OASES  IN  THB  SUFEBIOB  OOUBT. 

Buttaillfild  T*  Sponoer. 

tion  of  the  United  States  EzpieBS  Oompanj,  arising  irom  the 
feust  that  it  was  about  to  deal  and  did  deal  with  the  indivi* 
dual  members  of  its  own  association.  Whatever  difficulty,  if 
an  J,  might  exist  at  law,  there  is  none  in  equity  in  regarding 
the  Company  as  acting  in  this  respect  on  behalf  oj^  or  as  in 
tnith  consisting  o^  such  stockholders  as  should  continue  to  hold 
stock  under  the  agreement  for  the  consolidation,  and  should  con- 
tribute  thereto. 

With  this  condition  of  the  rights  and  responsibilities  of  the 
United  States  Express  Company,  the  action  of  that  company,  by  its 
Board  of  Directors,  (as  appears  by  the  notices  issued),  was  in 
precise  correspondence.  By  order  of  the  board,  Spencer,  aa 
President,  notified  the  stocUiplders  of  the  fact  of  consolidation 
and  of  its  material  provisions,  and  offered  to  each  stockholder 
his  election  to  become  a  purchaser  of  stock  in  the  American 
Express  Company  under  the  arrangement,  or  to  decline  and  return 
his  receipt  for  the  instalment  he  hadpaid  upon  his  stock,  with  the 
aasonmoe  that  i^  wiliim  tMrty  days,  he  gaye  notice  in  writing  to 
Spencer,  at  the  Company's  Office,  the  amount  of  such  mstalment, 
with  ten  per  cent,  in  addition  thereto,  would  be  refunded  to  him. 
They  thus  became  the  direct  and  immediate  parties  to  the  elec- 
tion tendered,  and  to  the  offer  of  repayment  Whether  the 
trostees,  of  the  other  company,  would  be  required  to  make,  the 
repayment  or  not  was  not  ascertained,  and  if  at  all  required,  the 
extent,  to  which  tiie  obligation,  by  the  trustees  to  take  to  the 
amount  of  $100,000,  would  suffice  to  cover  the  stock  of  declining 
parties,  c6uld  not  be  ascertained.  The  offer  of  the  election  and 
the  offer  to  repay  to  the  stockholder  was,  therefore,  in  this  stage  of 
the  transaction,  a  matter  amply  and  only  between  the  Company 
and  its  stockholders  respectively.  And  such  was  in  form,  sub- 
stance, and  effect,  the  circular  notice  issued  by  the  President  of  the 
Company,  by  order  of  the  Board,  as  set  forth  in  the  case  herein. 

The  re»ult  of  these  views  se^ms  quite  inevitable.  The 
notice  sent  by  the  Company  to  Ely  was  an  unequivocal  offer, 
in  which  his  choice  was  tendered  to  him  to  come  in  imder 
the  new  arrangement  and  share  its  burdens  and  responsibili- 
ties, with  the  chance  of  its  profits,  or  to  withdraw  fit>m  the 
enterprise,  with  the  assurance  that  if  he  declined  to  become 
a  purchaser  of  the  new  stock,  and  should,  within  thirty  days, 
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ffre  notice  that  he  so  declined,  and  send  back  the  receipt  be 
beld,  for  tbe  instabnent  already  paid,  be  sbonld  receiye 
&e  amonnt  of  sncb  instabnent,  with  ten  per  cent,  in  addition. 
The  aooeptance  of  ibis  offer  completed  a  contract  between  tbe 
paxtiea.  Witbin  the  tbirtj  days  Ely  wrote  to  the  President  of 
iSbe  CSompany,  in  the  most  nneqniyocal  manner,  declining  to 
leoeiTe  stock  in  the  American  Express  Company,  and  electmg  to 
leceive  back  the  smn  of  $1,000  (the  instalment  paid  by  him), 
with  ten  per  cent,  in  addition  thereto,  and  in  consommation, 
on  bis  part,  of  all  that  be  conld  do  to  make  bis  acceptance  of  tbe 
Company's  offer  perfect,  be  returned,  to  tbe  Company,  the  receipt 
held  by  him,  as  tiie  voucher  for  such  instalment,  and  the  only 
evidence  in  bis  possession,  of  bis  claim  to  any  stock  in  tbe  Com- 
pany. 

These  transactions  constituted  a  contract,  binding  upon  both 
parties.  An  offer  by  tbe  one,  duly  tendered  to  tbe  other,  and  by 
the  latter  unconditionally  accepted:  and  firom  the  time  of  such 
aooeptance  the  contract  was  irrevocable,  except  by  mutual  ass^it^ 
Ely,  on  the  one  band,  could  insist  upon  its  performance  by  tbe 
Company,  and  for  tbe  same  reason  he  was  bound,  beyond  the 
power,^  (of  bis  own  mere  will,)  to  retract  bis  acceptance. 

Snob  a  condition  of  things  between  two  individuals  would 
present  no  question  open  to  discussion.  That  an  ofifer  thus 
communicated  by  letter,  when  accepted  by  letter,  becomes  a 
contract  binding  according  to  the  terms  of  such  offisr,  and  bind- 
ing upon  both  parties,  is  not  doubtftd.  Although  doubt  has 
formerly  been  suggested  as  to  tbe  precise  moment  when  an 
acceptance  takes  effect,  i  c,  whether  on  forwarding  tbe  letter  of 
aco^)tance,  or  on  its  receipt  by  tbe  party  making  tbe  offer ;  even 
that  is  not  now  doubtful  in  this  State*  since  the  decision  of 
JUoc&rv.  Hiih,  6  Wend.  108;  and  before  that  decision,  it  was 
dear  that  such  offer  made  and  sent,  followed  by  an  accept- 
ance duly  received,  constituted  a  complete  and  binding  contract, 
irrevocable  by  either  party. — See  cases  cited  in  the  above  case, 
Story  on  Cent's,  §  884,  and  cases  cited  in  the  notes. 

It  does  not  appear  to  us  necessary  to  discuss  at  length  tbe 
question,  whether  the  enclosing  of  tiie  receipt  to  Ely,  with  a 
request  to  bim  to  sign  the  power  of  attorney  endorsed  thereon, 
gave  Ely  any  right  to  revoke  bis  assent  to  the  sale,  or  indicated 
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any  difisent  theiefix)m,  by  Spencer,  on  behalf  of  the  Company. 
In  our  yiew,  it  waa  a  ratification,  or  rather  a  recognition  of 
the  &ct,  that  the  contract  was  mutually  assented  to.  Though  it 
was  not  strictly  necessary,  that  any  such  power  of  attorney  should 
be  signed,  it  was  requested,  for  the  convenience  of  the  Company, 
and  as  a  suitable  voucher  to  them,  in  their  subsequent  use  or 
disposition  of  the  stock.  The  receipt  was  not  returned  to  Ely 
as  an  opening  of  the  matter  for  further  n^otiation.  The  act 
and  the  letter  accompanying  the  receipt^  both  proceed  upon  the 
idea  that  the  contract  had  been  entered  into,  and  that  its  actual 
performance  was  in  the  contemplation  of  the  parties.  We  Ailly 
concur  in  the  decision  at  Special  Term  upon  this  point  The 
act  neither  gave,  nor  was  intended  to  give  to  Ely  a  right  to 
renounce  the  election  he  had  made. 

Such  being  the  respective  rights  of  the  Company  and  Ely,  the 
stock  or  the  privilege  of  coming  into  Ely's  place^  as  a  subscriber 
was  actually  sold  by  Spencer  to  Gardner,  who  paid  the  sum  of 
$1,100  therefor  to  the  Company.  Whether  Spencer,  as  Pre- 
sident, had  the  authority,  on  behalf  of  the  Company,  to  make  the 
sale  to  Gardner  or  not — ^he  did  make  such  sale,  and  the  Com- 
pany received  the  money  and  adopted  the  sale.  They  set  it 
up  as  their  defence  herein.  It  does  not  lie  with  Ely  or  his 
assignee  to  deny  that  authority.  So  whether  it  was  the  duty  of 
Spencer  to  give  the  notice  to  the  trustees  of  the  American  Ex- 
press Company  within  twenty-four  hours,  and  tender  the  privi- 
lege to  them,  is  a  question  between  the  trustees  and  Spencer, 
or  the  trustees  and  the  IT.  S.  Express  Company.  Although 
the  questions  were  raised  on  the  argument  of  the  appeal,  whether 
Spencer  did  sufficiently  offer  the  stock  to  the  trustees,  and 
whether  he  sold  it  to  Grardner  by  their  consent^  it  is;  for  the  rea- 
sons stated,  xmnecessary  for  the  purposes  of  the  decision  to  answer 
theoL  If  by  the  agreement  of  consolidation  the  trustees  ac- 
quired a  right  to  the  stock  of  a  declining  stockholder,  whether 
Spencer  gave  them  the  written  notice  or  not,  then  most  clearly 
that  right  became  fixed  the  moment  Ely's  election  was  duly  de- 
clared— and  if  the  right  of  the  trustees  depended  upon  their 
being  notified  by  Spencer,  then  a  sale,  by  the  Company,  without 
giving  the  trustees  any  notice,  should  not  be  complained  of  by  such 
trustees,  and  was  at  the  option  of  the  Company.    Much  more 
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then  was  the  sale  to  Qardner  conclusive  upon  Eljif  thetmsteeB 
consented  thereto. 

As  before  suggested,  the  Company,  in  our  opinion,  acquired  a 
full  right  to  the  stock  the  moment  Ely  elected  to  accept  the  offer 
which  Spencer  as  President  tendered  to  him,  and  we  now  add 
that  after  the  sale  to  Gardner,  Ely  oould  not  retract  and  claim 
the  stock,  whatever  may  have  been  the  purport  of  the  conver- 
sation between  Spencer  and  himself  on  the  21st  of  April.  In 
regard  to  that  conversation  there  is  a  conflict  of  evidence.  The 
testimony  of  the  two  parties  thereto  presents  it  in  a  very  different 
aspect.  The  finding  of  the  court  does  not  explicitly  state  to  which 
of  them  credence  was  given,  but  it  will  sujBice  tosay,  that,  for  the 
reasons  above  stated  we  quite  agree  with  the  conclusion  at  special 
term,  whichever  of  the  two  parties  be  taken  to  give  the  more 
accurate  account  of  what  occurred, 

If  these  views  are  correct  the  judgment  at  special  term  must 
be  affirmed. 

It  is  proper  however  to  add,  that,  in  relation  to  the  plaintiff 
we  are  entirely  agreed  that  he  stands  in  no  better  situation,  in 
this  controversy,  than  his  assignor  Ely  would  have  done.  At 
Hoe  time  of  the  alleged  sale  to  him,  by  Ely,  the  plaintifTs  agent 
examined  the  power  of  attorney  upon  the  certificate,  which 
Spencer  had  forwarded  to  Ely  for  his  signature,  and  inquired 
the  cause  of  its  being  there,  and  was  then  informed  by  Ely  "  in 
substance  of  the  reason  why  it  was  there."  If  so,  then  the 
plaintiff  by  his  agent,  knew  of  the  very  facts  which  imder  the 
opinions  above  expressed,  concluded  Ely  and  deprived  him  of  the 
power  to  reclaim  the  stock. 

TruCi  Ely  says,  he  also  informed  him  of  his  conversation  with 
Spencer,  but  as  before  remarked,  that  conversation  would  not 
avail  to  reinstate  Ely  in  the  ownership  of  the  stock,  and  tdthough, 
the  fikct,  of  a  sale  to  Ghurdner^  was  not  known  to  Ely  or  to  the 
plaintiffs  agent,  there  was  enough  to  put  him  on  inquiry  by 
which  he  would  have  learned  the  true  condition  of  the  matter. 

The  judgment  should  be  affirmed.(a) 

(a)  This  case,  not  haying  been  reported  in  its  order,  is  reported  now,  as  it  is 
befieved  that^  the  omiflsion  to  report  it  was  not  in  conaequenoe  of  a  condusion  that 
ft  did  not  infQlTB  qoestaons  of  interest  or  importa&ce.  Bsp. 
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P.  H.  and  J.  D.  Hublbut  v.  R  H.  Pobt,  impleaded  with 

BTEBaOK. 

An  instranieDt  in  writing^  by  which  one  party  "agrees  to  let  for  one  year  from  its 
date"  oertain  premises^  and  by  which  the  other  party  agrees  to  pay  the  stipulated 
rent  quarterly,  and  declaring  that  the  "agreement  shall  continue  in  force  and 
effeot  for  one  year  from  the  date  hereof^"  operates  as  a  lease,  m  preserUi 

When  one  person  enters  into  a  oontract  with  two  others  by  name,  without  knowing 
or  haying  at  the  time  any  reason  to  suspect  that  they  have  a  partner  in  the  busi- 
ness to  which  such  contract  relates ;  in  a  suit  upon  such  contract  the  two  with 
whom  it  is  made  may  alone  be  sued,  and  it  is  not  necessary  to  make  their  partner, 
if  they  had  one^  a  party.  As  to  such  a  transaction,  and  under  such  circumstances^ 
he  may  be  treated  as  a  dormant  partner,  although  the  pUuntiff  knew  before  suit 
brought  that,  the  two  had  such  a  partner  at  the  time  the  contract  was  mada 

When  a  lessee,  not  bemg  permitted  to  take  possession  of  the  whole  of  demised 
premises,  nevertheless  enters  into  possession  of  the  residue,  and  occupies  and 
enjoys  such  residue,  and  pays  ftill  rent  for  two  quarters  without  claiming  a 
deduction,  and  is  sued  for  the  third  qnarter's  rent,  he  cannot  set  up  the  texAi  that 
he  at  no  time  had  possession  of  the  wholes  as  a  bar  to  the  action.  Such  a  with- 
holding of  a  part  is  not  an  eviction,  nor  a  matter  of  equivalent  effect  He  must 
pay  for  the  part  he  has  enjoyed,  upon  the  principle  of  a  quantum  mehoL 

When  the  lessor,  in  a  lease  to  two  persons  as  lessees,  agrees  to  render  services  of  a 
stipulated  character,  for  the  lessees  during  the  lease,  for  a  commission,  and  the 
lessees^  before  the  expiration  of  the  lease,  dissolve  their  co-partnership,  and  thence- 
forth each  prosecutes  the  same  business  on  his  own  account  and  solely  for  hu 
own  benefit,  such  lessor  is  not  bound  to  render  the  stipulated  services  for  only  one 
of  such  lessees,  and  his  neglect  or  refiisal  to  do  so  is  no  bar  to  an  action  to  recover 
subsequentiy  accruing  rent,  nor  wiU  it  give  to  either  of  such  leaaees  a  right  of 
action  which  can  be  interposed  as  a  counter-daim  in  a  suit  against  the  two  to 
recover  such  rent 

Nor  will  the  fiict  of  such  dissolution,  and  an  agreement  between  the  lessees  that 
each  shall  thenceforth  occupy  separately  a  distinct  portion  of  the  demised  premises, 
aooompanied  by  such  separate  and  several  enjoyment,  of  themselves  and  alone, 
affect  the  lessor's  right  to  maintain  an  action  against  such  lessors  jointiy,  to  recover 
the  rent  which,  by  the  lease  to  them,  they  stipulated  to  pay. 
(Before  Oaklet,  Gh.  J.,  and  Bosworth  and  Hoffmak,  J.J.) 
Argued  February  18th,  and  decided  April  11th,  1857. 

This  action  comes  before  the  Court  at  General  Term,  on  an 
appeal  by  the  plaintLflGs  from  a  judgment  against  them  in  &Yor 
of  the  defendant,  Post  It  was  brought  by  Peter  H.  and  John 
D.  Hurlbut,  against  Bussel  H.  Post  and  John  Bjerson.    The 
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oomplaiiit  alleged  that  tlie  plaiatifb,  on  the  15th  of  August, 
1854,  ^'  denused  and  leased  unto  the  defendants  certain  premiseSi 
to  wit,  an  office  in  the  third  story  of  No.  84  South  street,  for  one 
year  £rom  the  date  aforesaid,  at  the  rate  of  $600  per  annum, 
payable  quarterly,  and  under  and  by  virtue  of  said  demise,  the 
defendants  entered  into  possession  of  said  premises,  and  by 
reason  of  said  demise  and  possession,  the  defendants  became 
indebted  to  the  plaintifb,  on  the  15th  day  of  May,  1855,  for  the 
sum  of  $150,  for  the  quarter  ending  at  that  date,  and  though 
requested,  the  defendants  have  not  paid  the  same,  nor  any  por- 
tion thereof 

"  Wherefore  the  plaintiflb  demand  judgment  against  the  de» 
lendantB,  with  interest  and  the  costs  of  this  action." 

The  defendant,  Bussel  H.  Post,  alone  answered,  and  alleged, 
JP^arsi,  that  the  demise  mentioned  in  said  complaint  was  made  to 
the  defendants  and  Benjamin  Dunning  jointly,  and  not  to  the 
two  defendants  alone.  Se&moL — ^Post,  for  a  fiiriher  and  separate 
answer,  "  denies  the  said  indebtedness,  in  manner  and  form  as 
set  foilii  in  the  complaint^  or  in  any  other  way  or  manner." 

TkmL — ^An  eviction  of  the  defendants  and  Dunning,  after 
ihey  had  entered  into  the  demised  premises,  under  said  demise, 
and  on  or  about  the  1st  of  September,  1854,  by  the  plaintiffii, 
from  a  part  of  the  premises,  and  a  continuance  of  such  eviction 
during  the  residue  of  the  term. 

**  Fourth. — The  said  defendant  Post,  for  a  further  and  sepa* 
rate  answer,  says  the  defendants'  and  said  Dunning's  obligation 
to  pay  rent,  by  the  terms  of  the  said  demise,  was  subject  to  a 
condition  precedent^  to  be  performed  on  the  part  of  the  plaintiff 
which  condition  was  not  performed  on  the  plaintiff'  part,  but 
was  broken  in  this,  to  wit :  the  plaintLflb  undertook,  and  pro- 
mised the  defendants  and  said  Dunning,  to  procure  for  them 
fidghts,  both  foreign  and  coastwise,  for  such  vessels  as  the  said 
defendant  and  Dunning  might  put  up ;  and  that  they  would  use 
llieir  best  efforts  to  promote  tiie  interests  of  said  drfendants 
and  Dunning  with  respect  to  such  vessels,  during  the  whole  term 
of  said  demisb.  This  defendant  Post  says,  that  the  plaintifGs 
foMlled  that  agreement  for  a  short  time  after  the  making  of  said 
demise,  that  is  to  say,  for  about  three  months,  and  &om  that  time 
wholly  Directed  iheir  duty  in  that  behalf  and  for  the  residue 
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of  said  time  used  all  their  influence  and  efforts  to  divert  fireights 
and  business  fiom  the  defendants,  and  thereby  damaged  this 
defendant  Post  at  least  one  thousand  dollars,  as  this  defendant 
Post  states  on  information  and  belief  And  the  plaintiff,  by 
violating  their  duty  in  that  behalf  by  the  terms  of  said  demise, 
precluded  themselves  fix>m  all  right  to  demand  rent  And  so  this 
defendant  Post  says  the  plaintiffii  are  not  entitled  to  recover  in 
this  action,  and  he  demands  judgment  against  them,  that  the 
eaid  oomplamt  be  diamisaed  with  corta." 

"  The  plaintiflh  reply  to  the  answer  of  the  defendant^  and  deny 
that  the  terms  of  said  demise  were  subject  to  the  condition  pre- 
cedent, to  be  performed  on  the  part  of  the  plaintiflh,  or  that  the 
same  was  broken,  as  in  the  said  answer  is  stated,  or  that  the 
defendanthas  been  damaged,  by  the  non-Mfilment  by  the  plain- 
tifib  of  any  agreement  on  their  part  to  be  performed,  in  any 
amoimt  whatever." 

The  action  was  tried  before  Mb.  Justice  Woodbuff  and  a 
Jury  in  March,  1866.  Elisha  D.  Hurlbut  was  sworn  as  a  wit- 
ness for  the  plaintifik,  and  was  shown  an  xmsealed  agreement^ 
which,  as  he  testified,  was  executed  by  the  parties  andsigned  by 
himself  as  a  subscribing  witness.  The  plaintifiEs  offered  it  in  evi- 
dence ;  the  defendant  Post  objected  on  the  ground  that  "said  paper 
was  not  a  lease,  or  instnunent  under  seal,  and  was  a  mere  agree- 
ment for  use  and  occupation,  which  objection  was  sustained  by 
the  Oourt,  and  said  agreement  was  excluded.  Whereupon  it  was 
agreed  by  the  parties  to  go  to  trial  on  the  merits,  and  that  the 
complaint  and  answer  should  be  deemed  amended,  so  as  to  con- 
form to  the  merits,  as  the  same  should  be  established  by  the 
proofi."  The  said  paper  or  agreement  was  then  read  in  evidence 
to  the  jury,  and  is  as  follows,  viz; 

"  Memorandum  of  an  agreement  made  this  fifteenth  day  of 
August,  1854,  between  John  D.  Hurlbut  and  P.  H.  Hurlbut,  of 
the  firm  of  Hurlbut  &  Co.,  cf  the  one  part,  and  Post  &  Ryerson 
of  the  other  part  The  said  Hurlbut  &  Co.  agree  to  lease  unto 
Post  k  Ryerson  the  office  in  the  third  story  of  84  South  street, 
(heretofore  occupied  by  E.  D.  Hurlbut  &  Co.)  for  the  term  of 
one  year  &om  the  date  hereof  at  the  rent  of  ($600)  six  hundred 
dollars  per  annum,  payable  quarterly.  And  the  said  Post  ^ 
Ryerson  shall  also  have  the  use  and  privilege  of  all  the  office  and 
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fbrnitnre,  reserving  to  the  said  Hurlbut  and  Co.  the  privilege  of 
two  desks  to  transact  their  own  business. 

'<  And  the  said  Hurlbut  k  Co.,  promise  and  agree  that  they  will 
procure  heights,  both  foreign  and  coastwise,  for  such  yessels  as 
may  be  put  up  bj  said  Post  &  Bjerson,  and  that  they  will  use 
their  besib  efforts  to  promote  the  interests  of  the  said  Post  & 
Byeraon  with  respect  to  such  vessels. 

"And  the  said  Post  and  Byeison,  on  their  part,  agree,  that  they 
will  hire  the  said  office  on  the  conditions  above  named,  and  also 
will  pay  the  said  Hurlbut  k  Co.,  as  compensation  for  their  ser* 
vioeS)  an  amount  which  will  be  equal  to  one-fifth  of  the  net  com* 
missions  (after  paying  brokerage  thereof)  of  all  outward,  foreign, 
and  ooastwise  freights,  and  of  outward,  foreign,  and  coastwise 
diarters,  on  all  vessels  put  up  to  load  outward  by  the  said  Post 
AByerson. 

"It  is,  however,  expressly  understood  between  the  parties  to 
this  agreement  that,  nothing  herein  contained  shall  be  construed 
to  prevent  the  said  Hurlbut  k  Co.  firom  transacting  any  business 
they  shall  think  proper,  which  shall  not  injure  or  interfere  with 
the  business  of  the  said  Post  k  Byerson,  or  the  obligation  of  the  said 
Hurlbut  k  Co.,  under  this  contract^  to  promote  their  interests. 

"  Signed  this  day  and  year  first  above  written. 

"  It  is  mutually  agreed  that  this  agreement  shall  continue  in 
fbroe  and  effect  for  one  year  from  the  date  hereof" 

It  was  proved  that  the  defendants  occupied  the  premises  in  the 
fliird  story  of  84  South  street  from  the  1st  of  February  to  the  1st 
of  May,  1856.  They  had  all  that  story  except  two  desks  in  the 
portion  partitioned  off  in  the  rear. 

On  the  cross-examination  of  this  witness,  some  evidenoe  was 
^ven  tending  to  show  that  the  defendants  and  Dunning  were 
partners  when  the  above  agreement  or  lease  was  executed ;  but 
whatever  may  be  its  effect  in  that  behalf,  it  did  not  tend  to  show 
that  the  plaintifls  knew,  or  had  reason  to  suspect  that  Dunning 
was  a  member  of  the  firm  of  Post  k  Byerson.. 

The  plainti£&  then  read  in  evidence  an  agreement  between 
Post  and  Byerson,  dated  the  6th  of  January,  1866,  by  which 
Byerson  sold  and  assigned  all  his  interest  in  the  firm  of  Post  k 
Byeison  to  Post,  including  "all  and  singular  the  lease  of  the 
office  in  the  building  number  85  South  street,  retaining  an  inte- 
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rest  in  the  office  number  84  South  street"    To  that  agreement 
was  amiexed  a  written  memorandum  in  these  words,  viz : 

"  MsMOBANDUK. — ^It  is  agreed  that  J.  H.  Byerson  is  to  have 
the  use  of  three  desks  in  the  front  office  of  84  South  street^  until 
expiration  of  the  lease  to  Post  &  Byerson.  The  three  desks 
are  to  be  the  fiist  three  back  desks  on  the  north-easterly  side  of 
the  office,  as  named  verbally:  when  B.  EL  Post  and  others  con- 
nected  with  him  leave  the  said  office  finally,  the  said  J.  H.  Byer- 
son to  have  the  fall  privilege  of  all  the  said  office,  as  &r  as  B. 
H.  Post  has  power  in  the  premises,  and  also  all  claim  that  B. 
Dunning  may  have  to  said  premises.  It  is  understood  that  R 
EL  Post  will  vacate  the  office  84  South  street  as  soon  after  the  1st 
May  next  as  he  can  obtain  possession  of  the  office  85  South  street, 
after  a  reasonable  time  to  fit  it  upfi)r  use,  and  when  he  so  vacates 
the  office  84  South  street^  the  said  Byerson  is  to  have  entire 
possession  of  the  whole  house  and  premises. 

Witness,  Busssl  H.  Poot, 

E.  H.  OwxN,  John  EE.  Byebsok. 

New  York,  6th  January,  1855." 

The  plaintiff  next  read  in  evidence,  a  notice  published  in  the  New 
York  Journal  of  Commerce,  of  the  Dissolution  of  the  Partner- 
ship of  Post  and  Byerson,  and  of  the  new  partnership  of  Post, 
Smith  &  Co.,  as  follows: 

• 

Notice. — ^The  firm  of  Post  and  Byerson  has  been  this  day  dis- 
solved by  the  mutual  consent  of  the  parties  interested.  The  busi- 
ness of  the  late  firm  will  be  liquidate  and  settled  by  either  mem- 
ber of  the  firm,  at  their  former  place  of  business,  84  South  street 

New  York,  Dec.  29th,  1854. 

BussEL  H.  Post, 

John  H.  Byebson. 

The  undersigned  have  this  day  formed  a  Copartnership,  fyr 
the  transacting  of  a  general  shipping  and  conmiission  business^ 
under  the  firm  and  name  of  Post,  Smith  &  Co. 
New  York,  Jan.  1st,  1855. 

BussEL  H.  Post, 
W.  Jambs  Shtth, 
BxNj,  Dunning, 
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The  piftintiffe  then  nested. 

Eyidenoe  ytbb  given  by  the  defendant.  Post,  as  to  the  manner 
in  which  the  demised  premises  had  been  occupied  fix)m  the  date 
of  the  lease.  It  appeiored  that  the  premises  consisted  of  a  front 
and  back  office,  the  defendants  and  their  clerks  occupying  the 
former,  and  the  plaintifb  the  latter.  So  much  of  the  evidencci 
as  bears  upon  the  question  whether  the  plaintifEs  had  at  all  tunes 
exdnsive  possession  of  the  back  office,  and  as  relates  to  efforts  of 
the  defendants,  or  of  either  of  them,  to  have  more  use  of  it  than 
fliey  actually  enjoyed,  as  is  deemed  material,  is  stated  in  the 
opinion  of  the  Court 

It  appeared  that  By^son  and  one  William  Laytin,  and  Peter 
H.  Hnrlbut,  one  of  llie  plainti£b,  formed  a  partnership  about  the 
Ist  of  January,  1856,  under  the  name  of  Laytm,Byerson&Hud- 
but,  for  the  prosecution  of  the  same  buedness  as  that  conducted 
by  Post^  Smith  &  Co. 

It  appeared  that  Post  and  Byerson,  prior  to  their  dissobitiony 
had  obtained  a  lease  of  85  South  street.  After  their  dissolution, 
and  after  the  formation  of  the  two  new  firms,  and  until  Post, 
Smith  &  Co.  moved  into  No.  86  South  street,  ihe  latter  firm  oc* 
cupied  the  front  office  of  No.  84  South  street^  and  Laytin,  Byer^ 
son  &  Hurlbut  the  back  office.  From  the  time  of  the  formation 
of  such  new  firms,  the  plaintifb  rendered  no  services  in  procuring 
freights  for  Post^  but,  on  the  contrary,  as  he  alleged  and  attempted 
to  prove,  they  solicited  business  for  the  firm  of  Laytin,  Byerson 
k  Hurlbut,  to  Post's  damage,  individually,  and  as  a  member  of 
the  firm  of  Post^  Smith  k  Co.  It  was  acbnitted  that,  the  defend- 
ants  paid  to  the  plaintiff  foil  rent  up  to  the  1st  of  February,  1855. 

The  testimony  being  closed,  the  Counsel  for  the  plaintifib 
requested  the  Court  to  direct  a  judgment  for  the  plaintiflw,  upon 
the  ground  that  there  was  no  evidence  of  the  non-joinder  alleged 
in  the  answer,  or  of  any  eviction  of  the  defendants,  or  of  any 
breach  of  contract^  or  any  evidence  of  damage  to  the  d^ndants  by 
a  non-fulfilment  of  the  contract  between  them  and  the  plaintifSs. 

The  Court  refused  so  to  direct,  and  charged  the  Jury 

FiBST — That  the  plaintiffii  were  bound  to  join  Dimning  as  de- 
fendant^ if  he  was  one  of  the  co-partners  comprising  the  firm  of 
Post  k  Byerson,  at  the  time  of  making  tiie  agreement  of  August 
Ifith,  1854,  and  that  membership  was  open  and  notoriouSi  and 
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was,  in  &ct,  known  to  the  plaintiffs.    And,  if  they  so  found, 
then,  that  the  defendants  were  entitled  to  a  verdict,  upon  the 
defence,  set  up  in  the  Answer;  that  the  said  Dunning  was  not 
joined  as  a  defendant 
To  which  plaintiff'  Counsel  excepted. 

Second — ^That  if  the  plaintiff  withheld  from,  the  defendants 
a  portion  of  the  premises,  beyond  the  use  of  the  two  desks 
mentioned  in  the  agreement,  without  the  consent  of  the  de- 
fendants, and  against  their  will,  from  February  1st,  1856,  to 
May  1st,  1865,  such  withholding  entitled  the  defendants  to  a 
verdict. 
To  which  plaintijB&'  Counsel  excepted. 
Thibd — ^That  the  plaintifis  were  not  at  liberty,  (unless  the 
defendant  Post  discharged  the  plaintifla,  or  assented  to  their  dis- 
continuing their  services,)  after  the  dissolution  of  Post  and  Byer- 
son,  and  the  transfer  by  the  latter  to  the  defendant  Post,  to  in- 
terfere  with  the  business  of  the  defendant,  Post,  by  engaging  in 
an  opposition  to  the  defendant  Post,  in  the  same  business,  and, 
by  lending  their  services  to  a  rival  house  and  soliciting  and  pro- 
curing  fteight  for  themflelves,  or  the  new  firm  of  Laytin,  Ryer- 
son  &  Hurlbut,  to  the  injury  of  the  business  of  the  defendant 
Post    And  if  they  did  so  without  his  consent,  and  against  his 
will,  they  were  liable  to  the  defendant.  Post,  and  in  the  amount 
of  damage  which  he  sustained  by  their  doing  so,  and  that  such 
damage  should  be  allowed  to  the  defendant 
To  which  the  plaintiffs*  Counsel  excepted. 
That  the  rent  was  not  divisible,  and  must  be  fixed  at  the 
amount  mentioned  in  the  agreement,  of  $160  per  quarter.    The 
Court  further  directed  the  Jury  to  return  answers  to  the  follow- 
ing interrogatories,  to  which  the  Jury  returned  answer^  in 
writing  as  to  the  several  questions  propounded,  viz. 
First — ^Was  Benjamin  Dunning  a  member  of  the  firm  of  Post 
and  Ryerson,  by  whom  the  agreement  for  the  premises  in 
question  was  made,  and  was  that  fitct  known  to  the  plaintiflb 
at  the  time  of  the  commencement  of  this  suit? 
Answeb  by  thb  Juby— Yes. 

Secokb — ^Did  the  plaintiff  withhold  from  the  defendants  a  por- 
tion of  the  premises,  (beyond  the  use  of  the  two  desks  mentioned 
in  the  agreement),  without  the  consent  of  tiae  defendants,  an4 
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agaiiist  their  will?  If  yea,  did  that  withholding  oontiniLe  fiom 
1st  February,  1865,  down  to  the  1st  May,  1866  ? 

ASSWEB  BT  THE  JUBY— Yea. 

Thikd — ^Did  the  plaintiff  perform  their  agreement  in  relation 
to  procuring  freights,  down  to  the  time  of  the  disBoltition  of 
the  firm  of  Poet  &  Ryerson? 

Akbwj£B  by  the  Juby— Yes. 

FouBTH — Did  the  defendant,  Post,  at,  or  at  any  time  after  that 
diasolntion,  discharge  the  plaintiflh  firom  snch  performance,  or 
assent  to  their  discontinning  such  services?     « 

Answsr  by  the  Juby — ^No^ 

PiFTH — Did  the  plaintifb  refose  or  n^lect  to  render  the  services 
stipulated  in  that  agreement,  after  snch  dissolution,  and  the 
assignment  by  ByersontoPostof  the  co-partneiship  property? 

Answer  by  the  Juby— Yes. 

Sixth — ^Did  the  plaintifb  interfere  with  the  business  of  Post 
fit>m  and  after  ^e  Ist  of  January,  1866,  by  procuring  freight 
for  themselves,  or  the  new  firm  of  Laytin,  Byerson  &  Hurl« 
bat,  to  the  injury  of  the  business  of  the  defendant,  Poet? 

Answer  by  the  Juby— Yes. 

Seventh — Jf  yea,  what  damages  were  sustained  by  defenclant| 
Post^  by  reason  thereof 

Anbweb  by  the  Juby— $160. 
To  all  which  questions  the  plaintifib'  Counsel  objected. 
To  THE  Fibst — On  the  grounds  elsewhere  stated,  that  it  is 

immaterial,  and  that  there  was  no  evidence  whatever  that  the 

plaintiffe  had  «aiy  knowledge  lihat  Dmming  waa  a  member  of 

the  firm. 
To  THE  Second — ^That  there  was  no  evidence  of  such  with- 

boldiDg ;  the  evidence  being  express,  that  the  defendants  always 

continued  in  possession  of  the  same  premises  which  they  originally 

took,  and  for  which  they  continued  to  pay,  without  objection,  to 

February  1st,  1866. 
To  THE  THntD — ^That  there  was  no  evidence  introduced  to 

show  or  tending  to  diow,  any  fiuilure  to  fulfil  the  agreonents  on 

the  part  of  the  plaintiff,  before  the  dissolution. 
To  THE  FouBTH — ^That  it  was  immaterial — ^the  performance 

of  the  agreement  having  been  rendered  an  impossibility  by  the 

dissolution,  which  was  the  voluntary  act  of  the  defendants. 
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To  THS  Fifth — Oa  the  same  grounds  as  the  preceding,  and 
on  the  ground  that  there  was  no  evidence  of  any  demand  on  the 
part  of  Post,  or  refusal  on  the  part  of  plaintiff. 

To  THE  Sixth — On  the  same  grounds  as  the  preceding,  and 
on  the  ground  that  the  dissolution  of  the  agreement  dissolved 
any  obligations  of  the  plaintifls  to  the  defendant,  Post 

To  THE  Seventh — On  the  same  grounds  as  the  preceding, 
and  on  the  ground  that  there  was  no  evidence  as  to  dainages. 

The  Case  was  then  submitted  to  the  Jury,  who  found  a  verdict 
for  the  defendant,  and  returned  written  answers  to  the  first, 
second,  third,  fifth,  and  sixth  interrogatories  in  the  affirma- 
tive, and  an  answer  to  the  fourth  interrogatory  in  the  negative, 
and  in  answer  to  the  seventh  interrogatory,  the  sum  of  one 
hundred  and  fifty  dollars,  as  above  answered  in  writing  by  the 
Jury. 

On  the  ISih  of  June,  1866,  a  judgment  was  entered  under  the 
direction  of  the  Court,  in  fstvor  of  the  defendant.  Post,  against 
the  plaintifb  for  $150  damages,  and  his  costs  of  the  action. 
From  that  judgment  the  plaintifib  appealed  to  the  General 
Term. 

a  A.  NuMs,  for  PCffa  and  AppdJavUt. 

E.  Setley^  for  Deft  Poit;  JResp'L 

•  * 

By  the  Coubt.  Boswobth,  J. — ^The  instrument  of  the  16th 
of  August  1864,  signed  by  the  plaintiff  and  defendants,  is  a 
hose  for  one  year  from  its  date,  and  the  plaintiflH  should  have 
been  allowed  to  read  it  in  evidence,  imder  their  complaint 

SaOeti  v.  TTyfie,  8  J.  B.44;  Thamion  v.  Payne,  5  id.  74. 

If  the  plaintifb  did  not  know,  when  that  agreement  was  made, 
that  Dunning  was  a  member  of  the  firm  of  Post  Jk  Byerson,  he 
may  be  treated  as  a  domumt  partner,  and  they  are  not  obliged 
to  make  him  a  defendant  They  contracted  with  Post  k  By erson 
alone,  and  there  being  nothing  in  the  slyle  of  their  firm  to  indi- 
cate that  any  other  person  was  a  member  of  that  firm,  and  the 
plaintiiOb  having  no  notice  at  the  time  of  contracting,  of  any  such 
£Eict,  it  was  not  necessary  for  them  to  make  him  a  defendant 

N.T.Dry  Dock  Cbw  v.  TreadmO,  19  Wend.  626;  CiarksmY. 
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Garter,  8  Cow.  84;  Clark  S  Biasdl  y.  MiOsr  S  Lwee^  4  Wend 
628;  MMdlr.  DaO,  2  Ear.  &  OiU.  169  and  171-2. 

The  evidence  does  not  justify  the  finding  o^  and  the  jmy  have 
not)  in  &c%  foond  an  eviction.  At  moety  there  was  an  unreason- 
able persistencj  on  the  part  of  the  plaintlflb  in  objecting  to  Post 
k  Byenson's  putting  an  additional  desk  in  the  bide  office :  The 
defbidants  aoqtdesced  to  this  extent  They  paid  Ml  rent  for  a 
time  subsequent  to  their  dissolution,  without  olaitning  or  asking 
a  deduction  on  account  of  it:  Th^cre  was  no  application;  by 
dihear  of  them  after  that  dissolution,  to  the  plaintifls,  for  leave  to 
pot  more  desks  in  the  back  office,  nor  any  complaint  that  they 
had  not  been  permitted  to  do  so. 

A  reference  to  the  testimony  shows  very  clearly,  that  the  ac- 
tion was  tiied  on  tiie  theory,  that  the  evidence  tended  to  show, 
and  that  the  defendant  JFbs^  was  endeavoring  to  prove,  that  from 
tile  date  of  the  Lease,  the  plaintifb  had  exclusive  possession  of 
tiie  bad:  office,  and  that  Post  k  Ryeison,  in  &ct,  at  no  time  had, 
or  were  able  to  obtain  any  use  of  it 

BUtha  D.  HwrOmt,  testified  that,  ^^A/eHurlbuis  had  exclusive 
poBsessioii  of  the  badb:  room" — 

R  K  Hoadley,  ihat^  "the  back  office  was  used  by  Hudbut  k 
Co.  exdnsively,"— 

^  The  plaintiiSk'  counsel  objected  to  evidence  tending  to  show 
tiiat,  the  plaintifis  were  at  all  times  from  and  after  the  execution 
of  said  lease,  in  the  exclusive  possession  of  said  back  office,  and 
wholly  excluded  there&om  the  said  firm  of  Poet  k  Byerson, 
prior  to  the  first  of  January,  and  said  Post  k  Dunning  at  all 
times  thereafter,  up  to  the  first  of  May,  wlien  said  firm  of  Post, 
Smitii  &  Ck>.  removed  to  said  No.  85,  upon  the  ground  that  such 
evidence  is  inadmissible  under  the  pleadings.  The  Court  in  ac^ 
cordance  with  the  previous  ruling  and  consent,  allowed  the 
pleadings  to  be  amended  and  received  the  evidenoe,  and  platntiffii' 
coonsel  excepted" — 

''I  heard'Mr.  Duniung  say,  the  members  of  the  firm  of  Post 
k  Byerson  had  a  right  to  the  back  office" — (B.  H.  Hoadley's  tes- 
timony.) 

R  Dunning,  who  was  objected  to  as  incompetent,  and  admitted 
as  a  witness  against  the  objection  and  exception  of  the  plaintiffa, 
testified  that,  "the  back  office  was  occupied  by  the  Hurlbuts; 
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we,  (Post  &  RyeiBon),  wanted  more  room;  the  reason  we  asked 
for  the  back  room.  I  went  in  there  with  OapL  JPost,  and  applied 
for  room  in  that  back  office." 

The  plaintLOGs  excepted  to  the  admission  of  this  eridence. 

"I  went  in  with  OapL  Post  into  the  back  office;  he  told  them 
he  wanted  to  p«t  a  desk  in  that  office;  Mr.  J.  D.  Hnrlbut  ob- 
jected to  it;  Oapt  Post  nrged  it;  He  wanted  more  desk  room — 
objections  were  made  in  different  ways;  Oapt  Post  wanted  to  move 
the  sofa  so  as  to  put  a  desk  th^re.  Mr.  Hurlbnt  objected  to  it,  and 
would  not  consent  Mr.  Hurlbut  said  they  wanted  all  of  it; 
There  was  room  for  more  desks :  Oapt  Post  could  not  getposseaaionJ^ 

"  The  firm  of  Hurlbut  k  Oo.,  had  always  occupied  the  back 
office,  as  a  private  office." 

Busad  H.  Postj  the  defendant  testified  that)  "Hurlbut  &  Oo., 
had  the  e:tclusiYe  use  of  the  back  room,  except  that  we  went  in, 
occasionally,  to  speak  to  them  about  business — soon  afier  the  co- 
partnership of  Post  &  Ryerson  was  formed,  we  applied  to  Hurl* 
but  h  Oo.  for  the  back  office,  ani  tried  to  get  possession  ofO^  to 
put  in  a  desk  therC)  and  we  told  them,  that  by  the  contract  they 
were  entitled  only  to  the  use  of  two  desks — ^this  was  soon  after 
we  hired.^  They  said  they  wanted  the  exclusiye  use  of  that  office, 
and  reused  to  let  us  have  it.  They  would  not  consent^  and  we 
did  noi  get  possession. 

"The  reason  we  did  not  pay  the  rent  for  the  last  quarter,  was 
because  we  owed  them  none.  We  could  not  consistently  occupy 
the  office.  Had  no  proper  use  of  the  office  with  them,  with  Lay* 
ton  and  Ryerson  carrying  on  an  opposition  on  the  same  floor, 
and  keeping  the  back  office  and  so  much  of  the  front  Under 
such  circimistances,  the  office  was  of  no  value  to  us,  but  we 
remained  there  imtU  May." 

John  H.  Ryerson^  testified  that  "Hurlbut  k  Oo.  occupied  the 
rear  office.  There  were  two  desks  at  the  time.  *  *  I  rather 
think  I  made  objection  about  the  desk  room  in  the  back  office. 
I  told  Hurlbut  we  thought  we  ought  to  have  desk 'room  in  the 
back  office  to  transact  private  business,  with  Hattrick  Hurlbut 
There  were  two  desks  and  the  80&.  One  or  the  other  was  gene;- 
rally  vacant^  and  there  was  no  necessity  for  another.  I  think 
Oapt*  Post  went  in  and  had  some  hi^  words  with  Hurlbut^ 
but  cannot  say  what  it  was  about 
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^  I  never  leooUect,  but  onoe,  of  Oapt  Post  haymg  high  words 
in  the  back  offioe.  I  never  went  but  once,  to  my  Imowledge,  to 
ihe  back  office,  to  see  about  the  deak-roooL" 

This  is  the  whole  evidence  rehkting  to  the  question  of  eviction, 
or  fidlure  to  put  Post  and  Bjeison  in  possession  of  the  whole 
premises  leased  to  them. 

It  is  to  my  mind  quite  clear  that  there  was  no  pretence  of  an 
entry  by  the  plaintiflfs  on  the  demised  prsmises^  and  of  an  expul- 
sion, by  them,  of  the  defendants  fix>m  any  part  thereof 

The  great  effort  was,  to  prove  that  the  plaintiff  wrongfully 
kept  exclusive  possession  of  a  part,  from  the  date  of  the  lease, 
and  continued  to  withhold  it  until  the  1st  of  May  following. 

The  charge  of  the  Judge,  and  the  question  submitted  by  him, 
harmonize  with  this  view. 

He  chaigedj  "  that  if  the  plaintiff  withheld  from  the  defend- 
ants a  portion  of  the  premises,  beyond  the  use  of  the  two  desks 
mentioned  in  the  agreement,  without  the  oousent  of  the  defend- 
ants,  and  against  their  will,  from  February  1, 1856,  to  May  1, 
1866,  such  withholding  entitled  the  defendants  to  a  verdict. 

"  To  which  plaintifb'  counsel  excepted" 

The  second  question  submitted  was — '*  Did  the  plaintiflb  with- 
hold firom  the  defendants  a  portion  of  the  premises,  (beyond  the 
use  of  the  two  desks  mentioned  in  the  agreement),  witiiout  the 
consent  of  the  defendants  and  against  their  will?  If  yea,  did 
tiiat  withholding  continue  from  1st  of  February,  1866,  down  to 
thelstof  May,  1866?" 

Answer — "  Yes." 

The  defence  set  up  in  the  answer  was,  that  'Hhe  plaintiffs 
wrongftQly  entered  upon  the  said  demised  premises,  and  evicted 
tiie  said  defendants  and  the  said  Ihmning  from  a  part  thereof 
to  wit,  on  or  about  tiie  1st  of  September,  1854,  which  eviction 
was  continued  during  the  whole  residue  of  said  term." 

Hence  the  plaintifCs  objected  to  evidence  that,  they  had  at  all 
times  had  exclusive  possession  of  the  back  office  from  tiie  time 
of  mftViTig  the  lease^  as  inadmissible  under  the  pleadings.  But 
the  judge  ordered  the  answer  amended  so  as  to  admit,  and  there- 
upon received  such  evidence. 

It  seems  to  me,  therefore,  quite  clear  tiiat  all  that  the  defend- 
ants tried  to  prove,  and  all  that  the  jury  have  found,  is  that  the 
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defendants  never  liad  full  poaaeasion  of  all  they  hiied.  It  is  not 
a  case,  therefore,  of  an  en^  by  the  lessees  into  possession,  and 
a  subsequent  expulsion  of  them  by  their  lessois  fix>m  a  part^ 
either  by  &>ioe^  or  by  acts  leoognized  in  law  as  of  equivalent 
effect. 

I  find  no  decision  to  the  effect,  that  when  the  lessees  never 
obtained  possession  of  all  they  hired,  but  entered  upon  and 
enjoyed  a  part  duringiihe  term,  that  ikey  are  not  liable  to  pay 
anytiiing  for  the  part  they  actually  enjoyed. 

The  contrary  was  held  in  Etheridge  v.  Osbom,  12  Wend.  629. 

The  same  rule  is  asserted  in  Lawrence  v^  Frendi,  25  Wend. 
dl3  117.  The  observations  of  the  Court  in  the  case  last  cited 
are  open  to  the  objection,  that  that  question  was  not  before  the 
Oourt  for  adjudication. 

In  Ohristopher  v.  Austin,  1  Kern,.  218,  the  Oourt  say,  that 
*'  where  the  tenant  enters,  but  is  prevented  j&om  obtaining  the 
whole  of  the  premises,  by  a  person  holding  a  part  under  a  prior 
lease  firom  the  landlord,  it  has  been  placed  upon  the  same  foot- 
ing as  an  eviction  by  title  paramount,  and  the  landlord  has  been 
permitted  to  recover  for  use  and  occupation,  on  a  quanf/um  meruiQ^ 
and  cite  Lawrence  v.  French,  26  Wend.  443 ;  Ludwell  v.  New- 
man, 6  T.  R.  468 ;  and  Tomlinson  v.  Day,  2d  Biod.  &  Bing.  680. 

The  &cts  of  this  case  are  peculiar.  By  the  lease,  the  lessors 
reserved  the  use  of  two  desks  for  their  private  business.  The 
acts  of  the  parties  show  an  understanding  by  all,  that  the  lessors 
were  to  have  the  two  desks,  which  were  in  a  small  room  by 
theiDBelves,  and  which  room  had  always  been  used  as  a  private 
office.  The  lessors  were  also  serving  the  lessees,  for  a  commis- 
sion. Under  such  circumstances,  if  nothing  more  occurred  than 
a  demand  by  the  lessees  of  the  right  or  permission  to  put  a  desk 
in  the  back  office,  and  that  was  refused  by  the  lessors,  and  after 
that  the  whole  rent  was  paid  without  complaint  or  objection,  and 
Post  did  not  demand  any  sudi  permission  after  he  and  Byerson 
had  dissolved,  the  whole  ought  to  be  regarded  either  as  an  acqui- 
escence by  the  lessees  in  the  propriety  of  the  refiisal  by  the 
lessors  to  consent  to  have  a  desk  placed  in  that  room,  or  as  pre- 
senting a  case  in  which  possession  of  every  part  of  the  demised 
premises  was  never  given  to  the  lessees. 

The  view,  most  un&vorable  to  the  plaintiffs,  which  can  be 
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taken  of  ibis  case,  npon  the  evidence,  the  charge  of  the  judge, 
and  the  fiu3t  speciallj  foiuxd  by  the  jury,  ifl,  that  the  defendants 
never  had  possession  of  all  they  hired. 

If  they  did  not,  but  took  and  occupied  a  part,  without  insist- 
ing that  they  must  haye  the  whole,  or  they  would  pay  nothing, 
tbey  ate  liable  to  pay,  upon  the  principle  of  a  quantum 
mmdt^  for  HiBi  which  tiiey  have  actually  enjoyed. 

I  think,  therefore,  that  the  jury  weie  etroneously  instructed 
as  to  the  legal  effect  of  the  &ct,  which  they  found  in  answer  to 
the  question  secondly  submitted. 

The  fiu3t  that^  the  plaintiff,  after  the  dissolution  of  Post  & 
Byerson,  rendered  no  services  for  either,  is  no  bar  to  a  lecoyery 
in  tliis  action. 

Post  &  Byerson  dissolved  on  the  6th  of  January,  1866.  They 
dissolved  on  the  evident  understanding  that,  each  was  thereafter 
to  prosecute  a  rival  busiaess  on  the  premises,  until  the  first  of 
May  theveafter,  fbr  his  own  benefit  They  agreed  what  part 
of  the  demised  premises  each  one  should  occupy,  as  his  own, 
during  that  period. 

Post  formed  a  partnership  with  Smith  &  Dunning,  and  Byer- 
son with  Laytin  &  P.  H.  Hurlbut. 

After  the  dissolution  of  Post  &  Byerson,  the  plaintifb  could 
render  no  services  to  that  firm,  nor  could  they  have  the  respon- 
sibility of  that  firm 'for  any  services  they  might  render  to  either 
Post  or  Byerson. 

It  being  impossible  to  render  services  for  them,  they  were  not 
obliged  to  remain  xmemployed.  And,  Poet  k  Byerson  having 
dissolved,  in  order  each  to  prosecute  the  same  business  on  his 
own  account,  and  each  one  forming  a  new  firm  for  the  purpose 
of  carrying  on  such  business,  and  on  the  same  premises,  the  &ct 
that  one  of  the  plaini^s  became  a  partner  of  Byerson,  and  that 
such  firm  was  advertised  at  the  time  it  was  formed,  no  objection 
being  made  to  it  by  Post,  is  quite  conclusive  to  show  that,  neither 
Post  nor  Byerson  considered  that  either  of  them  had  any  claim 
upon  the  future  services  of  the  plaintifls,  or  that  either  of  them 
should  abstain  firom  serving  either  Post  or  Byerson,  under  such 
arrangements  as  either  of  the  latter  might  make  with  them. 

Post  k  Byerson  are  bound  by  their  covenant  to  pay  the  stipu- 
lated rent.    They  have,  in  &c^  had  the  enjoyment  of  the  pre- 
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xnises  up  to  the  first  of  January  1865  jointlj,  and  thence  to  the 
first  of  Maj)  1855,  of  such  separate  parts  in  severalty,  aa  con- 
formed to  arrangements  made  solely  by  themselves. 

By  the  agreement  of  dissolution  between  Post  &  Byetson, 
Byerson  was  to  have  exclusive  possession  of  the  whole  of  the 
demised  premises  firom  and  afiier  the  first  of  May  1856,  or  as  soon 
thereafter  as  Post  could  get  possession  of  85  South  street 

As  the  case  now  stands,  it  does  not  appear  that,  either  of  the 
plaintifft  made  any  agreement  with  either  Post  or  Byerson^  which 
affected  the  duration  of  the  lease,  or  the  claims  of  the  plaiotiffii 
under  it  The  fidlure  to  render  services  to  Post  &  Byerson, 
after  they  dissolved,  does  not  affect  the  plaintifib'  right  to 
recover. 

On  the  evidence  given,  it  cannot  properly  be  said  that.  Post 
established  a  cause  of  action  in  his  &vor  against  the  plain- 

And  if  he  had,  it  is  not  such  a  matter  as  fidls  within  the  defi- 
nition of  a  counterclaim. 

In  a  suit  against  two,  as  partners,  a  several  claim,  in  favor  of 
one  defendant  only,  cannot  be  enforced  as  a  counterclaim.  The 
separate  judgment  in  favor  of  the  defendant  Post  is  erroneous. 

If  the  plaintiff  on  another  trial,  on  their  pleadings  as  they 
may  be  amended,  or  on  the  &cts  that  may  be  proved,  shall  be 
reduced  to  the  necessity  of  recovering  the  fidr  worth  of  the  part 
actually  occupied  by  Post,  and  to  elect  whether  they  will  proceed 
against  him  alone,  or  Byerson  alone,  it  may  be  quite  proper, 
in  order  to  ascertain  what  would  be  a  just  compensation  for  the 
part  occupied  by  either,  to  admit  proof  of  the  nature  of  that 
occupation,  and  of  its  value  as  it  was  in  fact  enjoyed,  as  com- 
pared with  such  enjoyment  as  the  terms  of  the  lease  contracted 
to  give.  Whatever  it  may  be  worth,  the  plaintiff  are  entitled  to 
recover,  unless  more  shall  be  proved  on  another  trial  than  appears 
on  the  case  before  us. 

The  judgment  must  be  reversed,  the  verdict  set  aside,  and  a 
new  trial  granted^  with  costs,  to  abide  the  event 
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BowiAND,  Plaintiff  and  Respondeot?,  v.  Phauek  &  Oorr, 

ApPKTJiANTS. 


WhoD,  hf  a  written  agpreement,  the  parties  to  it  *'biiid  themselyee"  to  perfonn  it^ 
and  do  not  bj  its  terms  hot  by  implicatioii  bind  any  other  person,  they  are  per- 
aonaDj  Bable  to  do  or  cause  to  be  done,  and  to  pay  what  they  stipulate  shall  be 
done  and  paid,  although  they  are  in  truth  acting  on  the  behalf  or  for  the  benefit 
of  others :  If  in  such  an  agreement  they  designate  themselves  as  a  committee  of 
management,  such  designation  will  be  regarded  as  a  deaer^aiio  peratmarum. 

When,  by  sach  an  agreement,  one  of  two  parties  promises  to  pay  money,  the  natural 
ooofltruction  is^  that  the  other  party  is  to  receive  it,  unless  the  agreement  other- 
wise provide&  When,  by  the  agreement,  the  parties  stipulate  that  a  sum  named 
shall  be  paid  in  weekly  instalments,  not  saying  by  whom  tbey  shall  be  paid,  and 
that  "a  further  sum"  shall  be  paid  by  the  parties  of  the  second  part,  and  especially 
when  the  conaideration  of  the  wfiole  contract  moving  from  the  other  party  is  to 
be  delivered  to  and  received  by  said  parties  of  the  second  part,  the  true  constmc- 
taoQ  n  that^  the  last  named  parties  personally  undertake  to  pay  such  instalments 
as  wen  as  the  ''further  sum."  And  the  party  of  the  first  part  is  the  person  to 
Tsceive  aU  of  such  payments,  when  the  agreement  neither  specifies  any  other 
pnsoa  as  the  one  to  whom  either  of  such  payments  is  to  be  made,  nor  ftirly 
importit  that  some  other  penon  is  to  receive  them. 

A  stipnlation  in  such  an  agreement  that,  "  a  further  sum  of  five  thousand  dollars,  as 
an  indemnity  to  Isaac  Jaoobsohn,  is  to  be  paid  in  two  notes  of  equal  amounts, 
St  six  and  eight  months,  by  the  parties  of  the  second  part,"  imports,  for  the  same 
reasons  that,  the  party  of  the  first  part  is  the  person  entitled  to  receive  the 


Soch  agreement  declaring  that,  the  party  of  the  first  part  is  "acting  in  behalf  of 
Isaac  Jaoobsohn  t  others,  interested  in  the  contracts  and  engagements  of  sundry 
artists  recently  introduced  into  this  country  through  the  medium  of  Messrs. 
UBman  and  Btrakosch,"  and  by  it,  the  party  of  the  first  part  stipulating  and 
obligating  hunself,  "that,  the  artists  above  named  are  to  be  transferred  and  tlie 
contncts  assigned  to  the  parties  of  the  second  part  for  the  term  of  two  months," 
the  whole  scope  and  obvious  meaning  of  such  agreement  indicate  that,  the  plaintiff 
(whether  with  or  without  authority)  assumed  to  act  on  the  behalf  of  Jaoobsohn  & 
otiiere  not  named,  and  to  bind  hunself  personally  to  accomplish  certam  results 
beneficial  to  the  parties  of  the  second  part,  in  consideration  of  their  agreement  to 
pay  to  him  for  the  benefit  of  those  for  whom  he  acted  the  money  and  notes  stipu- 
lated fin*.  In  Urn  aspect  of  the  agreement^  he  is  "  a  trustee  of  an  express  trust,"  as 
deflned  by  §  118,  of  the  code,  and  may  sue  in  his  own  name,  without  joining  with 
him  those  far  whose  immediate  benefit  the  action  is  prosecuted.  There  is,  there- 
fore^ no  defect  of  parties,  by  reason  of  not  making  them  parties  to  the  action. 

It,  under  such  an  agreement,  a  delivery  of  the  two  notes  to  Jaoobsohn  would  satisfy 
it  guMki  hoCf  it  is  matter  to  be  pleactod  by  way  of  defence,  and  the  complaint  need 
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not  aver  that  they  haye  not  been  so  delivered,  in  addition  to  an  allegation  that 
the  plaintiff  (the  party  of  the  first  part)  has  duly  demanded  them,  and  that  the 
parties  of  the  second  part  refused  to  deliver  them. 

It  is  not  essential  to  a  sufficient  complaint,  on  such  an  agreement,  that  the  plaintiff 
should  allege  that  he  had  authority  to  make  such  a  contract  The  personal  obli- 
gations which,  by  it^  -he  assomes,  constitate  a  sufficient  consideration  to  uphold  iv. 

An  averment,  in  a  complaint  on  such  an  agreement  that,  *'he,  (the  party  of  the  first 
partX  and  those  on  whose  behalf  the  said  agreement  was  made  and  entered  into 
by  him,  have  fiilly  and  faithfully  performed  and  fulfilled  all,  and  singular  the 
covenants,  and  agreements,  in  the  said  agreement  contained,  on  the  part  of  the 
said  plaintiff  and  those  on  whose  behalf  the  said  agreement  was  made  and  entered 
mto  by  him  as  aforesaid,"  is,  under  §  162  of  the  code,  a  sufficient  allegation  of  the 
performance  of  the  conditions,  precedent  to  his  right  to  demand  the  stipulated 
payments.  ^ 

The  &ir  meaning  of  that  section  is,  that  it  may  be  stated  generally  that,  the  person 
or  persons,  by  whom  the  conditions  were  to  be  performed,  have  duly  perfonne<^ 
Ac.  But  the  plaintiff  being  a  party  to  the  suit  and  to  the  contract,  an  aver- 
ment that  he  has  fully  and  faithfVilly  performed,  fta,  is  an  averment  that  eyery 
thing  was  done  which  he  was  bound  to  do  or  cause  to  be  done. 

The  daus^  by  which  the  parties  agreed  "to  execute  a  legal  instrument,  in  due  form 
of  law,'*  &&,  ko^  cannot  be  so  construed  as  to  make  the  agreement  actually  signed 
merely  mean  that,  by  it  the  parties  incurred  no  obligation  except  to  execute  such 
fhrther  instrument ;  as  all  the  rights  and  obligations  of  the  parties  were  settled  and 
defined  by  the  one  they  did  execute.  Although  the  complaint  designates  distinct 
parts  of  it  as  fhrther  causes  of  action,  such  designation  may  be  disregarded,  when  it 
appears  on  the  &ce  of  the  complaint  itself  that  in  truth  they  are  only  distinct  and 
several  broaches  of  the  agreement  copied  into  the  complaint  Therefore^  a 
demurrer  cannot  be  sustuned  to  any  one  of  them,  as  not  stating  facts  sufficient  to 
constitute  a  separate  and  distinct  cause  of  action. 

The  making  of  the  agreement  and  performance  thereof  by  the  plaintiff  being  once 
stated,  the  several  allegations,  of  the  breaches  thereof  by  the  defendant,  may  be 
regarded  as  distinct  grounds  of  recovery  rather  than  separate  and  distinct  causes 
of  action,  and  these  breaches  may  properly  be  stated  without  repeating,  before 
each  breach,  the  averment  of  such  making  and  performance  by  the  plaintiff. 

The  order,  overrulmg  a  demurrer  to  the  complaint,  affirmed  with  cost& 

(Before  Oaklbt,  Ch.  J.,  and  Dubb,  Bosworth,  Hoffmav,  SLoesoK,  and  WboD- 
EUFF,  J  J.) 
Heard,  March  3l8t    Bedded,  April  11th,  186*7. 

This  action  comes  before  the  court,  at  general  term,  on  an  appeal 
by  the  defendants  from  an  order,  made  by  Mr.  Justice  Bosworth  on 
the  26th  of  April  1866,  over-ruling,  in  part,  their  demurrer  to  the 
plaintiff's  complaint  The  complaint  and  demurrer,  excluding  the 
title  of  the  action,  and  the  fourth  cause  of  action^are  as  follows : 

"David  Bowland,  plaintiflF  in  this  action,  by  Lee  k  Smidt ;  his 
attorneys,  in  this  his  amended  complaint,  complains  of  James 
Phalen  and  Henry  A.Coit;  defendants,  and  says  that,  prior  to  the 
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Gth  day  of  May,  A.D.  one  thousand  eight  hxmdied  and  fiffy-five, 
he  was  acting  on  behalf  of  Isaac  Jacobsohn  and  others,  who  were 
interested  in  the  contracts  and  engagements  of  sundry  artists 
referred  to  in  the  agreement  hereinafter  set  forth,  and  that  certain 
written  oontracts  and  engagements  existed  with  them  by  which 
they  were  bound  to  perform  at  Niblo's  Theatre,  or  Opera  House, 
in  New  York  and  elsewhere,  which  the  defendants,  being  then 
the  Committee  of  Managem^at  of  the  Italian  Opera  at  the 
Academy  of  Muaio  in  said  city,  wdl  knew,  and  that  they  were 
desiroxis  of  obtaming  the  services  of  such  artists  as  performers 
at  said  Academy,  and  that  for  that  purpose  the  said  plaintiff  and 
defendants,  haying  made  an  agreement  to  effectuate  that  object, 
on  the  said  6th  day  of  May,  A.  D.  one  thousand  eight  hundred 
and  fiffy-fiye,  at  the  city  of  New  York,  reduced  the  same  to 
writing,  and  then  and  there  entered  into  a  certain  agreement  in 
the  words  and  figures  following,  viz. : — 

'*  Memorandum  of  agreement  made  5th  day  of  May,  1856, 
between  David  Bowland  on  the  one  part,  acting  in  behalf  of 
Isaac  Jacobsohn  and  others,  interested  La  the  contracts  and 
engagements  of  sundry  artists  recently  introduced  into  this 
country  through  the  medium  of  Messrs.  Ullman  and  Strakosch ; 
and  James  Phalen  and  Henry  A.  Coit,  acting  as  a  Committee 
of  Management  of  the  Italian  Opera  in  the  Academy  of  Music, 
do  hereby  stipulate  and  agree  as  follows,  viz. : — ^That  the  follow* 
ing  earns  are  to  be  paid  at  the  rate  of  two  thousand  dollars  per 
week,  commencing  from  the  7th  of  May,  on  the  Saturday  of 
each  week,  viz. : — ^Advances  made  by  the  parties  of  the  first  part 
to  Madame  De  La  Grange,  Signers  Murati,  MoreUi  and  Marini, 
amounting  in  the  aggregate  to   .        .        •        •        $12,100  00 

Back  rent  to  Niblo's 8,000  00 

TraTelling  expenses  .        •        .        .        .  1,660  00 

$16,760  00 

The  excess  of  $750  to  be  paid,  say  on  the  last  week. 

A  further  sum  of  five  thousand  dollars,  as  an  indemnity  to 
Inac  Jacobsohn,  is  to^be  paid  in  two  notes  of  equal  amounts,  at 
six  and  eight  months,  by  the  parties  of  the  second  part,  that  the 
balance  of  the  rent  agreed  to  be  paid  to  Mr.  Niblo,  say  $2,$150, 
is  to  be  assumed  by  them. 
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Now,  in  consideratioii  of  the  preceding  articles  of  agreement, 
ihe  undersigned,  parties  of  the  first  and  second  parts,  do  hereby 
respectively  stipulate  and  obligate  themselyes  that  the  artists 
above  named  are  to  be  transferred  and  the  contracts  assigned  to 
the  parties  of  the  second  part  for  tiiie  term  of  two  months,  com- 
mendng  firom  the  1st  day  of  May  instant  Furthermore,  the 
parties  of  the  one  and  the  other  part  do  hereby  obligate  them- 
selves to  execute  a  legal  instrument,  in  due  form  of  law,  binding 
themselves  each  to  the  other  to  carry  out  and  fiilfiH  to  the  ftdlest 
extent  the  purpose  and  intent  of  the  object  of  this  agreement 

ADDENDUM. 

In  consideration  of  certain  sums  expended  by  the  party  of  the 
first  part,  for  printing,  advertising  and  salaries  to  chorus  and 
orchestra  for  Ae  current  week,  the  bills  of  which  are  to  be 
rendered  by  Mr.  B.  Ullman,  the  party  of  the  second  part,  agree 
to  reimburse  him  therefor.     * 

David  Eowland, 
Witness  our  hands,  New  Tobk,  Jakes  Phalen, 

May  5, 1855,  Henby  A.  Oorr." 

Witness— Heney  Wikofp. 

And  the  plaintiff  fiirther  says,  that  he  and  those  on  whose 
behalf  the  said  agreement  was  made  and  entered  into  by  him, 
have  fully  and  faithfiiUy  performed  and  fulfilled  all  and  singular 
the  covenants  and  agreements,  in  the  said  agreement  contained, 
on  the  part  of  the  said  plaintiff  and  those  on  whose  behalf  the 
said  agreement  was  made  and  entered  into  by  him  as  aforesaid, 
but  that  the  said  defendants  have  never  executed  or  offered  to 
execute  any  other  legal  or  other  instrument,  in  due  form  of  law 
or  otherwise,  to  carry  out  or  fulfill  in  any  way  the  purpose  and 
intent  of  the  said  agreement 

And  plaintiff  further  says,  that  on  the  12th  day  of  May,  A.D. 
one  thousand  eight  hundred  and  fifty-five,  the  sum  of  two 
thousand  dollars  became  due  firom  the  said  defendants  to  the 
said  plaintiff^  parcel  of  the  sum  of  sixteen  thousand  seven  hundred 
and  fifty  dollars,  in  the  said  agreement  mentioned;  and  the  said 
defendants,  although*)equested  so  to  do,  have  not  paad  the  samQ 
or  any  part  of  it^ 
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Second. — ^And  for  a  further  cause  of  action,  plaintiff  says  that 
on  the  19th  day  of  May,  A.  D.  one  thousand  eight  hundred  and 
fifty-five,  the  further  sum  of  two  thousand  dollars  became  due 
&om  the  said  defendants  to  the  said  plaintiff,  other  parcel  of  the 
sum  of  sixteen  thousand  seven  hundred  and  fifty  dollars,  in  the 
said  agreement  mentioned,  and  the  said  defendants,  notwith- 
standing their  said  agreement^  have  not  paid  the  same,  or  any 
part  of  it. 

Third. — ^And  for  a  further  cause  of  action,  this  plaintiff  further 
says,  that  on  the  said  twelftJi  day  of  May,  the  two  promissory 
notes  for  the  sum  of  twenty-five  hundred  dollars  each,  mentioned 
and  described  in  the  above  agreement,  and  therein  agreed  to  be 
given  by  the  said  defendants,  were  duly  demanded  by  the  plaintiff 
under  the  said  agreement  of  the  said  defend^ts,  and  they  refused 
to  deliver  the  same.  • 

Wherefore  the  plaintiff  demands  judgment  against  the  defend* 
ants  for  the  sum  of  fift;een  thousand  dollars,  with  interest  thereon, 
from  the  26th  day  of  May,  A.  D.  one  thousand  eight  himdred 
and  fifty-five,  besides  the  costs  of  this  action." 

"  The  defendants  above  named,  by  Benjamin  Odibraith,  their 
attorney,  say : — 

FiBST. — As  to  the  first  division  of  the  complaint,  .and  as  to 
the  supposed  cause  of  action  in  the  complaint  first  alleged,  that 
they  demur  thereto  because  it  appears  on  the  face  of  the  com- 
plaint that  the  said  first  division  of  said  complaint  does  not  state 
fiicts  sufficient  to  constitute  a  cause  of  action. 

SscONDLT. — ^As  to  the  depond  division  of  the  complaint,  and 
as  to  the  supposed  cause  of  action  in  the  complaint  secondly 
alleged,  that  they  demur  thereto  because  it  appears  on  the  &ce 
of  the  complaint  that  the  said  second  division  of  said  complaint 
does  not  state  &c^  sufficient  to  constitute  a  cause  of  action, 

Tklbdlt. — ^As  to  the  third  division  of  the  complaint,  and  as 
to  the  supposed  cause  of  action  in  the  complaint  thirdly  all^d, 
that  they  demur  thereto,  because  it  appears  on  the  &ce  of  the 
complaint  that  the  said  third  division  of  said  complaint  does  not 
state  &cts  sufficient  to  constitute  a  cause  of  action, 

FouBTHLT. — ^As  to  csch  and  all  of  the  alleged  causes  of  action 
stated  in  the  complaint,.that  they  demur  thereto  because  it  appears 
iipon  the  fycG  of  the  complaint  that  there  is  a  defect  of  pa^laesi 
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and  that  Isaac  Jaoobsohn,  and  others  interested  in  the  contracts 
stated  in  the  complaint,  and  Messrs.  Ullman  and  Strakosch  and 
Madame  De  La  Grange,  and  Signors  Murati,  Morelli  and 
Marini,  and  William  Niblo,  are  necessary  parties,  plaintiff  or 
defendant 

Fifthly. — ^As  to  each  and  all  of  the  alleged  causes  of  action 
stated  in  the  complaint,  that  they  demur  thereto  because  it  appears 
upon  the  &ce  of  the  complaint  that  several  causes  of  action  have 
been  improperly  united  therein." 

The  directory  part  of  the  order  appealed  finom,  reads  thus : 

"  It  is  ordered  and  adjudged  that  judgment  be  ent^ed  for  the 
defendants  upon  the  demurrer  to  the  fourth  cause  of  action  set 
forth  in  the  complaint,  with  leave  to  the  plaintiff  to  amend  the 
complaint  within  twenty  days,  without  costs,  tmless  the  plaintiff 
shall  elect  to  strike  out  the  said  iburth  cause  of  action  within 
twenty  days,  and  in  case  he  does  so  elect  and  give  notice  of  such 
election  to  the  attorney  for  the  defendants,  then  it  is  ordered  and 
adjudged  that  judgment  be  entered  for  the  plaintiff  upon  all  the 
demurrers  to  the  complaint,  with  leave  to  the  defendants  to  an- 
swer the  complaint  within  twenty  days  after  the  service  of  the 
notice  of  such  election,  without  costs." 

On  the  10th  of  May  1866,  the  plaintiff  served  notice  of  his 
election  to  strike  from  the  complaint,  the  4th  cause  of  action 
stated  therein. 

On  the  6th  of  June  1866,  the  defendants  served  notice  that 
they  appealed  from  the  order  of  the  26th  of  April,  1866. 

J9.  J9.  Fields  A  B.  Galbraiihj  for  the  Appellants,  made  and 
argued  the  following  points. 

I.  Where  a  complaint  contains  several  allied  causes  of  action, 
each  statement  of  a  cause  of  action  must  be  complete  in  it8el£ 

In  this  case,  each  claim  is  not  complete  in  itsel£ 

n.  The  first  claim  or  division  of  tiie  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

a.  The  contract  set  out  shows  an  agreement  by  the  defendants 
"as  a  committee  of  management,"  and  not  individually,  and 
there  is  no  allegation  that  they  made  the  contract  without  au- 
thority. 

Stcmian  v.  Ocmp,  4  Barb.  274;   Oalvin  v.  HoJbrook,  2  Corns. 
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129 ;  Downman  v.  WtOiams,! Q,B.  108;  Higgma r.  Hopkins^  18 
Iaw,  J.  118  Ex.;  Bussea r.  Beeoe,  2  Gar.  and  Eir.  669;  Babcoeh 
T.  BBemariy  1  Keraan,  200. 

b.  The  oontract  set  out  does  not  in  tenns  or  by  neoeBsaiy  im- 
plication point  out  who  is  to  make  the  payment  of  $2,000  per 
week,  nor  to  whom  the  payments  are  to  be  made,  and  there  is 
no  allegalion  to  explain  this  ambiguity. 

c.  The  contract  set  out  does  not  show  any  oon&deration  mov- 
ing to  the  defendants  for  the  making  of  it,  at  least  no  conBideia» 
tion  moving  from  the  pLuntif^  and  it  is  void  for  that  reason. 

It  does  not  appear  that  the  plaintiff  had  any  authority  to  act 
£ir  the  parties  interested  in  the  contract  or  to  transfisr  the  artists 
or  to  assign  the  contracts,  or  that  he  would  do  it  or  cause  it  to 
be  done.  The  obligation  to  transfer  the  artists  and  assign  the 
oantracts  is  a  joint  one  of  the  plaintiff  and  defendants. 

d  If  the  s^  contract  can  be  construed  to  mean  that  the  de- 
fendants were  to  pay  the  $2,000  per  week,  and  the  plaintiff  was 
to  transfer  the  artists  and  assign  tiie  contract,  the  tnmsfer  of  the 
arfcists  and  assignment  of  the  contracts  was  a  condition  precedent 
to  the  payment  of  the  weekly  sum  of  $2,000. 

OrarU  ▼.  Johnson^  1  Selden,  247. 

e.  The  performance  of  the  condition  precedent  is  not  suffi- 
ciently alleged.  The  allegation  does  not  follow  the  code  (s.  162.) 
The  code  requires  the  word  ^ '  dub/j ' '  and  that  word  should  be  used. 

Jacobs  y.  McDonald,  8  Mo.  R  665. 

The  averment  of  perfoimanoe  is  not  soffioient,  independently 
of  the  code. 

Thomas  v.  Van-Ness,  4  Wend.  558. 

/  It  is  not  allied  that  the  defendants  had  notice  of  the  per- 
formance by  the  plaintiff  of  the  condition  on  his  part 

g.  It  is  not  alleged  that  the  $2,000  became  due  in  respect  to 
Ihe  said  contract 

HL  The  second  claim  or.  division  of  the  complaint  does  not 
state  &cts  sufficient  to  constitute  a  cause  of  action. 

€L  It  does  not,  by  reference  or  otherwise,  incorporate  the  pre- 
ceding allegations  of  the  complaint,  or  in  anywise  allege  more 
than  is  therein  aQ^ed,  and  the  allegations,  in  that  division  of 
the  complaint,  show  no  duty  and  no  breach  on  the  part  of  the 
defendants. 

4 
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b.  If  the  instalment  became  due  before  the  conmiencement  of 
the  action,  it  should  have  been  included  in  the  first  claim  or 
division;  the  failure  to  pay  the  second  instalment  was  a  part 
of  the  plaintiff's  cause  of  action,  and  not  a  separate  cause  of 
action. 

lY.  The  third  claim  or  division  of  the  complaint  does  not 
state  fisu^ts  sufficient  to  constitute  a  cause  of  action. 

a.  The  agreement,  if  considered  as  part  of  that  claim,  and  if 
valid  and  binding,  is  an  agreement  to  give  nates  to  Jacobsohn  and 
not  to  the  plaintiff. 

b.  The  £Edlure  to  deliver  the  notes  would  not  give  a  cause  of 
action  for  the  amount  of  them,  but  only  a  cause  of  action  for  the 
damages  sustained  by  the  breach. 

c.  The  delivery  of  the  notes  was  at  least  conditional  on  the 
plaintiff  performing  his  condition  precedent^  and  it  is  not  alleged 
that  the  demand  of  the  notes  was  after  performance  of  said  con- 
dition precedent 

Y.  The  agreement  set  forth  is  too  vague  and  uncertain  to  be 
enforced. 

Chit  Con.  72. 

YL  The  agreement  set  forth  in  the  complaint  contemplated 
the  execution  by  the  parties  of  a  formal  instrument  defining 
their  rights  and  obligations  respectively.  The  defendants  in* 
curred  no  liability,  except  to  eoceeiUe  such  an  instrument^  and  the 
only  cause  of  action  is  upon  a  refusal  to  do  so.  No  request  or 
refosal  is  averred  and  therefore  no  cause  of  action  is  made  out 
This  objection  goes  to  all  the  causes  of  action  stated  in  the  com- 
plaint   9  J.  R  836. 

Yll.  Jacobsohn  and  his  associates,  Ullman  and  Strakosch, 
-Lagrange,  Murati,  MoreUi  and  Marini,  are  necessary  parties,  for 
without  tiieir  presence  a  complete  determination  of  the  contro- 
versy cannot  be  made.  In  no  other  way  can  the  defendants  be 
protected  firom  other  suits  by  these  persons  upon  the  same  daims 
as  are  set  up  in  this  complaint 

VULL  Not  only  are  other  persons  necessary  parties,  but  if 
they  were  brought  in,  the  complaint  would  contain  several  in* 
compatible  causes  of  action.  If  the  first  two  claims  concern  the 
plaintiff  alone,  the  third  concerns  him  and  Jacobsohn,  and  the 
fourth  concerns  Lagrange  and  the  other  artists. 
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Wm.  Ourtia  Noyes^  for  Besp't. 

L — The  first  divifiioii  of  the  complaint  states  &otB  safficient  to 
oonstLtate  a  cause  of  action:  1.  It  sets  forth  an  agreement  en- 
tered into  between  the  parties  to  the  suit  by  which  each  is  per* 
Bonally  bonnd,  as  for  himself,  and  not  for  others.  Tafi  y.  BrewB* 
kr^  9  J.  R  835 ;  Moss  y.  LivingsUm^  4  Comst  2d8.  That  agree* 
ment  is  a  yalid  and  binding  one,  upon  the  parties  to  the  same, 
they  having  personally  hound  themselves,  2,  It  alleges  the  fidthful 
pei^rmance  of  that  agreement  on  the  part  of  the  plaintiff,  which 
is  enongh  under  the  Code;  as  all  the  &cts  essential  to  a  com* 
plete  performance  are  embraced  in  the  general  ayerments,  by 
force  of  the  statute,  eyen  to  a  tender  of  written  assignments  and 
transfers^  if  that  be  necessary.  Code,  §  162.  Yan  Santyoord's 
Pr.,  2d  ed.,  2S6.  S.  It  alleges  a  breach  of  that  agreement  on 
the  pari  of  the  defendants  in  not  paying  the  sums  required  to 
be  paid,  and  the  demurrer  admits  both  the  performance  of  the 
conditions  by  the  plaintiff  and  the  breach  by  the  defendants. 
4.  It  makes  no  difference  in  this  case,  that  a  further  agree- 
ment was  to  be  executed,  as  an  action  lies  for  not  performing 
that  part  of  this  agreement,  and  this  action  embraces  that 
cause  of  complaint  Cowley  y.  WattSj  17  Jurist,  172.  S.  C, 
17  Law  &  Eq.  147. 

XL — ^The'  first  point  will  apply  equally  well  to  the  second, 
third,  fourth  and  fifi;h  grounds  of  the  demurrer,  and  to  the  third 
cause  of  action,  the  defendants  haying  agreed  to  giye  the  notes, 
were  bound  to  perform  their  agreement,  haying  positiyely  aa- 
somed  so  to  do  in  their  own  name. 

HL — ^There  is  no  defect  of  parties.  1.  It  was  not  necessary  for 
the  plaintiff  to  join  others  with  him  as  plaintiff,  as  he  is  the 
"trustee  of  an  express  trust,"  being  a  person  in  whose  name 
the  contract  ia  the  complaint  set  forth  is  made,  for  the  benefit 
of  others.  Code  of  Procedure,  §  118.  2.  It  woxdd  not  haye 
been  proper  to  join  other  parties  with  the  defendants ;  because, 

a.  It  does  not  appear,  on  the  complaint  that,  the  plaintiff  has 
any  cause  of  action  against  any  of  the  parties  named  in  fourth 
demurrer. 

&  It  does  not  appear  that,  the  parties  named  haye  any  rights 
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adverse  to  the  plamtif^  or  that  they  are  in  any  way  necessary 
parties. 

There  should  be  judgment  for  the  plaintiff  affirming  the  deci- 
siom  on  tfie  demurrer,  with  costs. 

By  THB  CouBT.  WoODRUFP,  J. — ^It  is  nnnecessary  to  enlai^ 
upon  the  proposition  that  indiyiduals  may,  if  they  think  proper, 
bind  themselyes  personally  to  the  performance  of  any  engage* 
ment^  although  they  are  in  truth  acting  on  the  behalf  or  for  the 
benefit  of  others — ^and  when,  t>n  the  &oe  of  an  instrument,  they  pro* 
fess,  in  terms,  to  bind  themselves,  and  neither,  in  terms  nor  by 
implication  bind  any  other  person,  or  if  in  form  they  bind  them* 
selves,  then,  whether  any  other  is  or  is  not  also  bound,  they  axe 
liable.  In  this  complaint  and  in  the  agreement  set  forth,  the 
defendants  are  described  as  a  Committee  of  Management  of  llie 
Italian  Opera.  But  the  language  of  the  agreement  is,  they 
^'  bind  themselves."  What  the  office  or  duly  of  a  committee  of 
management  may  be  we  cannot  say — ^it  is  here,  at  most,  a  descriptio 
pemmarum.  It  does  not  import  any  authority  to  contract  for 
any  other  person,  or  persons,  or  corporation — it  does  not  imply 
that  any  otiier  persons  will  be  bound  by  their  acts  but  themselves, 
nor  does  it  puiport  to  bind  any  other  person,  or  persons,  or  oor* 
poration  to  do  or  perform  anything. 

I  cannot  hesitate  in  saying  that,  if  the  agreement  set  forth  was 
binding  upon  the  defendants  in  any  sense,  it  was  a  cdhtract  bind^ 
ing  them  personally  to  its  performance. 

In  considering  whether  the  agreement,  in  question,  sufficiently 
indicates  by  whom  and  to  whom  the  payments  are  to  be  made, 
it  is  proper  to  observe  that  by  the  rule  which  requires  certainty 
in  a  oontract^  oourts  are  not  called  upon  to  exercise  great  inge- 
nuity, and  become  astute  to  find  or  suggest  a  doubt  of  its  mean* 
ing.  If,  when  read  in  connection  with  the  whole  subject  matter 
to  which  it  relates,  and  according  to  the  ordinary  and  natural 
acceptation  of  the  terms  employed,  the  intention  is  clear,  that  in* 
tention  is  to  prevail ;  and  this  is  true,  even  where  the  language 
is  ambiguous,  if  the  iatention  be  obvious. 

Again,  in  an  agreement,  between  two,  stipulating  for  the  pay« 
ment  of  money,  if  it  plainly  appears  which  of  the  two  is  to  pay, 
it  follows  not  merely  as  the  natural,  but  as  the  sound  legal  oon- 
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0traetion  of  the  instrtiment;  that  the  other  is  to  leoeive  the  pay- 
ment, unless  the  agreement  itaelf  provides  that  the  payment 
shall  be  made  to  some  other  person;  e.^.,  if  in  a  contract,  between 
A.  and  B.,  it  is  agreed,  that  A«  shall  pay  one  thousand  doUars^ 
and  that  B.  shall  deliver  one  thonsand  bnshels  of  wheat,  no  one 
would  hesitate  to  say,  and  no  ooxui  would  hesitate  to  adjudge, 
Aat  it  was  the  mani&st  intention,  that  A.  should  pay  the  moDey 
to  B*,  and  that  B.  should  deUver  the  wheat  to  A. 

Does  this  contract  show  by  whom  the  respective  inBtalmentfl  of 
|2,000  a  week  are  to  be  paid?    It  does,  as  I  think,  veiy  plainly. 

When  first  named,  the  language  is,  "that  the  following  sums 
are  to  be  paid  at  the  rate  of  $2,000  per  week,"  &c.  But  when  we 
look  a  litHefiirther,  in  the  agreement^  we  find  that  SiJurAet  sum 
18  to  be  paid  by  the  parties  o£  the  second  parL  How  are  they  to 
pay  9k/urther  sum  unless  they  also  are  to  pay  the  first? 

Not  only  this,  but^  in  the  succeeding  clause,  we  find  that^  in  ot>n- 
sidaration  of  these  stipulations,  the  artists  are  to  be  transferred^ 
and  oertain  contracts  assigned  to  the  parties  of  the  second  part; 
that  is,  according  to  the  obvious  meaning,  the  parties  of  the 
second  part  are  to  receive  the  transfers  and  assignments,  inconai* 
deration  of  the  stipulation  for  the  payments,  and  these  are  of 
course  to  be  made  by  them,  else  the  stipulation  for  the  pay* 
ments  cotdd  constitute  no  consideration  for  what  they  are  to 
reorive.  Words  might  be  mtdtiplied  upon  this  point,  but  it 
seems  to  me  that  no  intelligent  and  unbiassed  mind  can  read  the 
agreement  without  declaring,  witiiout  hesitation  that^  the  inten- 
tion is  plain  that,  the  parties  of  the  second  part  (the  defendants) 
are  to  pay  the  $2,000  per  week,  as  they,  in  express  tenns,.  agree 
that  they  will  the^^HAer  sum  also  mentioned. 

Nor  does  it  appear  to  me  less  certain  to  whom  the  payments 
are  to  be  made.  I  have  already  said  that  if  it  be  clearly  ascer- 
tained iyi^AicA,  ofthe  parties,  the  payment  is  to  be  made,  itfoUows 
that  the  payment  is  to  be  made  to  the  other,  unless  the  agree- 
ment points  out  some  other  person,  who  is  to  receive  the  payment 

In  addition  to  this,  the  covenant,  made  in  consideration  of  the 
agreement  to  pay,  binds  the  party  of  the  first  part^  (the  plaintiff), 
to  a  transfer  and  assignment  of  the  contract  to  the  parties  ofthe 
second  part  It  is  the  reasonable  and  natural  inference  that  the 
payments,  in  consideration  of  which  he  enters  into  that  engage- 
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ment,  are  to  be  made  to  him.  And  it  does  not  appear,  either  in 
terms,  nor  by  any  obvious  implication,  that  the  payments  in 
question  are  to  be  made  to  any  other  person^  Wbile  on  the 
other  hand,  when  a  payment,  to  a  third  person,  was  contemplated, 
totally  different  language  was  used;  thus  "  the  balance  of  the  rent 
agreed  to  be  paid  to  Mr.  Niblo,  say  $2,250,  is  to  be  assumed  by 
thenu" 

It  was  suggested,  on  the  argument  of  the  appeal,  that  because 
in  making  up  the  aggregate,  which  was  to  be  paid  by  the  instal- 
ments stipulated,  the  sums  are  spoken  of  as  adyances  made  by 
the  parties  of  the  first  part, — ^which  should  be  taken  to  mean  not 
only  the  plaintiff  but  those  on  whose  behalf  he  acted, — ^that  there- 
fore it  is  to  be  implied  that  the  payments  were  to  be  made  to  the 
particular  persons  who  made  the  advances — and  as  to  the  back 
rent,  that  it  should  be  paid  to  Niblo,  &c 

In  the  first  place,  this  construction  is  not  at  all  necessary  to 
make  the  agreement  intelligible,  nor  the  necessary  import  of  the 
language.  If  the  plaintiff,  acting  as  trustee  for  the  other  per- 
sons, bound  himself  to  the  performance  of  acts,  affecting  the 
interest  of  those  for  whom  he  was  trustee,  and  especially  i^  for 
the  performance  of  his  agreement,  he  would  find  it  necessary  to 
have  their  co-operation,  it  was  natural  that  he  should  require, 
that  the  means  should  be  placed  in  his  hands,  which  would  not 
only  enable  him  to  protect  their  interest,  but  which  he  could 
control,  so  £ax  at  least,  that  he  might  make  it  available,  in  pro- 
curing their  co-operation — ^making  himself  personally  liable,  he 
might  naturally  prcrvide,  that  he  should  control  the  consideration, 
so  far,  that  if  his  performance  faUed  for  the  want  of  such  co- 
operation, he  would  not  both  lose  the  consideration  and  remain 
liable  on  his  agreement 

But  what  seems  to  me  decisive  upon  this  question  is,  that 
the  sums  agreed  to  be  p^id  were  instalments  of  one  aggregate 
sum ;  if  the  money  was  to  be  paid  to  several,  and  the  amoxmts 
each  was  to  receive  were  different,  they  would  have  been  speci- 
fied. This  paying  by  instalments  cannot  be  reconciled  with  the 
constructien  contended  for.  There  ia  no  one  of  the  three  items 
making  up  the  $16,760,  to  which  the  first,  or  the  second,  or  any 
other  of  the  instalments  was  applicable.  To  say  that  these 
instalm^its  were  not  to  be  paid  to  the  plaintiff  is  to  place  the 
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defendants  in  a  sitoation,  in  which  they  oonld  not  pay  if  they 
would,  and  so  to  make  the  agreement  void.  A  oonstraction  tend- 
ing  to  this  should  not  be  adopted,  if  any  other  constmction  is 
rational,  and  tends  to  aooomplish  the  intention  of  the  partiea 
Besides,  it  seems  to  me  qnite  obyious,  that  the  description  of  the 
items,  making  up  the  aggr^ate  of  $16,760,  was  used  as  matter  of 
mere  description,  and  not,  at  all,  as  a  designation  of  persons  to 
whom  the  defendants  were  to  make  the  pajTments. 

Many  of  these  suggestions,  if  not  all,  apply  to  the  stipulation 
that  ^^  dk  fuTth/er  sum"  of  $6,000,  as  an  indemnity  to  Isaac  Jacob- 
sohn,  is  to  be  paid  in  two  notes,  of  equal  amounts,  at  six  and 
eight  months,  by  the  parties  of  the  second  part  The  nature 
and  object  of  the  indemnity,  mentioned  as  the  purpose  which 
these  notes  were  to  senre,  is  not  stated,. and  what  damages  have 
been  sustained,  by  the  non-ddivery  of  the  notes,  does  not  perhaps 
appear;  but  it  seems  to  me  &r  from  doubtful  that  the  parties 
intended  Uiat  the  notes  should  be  given  to  the  plaintiffi  The 
language  does  not  import  that  Jacobsohn  should  reoeive  them; 
his  indemnity  might  never  require  that  he  should  even  have  the 
benefit  of  tiiem.  The  same  reasons,  that  made  it  proper  that  the 
plaintifrsliouldreceive  the  other  pajrments,  would  also  suggest  that 
he  should  receive  the  notes.  He  gave  the  consideration,  i.e.  he 
bound  himself  that  the  consideration  shotdd  come  to  the  de&nd* 
ants,  and  the  words  used  do  not  indicate  that  their  performance 
was  not  to  be  to  him  directly. 

It  is  no  unnatural  reading  of  this  part  of  the  agreement  that 
the  plaintiflf  was  made  the  recipient  or  depositary  of  the  two 
notes,  the  purpose  and  object  of  which  notes  was  explained  to 
be  Jacobsohn's  indemnity ;  and  it  may  be  said  that  the  plaintiff 
was  to  see  to  the  application  of  the  notes,  or  the  proceeds  thereof, 
to  that  object  The  reference  to  Jacobsohn  seems  not  for  the 
purpose  of  designating  to  whom  the  notes  should  be  given,  but 
the  reason  why  they  were  given,  and  perhaps  the  purpose  to 
which  the  plaintiff  as  trustee,  should  apply  them.  The  whole 
scope,  and  to  my  mind,  the  obvious  meaning  of  the  agreement, 
indicates  that  the  plaintiff  (whether  with  or  without  authority) 
assumed  to  act  on  tiie  behalf  of  Jacobsohn  and  others  not  nam^ 
and  to  bind  hiinaelf  peraonaUy  to  aocompliah  certain  resulte 
to  the  defendants,  in  consideration  of  their  agreement 
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to  pay  to  him,  for  the  beniofit  of  those  for  whom  he  acted,  the 
money  and  notes  stipulated  for.  That  he  acted,  in  this,  as  the 
trustee  for  those  who  were  benefidallj  interested  in  the  matters 
to  which  the  agreement  relates. 

In  this  aspect  of  the  agreement  the  plaintiff  answers  perfectly 
the  definition  of  a  trusts  of  an  eapress  trust  in  section  118  of  the 
code  of  procedure,  viz :  ''a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another."  And  this  seems 
to  me  to  define  his  position  in  reference  to  all  the  payments 
stipulated  for  in  tUs  agreement,  and  to  dispose  of  the  objection 
that,  other  parties  (for  whose  benefit  the  agreement  was  made) 
should  have  been  joined  in  the  action,  either  as  plaintiflh  or 
defendants. 

Surely  if  the  agreement  in  relation  to  the  notes,  instead  of 
reading,  "as  an  indemnity  to  Isaac  Jaeobsohn,'.'  had  rend,  "for 
the  benefit  of  Isaac  Jaeobsohn,"  the  case  would  not  be  less  strong 
for  the  defendants,  and  yet  that  would  be  in  the  yery  terms  of 
the  section  of  the  code  referred  to ;  and  in  such  case,  the  code 
provides  thatthetrusteemay  sueinhis  own  name,  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted. 

It  is  suggested  that,  apayment  or  delivery  of  the  notes  directly 
to  Jaeobsohn  would  satisfy  the  agreement,  and  that  the  complaint 
does  not  aver  that  such  payment  has  not  been  made.  This  pro- 
ceeds upon  the  assumption  that  on  an  agreement  to  pay  to  one 
for  the  benefit  of  another,  payment  directly  to  such  other  is  a 
performance  of  the  agreement  and  tUs  is  not,  in  my  apprehen- 
sion, true.  At  lawii  is  no  performance  at  all ;  in  equity  such  an 
agreement  may  be  enforced  by  the  person  beneficially  interested, 
but  he  could  not  sue  upon  the  agreement,  at  law,tmle8s  he  showed 
that,  the  relations  between  him  and  the  party  in  whose  name  the 
contract  was  made  were  such  that,  it  was,  in  law,  an  agreement 
with  himself  Thisktter  clasa  of  cases  are  numerous,  (see  ITnum 
Ind.  B.  Co.  V.  Ibmiinaon,  1  E.  D.  Smith,  864),  but  it  is  unne- 
cessary to  dwell  upon  them,  because  there  are  also  many  cases 
in  which,  although  it  be  true  that  he,  for  whose  benefit  the  con- 
tract is  made,  may  sue  at  law  upon  it,  so  also  may  he,  in  whose 
name  it  is  made. 

And  where  in.fect  a  contract  is  made  with  a  trustee,  as  such, 
he  could  always  sue  thereon  in  his  own  name. 
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Besides  if  the  suggestion  that  a  deliyeij  of  the  notes  mi^t 
he  made  to  Jaoobeohn  be  conceded,  it  amounts  only  to  this,  that 
the  defendants  may  defend  the  action  by  showing  that  the  notes 
have  been  so  deUvered ;  it  is  matter  to  be  set  up  affirmatively  by 
the  defendant,  which  the  plaintiff  is  not  bound  to  anticipate  and 
deny. 

In  regard  to  the  alleged  want  of  consideration,  moving  to  the 
defendants,  arising  £rom  the  &ilure  of  the  plaintiff  to  show  any 
authority  to  contract;  Much  that  has  alr^y  been  suggested 
bears  upon  this  ground  of  demurrer  and  tends  to  show  that  it  is 
withont  just  foundation.  It  must  suffice  to  add  that,  on  the  face 
of  the  agreement,  the  plaintiff  bound  himself  that  certain  artists 
should  be  transferred  and  certaui  contracts  assigned.  This  agree- 
ment is  alone  consideration  enough  to  support  the  counter-agree- 
ment  by  the  defendants,  uidess  the  agreement  on  his  part  was 
illegal  or  impossible  of  performance.  Here  is  no  pretence  that 
the  things  which  the  plaintiff  agreed  shoxdd  be  done  were  iUegaL 
An  agreement  cannot  be  said  to  be  impossible  because  for  its 
performance  the  concurrence  of  a  person  or  persons  not  parties 
to  the  agreement  is  necessary.  In  such  case,  the  agreement 
imports  that  the  party  binding  himself  wiU  cause  it  to  be  done ; 
it  assumes  the  employment  only  of  legal  and  proper  means  for 
its  performance ;  that  those  means  will  be  used  by  the  agreeing 
paity,  and  he  guarantees  that  those  means  shall  be  effectual ;  if 
not,  he  is  liable  for  a  breach  of  the  agreement. 

A.  may  covenant  that  certain  land  shall  be  conveyed  to  B. 
on  a  day  specified,  B.  paying  to  A.  a  sum  of  money.  Such  an 
agreement  is  neither  illegal  nor,  in  judgment  of  law,  impossible, 
because  at  the  making  of  the  covenant  the  land  is  owned  by  C. 
The  construction  of  such  an  agreement  is  that,  for  the  considera- 
tion agreed  to  be  paid,  A.  will  cause  the  land  to  be  conveyed  to 
B.,  and  A.  takes  the  hazard  of  being  able  to  accomplish  that 
result. 

So  herCi  the  plaintiff  agreed  that  the  artists  should  be  trans^ 
ferred  and  the  contracts  assigned.  He  undertook  to  cause  it  to 
be  done,  and  the  &ct,  that  the  assent  or  concurrence  of  the  artists 
or  of  those  who  held  the  contracts,  must  be  procured  to  enable 
him  to  perform,  did  not  make  the  obligation  to  perform  any  less 
his  obligatioxL    He  took  the  hazard  of  accomplishing  all  that  was 
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requisite  to  the  complete  performance  of  what,  by  the  terms  of 
the  agreement,  was  due  to  the  parties  of  the  second  part^ 
the  defendants. 

The  views  last  suggested  have  an  important  bearing  upon  the 
objection  that,  performance  of  all  that  was  due  to  the  defendants 
was  a  condition  precedent  to  their  obligation  to  pay,  and.  that 
such  performance  is  not  sufficiently  alleged. 

The  defect  in  the  allegation  is  claimed  to  be  this,  that,  it 
appears  that  the  transfer  of  the  artists  and  the  assignment  of  the 
contracts  necessarily  required  that  persons  other  than  the  plain- 
as  should  perform,  and  that  the  plaintiff  was  bound  to  state  in 
detail  what  they  did,  because  the  Code,  §  162,  only  warrants  a 
general  statement  of  the  performance  of  conditions  precedent 
which  are  to  be  performed  by  the  plaintiff  himself 

The  language  is  that  ^'  in  pleading  the  performance  of  condi- 
tions precedent  in  a  contract,  it  shall  not  be  necessary  to  state 
the  &cts  showing  such  performance ;  but  it  may  be  stated  gene- 
rally that  the  party  duly  performed  all  the  conditions  on  his 
part" 

It  seems  to  me  the  most  reasonable  construction  of  this  section 
to  say  that,  "  party  "  here  means  the  person  or  persons  by  whom 
the  conditions  were  to  be  performed — certainly  it  does  not  neces- 
sarily mean  the  plaintiff  in  the  suit;  if  it  did  then  the  assignee 
of  a  claim  founded  on  such  a  contract,  could  not  avail  himself  of 
the  benefit  of  the  section  where  the  conditions  had  been  per- 
formed by  the  person  with  whom  the  contract  was  made.  Nor 
must  it  necessarily  and  invariably  be  the  person  who  is  the 
party  to  the  contract,  for  it  may  often  be  true  that  the  interest  in 
a  contract  being  assigned  to  another,  he  performs  all  the  condi- 
tions and  is  entitled  to  the  payments.  We  are  instructed  by  the 
Legislature  to  construe  the  allegations  in  a  pleading  liberally 
with  a  view  to  substantial  justice  between  the  parties,  (Code,  § 
169).  And  again  it  is  enacted  (§  467)  that  the  rule,  that  statutes 
in  derogation  of  the  common  law,  are  to  be  strictly  construed, 
has  no  application  to  the  code. 

Unless,  then,  we  are  critical,  to  a  degree  which  would  exclude 
the  operation  of  this  section  162,  from  large  classes  of  cases 
which  are  in  all  respects  within  its  spirit  and  general  intent,  and 
unless  w^  must  adhere  to  a  purely  strict  and  technical  interpre- 
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istion  of  its  words  when  no  beneficial  pxupofie  renders  it  neces- 
sary— unless  indeed,  we  tindertake  to  give  to  the  word,  "  party  " 
a  meaning  which  it  does  not  necessarily  require,  in  order  to 
restrict  the  application  of  the  section  to  as  few  cases  as  possible, 
and  leave  the  inconvenience  the  section  was  designed  to  remedy 
to  exist  in  as  many  cases  as  possible,  we  must  say  that  the 
section  means  that,  it  may  be  stated  generally  that  the  person  or 
persons  by  whom  the  conditions  were  to  be  performed,  have 
duly  performed,  &c. 

This  construction  of  the  section  is  not,  however,  necessary  to 
the  maintenance  of  the  averment  in  question.  Here  the  aver- 
ment is  made  by  one  who  is  both  a  party  to  the  suit  and  a  party 
to  the  contract ;  he  agreed  that  the  artists  should  be  transferred 
and  the  contracts  assigned ;  if  any  concurrent  action  of  others 
was  requisite  to  the  performance  of  his  engagement,  he  was  to 
procure  that  concurrence.  He  made  the  agreement  that  it 
should  be  done.  When,  therefore,  he  avers  that  he  has  folly 
and  fijithfiilly  performed  all  and  singular  the  covenants,  &c.,  on 
his  part^  he  does  aVer  that  every  thing  was  done  which  he  was 
bound  to  do  or  to  cause  to  be  done ;  and  he  only  strengthens 
Ihis  covenant  when  he  adds  that  those  on  whose  behalf  he 
acted,  have  also  performed.  In  no  aspect  can  the  addition  of 
this  statement  impair  the  effect  of  his  averment^  though  I  think 
it  was  not  necessary. 

The  claim  that,  under  the  agreement  set  forth  in  the  complaint 
the  defendants  assumed  no  obligation  except  to  execute  another . 
more  formal  instrument,  and  that  there  being  no  averment  of  a 
request  and  refusal  no  breach  is  alleged,  admits  of  a  twofold 
answer. 

It  is  not  apparent  firom  the  tenor  of  the  stipulation,  that  it 
contemplated  anything  more  than  such  further  assurance  as 
might  be  found  necessary — not  to  define  and  settle  the  riffhts  of  the 
parties  under  the  agreement  then  reduced  to  writing — ^but  to 
effect  the  full  accomplishment  of  ''  Hie  purpose  and  intent  of  the 
djeci  of  the  agreement" — ^L  e^  the  ultimate  motive  which  led  to 
tiie  making  of  the  agreement. 

But  another  answer  seems  quite  sufficient.  So  far  as  appears 
fay  the  contract  before  us,  all  the  rights  and  obligations  of  the 
parties  were  defined  and  settled  by  what  was  then  writteut    In 
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order  to  the  binding  character  of  the  obligations  of  the  parties, 
no  further  writing  was  necessary,  and  the  court  will  never  say 
that  a  parly  shall  not  recover  upon  a  valid  binding  contract, 
merely  because  the  parties,  at  the  time  it  was  written,  contem- 
plated making  another  agreement  of  the  same  purport ;  the  mak- 
ing of  the  latter  in  such  case  would  be  a  work  of  supererogation, 
wholly  immaterial  and  superfluous  as  to  either  of  thenL 

And  once  more,  if  any  act  of  this  sort  was  necessary  to  entitle 
the  plaintiff  to  claim  performance  by  the  defendants,  i.  e.  if  in 
any  just  sense  his  execution  of  such  further  agreement  was  a 
condition  precedent  to  his  right  to  demand  the  payment,  then 
his  averment  of  the  performance  of  aU  the  conditions,  covers  this 
condition  with  the  others. 

The  objection  that  those  parts  of  the  complaint  which  are 
0  denominated  further  causes  of  action,  are  incomplete  in  them- 
selves and,  read  separately,  show  no  cause  of  action,  was  not 
strenuously  insisted  upon,  on  the  argument  of  the  appeal.  The 
points  submitted  treat  them  like  separate  counts  in  a  declaration 
under  our  former  system  of  pleading.  They  are  more  properly 
to  be  regarded  as  separate  breaches  of  the  one  agreement  set 
forth  in  the  complaint  In  that  respect  they  are  like  the  com- 
mon practice  of  alleging  several  breaches  in  a  single  count  in  the 
former  action  of  covenant  broken. 

The  pleader  here,  has  chosen  to  call  each  a  farther  cause  of 
action ;  in  one  sense  they  are.  They  are  substantive  grounds  of 
recovery  upon  the  agreement  which  is  set  forth,  and  to  which 
each  in  terms  refers.  It  was,  perhaps,  imnecessary  to  call  them 
separate  causes  of  action:  but  at  most,  that  was  an  inamaterial 
designation  of  what  are  very  plainly  nothing  more  than  alleged 
several  breaches  of  the  one  agreement  referred  to.  To  require 
the  pleader  to  repeat  the  averments,  setting  forth  the  making  of 
the  agreement,  and  its  performance  on  the  part  of  the  plaintiff^ 
before  each  statement  of  a  breach,  would  not  only  be  requiring 
what  was  wholly  unnecessary  before  the  code,  but  would  be 
requiring  a  useless  repetition,  which  the  code  in  terms  forbids. 
§142. 

What  has  already  been  said  in  rdation  to  the  right  of  the 
plaintiff  to  sue  in  his  own  name,  (under  §  113,)  without  joining 
those  for  whose  benefit  the  contract  is  made,  and  his  right  to 
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require  that  the  payments  be  made  to  himaelf,  diBpoees  of  the 
objection  that,  there  is  a  defect  of  parties,  as  well  as  the  suggea* 
tion  that,  causes  of  action  are  improperly  joined. 
The  ordeir  appealed  &om  shonld  be  afi&rmed  with  costs. 

DuKB,  J.,  dissented. 


Aabon  Van  Valkknbubgh  v.  The  Astob  Mutual 

Insubance  Cohpany. 

Tbe  imnnmcQ,  in  this  case,  was  upon  goods  '*from  New  York  bystoamer  or  steemera. 
to  Chagresy  at  and  from  thence  by  the  usual  oonveyanoes  acroaa  the  Isthmiu  to 
Panama,  and  at  and  from  thenoe  by  steamer  or  steamers  to  San  Francisco." 

Bdd  by  BoswoBTHf  J. — ^That  the  policy  covered  three  distinct  voyages  by  different 
oonTeyaooes,  and  that  the  implied  warranty  of  seaworthiness  attached  at  the 
oommenoement  of  each. 

Hdi  eonira  by  HoFncAX,  J. — That  although  tbe  conveyances  were  different,  the 
voyage  was  entire,  and  that  the  implied  warranty  attached  only  at  the  conmience- 
ment  of  tbe  voyage  from  New  York. 

It  was  found*  by  the  Judge,  who  tried  the  cause  without  a  jury,  that  the  goods 
iasored  were  damaged  by  being  saturated  with  water  during  their  transportation 
in  a  flat  boat  on  tbe  Ohagres  river,  that  the  water  entered  and  came  into  tbe 
boat  by  reason  of  its  leaking  when  the  goods  were  put  on  board,  and  that  such 
damage  was  not,  nor  was  any  part  of  it,  caused  by  rain  or  spray. 
'  Bdd  by  tbe  Court — That  it  was  a  necessary  conclusion  from  tiie  facts  thus  found, 
that  the  goods  were  not  4amaged  by  the  perils  insured  against,  and  ooosequently 
the  defendants  were  not  answerable  for  the  loss. 

Jgdgment  for  the  defendants  affirmed  with  costs. 
(Be&ire  Boswobth  and  HovFKAJf,  J.J.) 
Heard  Pebruaiy  12,  decided  April  11,  1867. 

This  is  an  d^peal  by  the  plaintiff  from  a  judgment,  at 
Special  T^rm,  in  &,yor  of  the  defendants. 

The  action  was  on  a  policy  of  insurance  upon  goods,  at  and 
fiom  New  York  by  steamer  or  steamers  to  Chagres,  at  and  thence 
by  the  usual  conyeyanoes  across  the  Isthmus,  at  and  thence  by 
steamer  or  steamers  to  San  Francisco.  The  goods,  upon  their 
anival  at  Sen  Francisco,  were  foimd  to  be  greatly  damaged  by 
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water,  and  it  was  for  the  recoyery  of  this  loss,  as  occasioned  by 
the  perils  of  the  sea,  that  the  action  was  brought 

It  was  tried,  by  the  consent  of  the  parties,  before  Mr.  Justice 
BoswoRTH,  without  a  jury,  in  May,  1854.  The  following  are 
the  propositions  of  &ct,  found  by  the  Judge  upon  the  pleadings 
and  evidence,  and  his  conclusions  of  law  thereupon : 

I.  That  the  said  plaintiff  was  insured  by  the  defendants,  upon 
the  goods  alleged  to  have  been  damaged,  under  the  policy  of 
insurance  hereinbefore  set  forth. 

n.  That  said  goods  were  carried  by  steamer  to  Chagres,  at  and 
thence  by  the  usual  conyeyances  across  the  Isthmus,  and  at  and 
thence  by  steamer  to  San  Francisco.  Said  goods,  before  being 
put  on  board  of  the  steamer  in  which  they  left  New  York, 
having  been  delivered  in  New  York,  by  the  plaintiff  to  the 
express  companies  of  Adams  and  Company  or  Gregory  and  Com- 
pany,  under  the  receipts  hereinbefore  set  forth,  and  under  an 
agreement  for  the  transportation  thereof,  as  therein  contained 
and  thereby  expressed;  that  the  said  express  companies  received 
firom  and  were  paid  by  the  said  plaintiflf  the  whole  freight  upon 
the  said  packages  respectively,  from  New  York  to  San  Francisco, 
and  made  their  own  agreements  with  the  said  steamship  company, 
for  the  transportation  thereof  to  San  Francisco. 

ni.  Tl^at  the  conveyances  by  which  these  goods  were  carried 
across  the  Isthmus  were  flat  boats,  owned  by  the  river  boatmen; 
and  that  the  express  companies  did  not  own  them,  nor  any  of 
the  steamers  used  in  the  transportation  of  the  goods,  but  that 
they  were  the  usual  boats  and  the  usual  means  of  conveyance 
employed  in  transporting  goods  up  the  said  river,  which  had 
been  shipped  at  New  York,  on  boaid  of  the  steamers  of  the  said 
steamship  company,  to  be  carried  thence  by  the  aforesaid  route 
to  San  fVancisco,  Califomia. 

lY.  That  the  defendants  knew,  at  the  tinA  of  making  the 
several  endorsements  on  the  policy,  that  the  goods  referred  to  m 
these  endorsements  were  to  be  sent  (by  the  plaintiff)  by  the 
express  companies  by  whom  they  were  sent.  That  the  receipts 
given  by  the  express  companies  were  the  usual  receipts  given 
by  them,  and  in  the  form  usually  given  by  them  to  all  persons 
who  sent  goods  by  ihem^    That  the  plaintiff  did  not  coinmuni- 
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cate  to  the  defendants  anything  as  to  the  character  of  the  agree- 
ment he  had  made  with  the  express  companies,  or  that  he  had 
made  any  special  agreement  with  them ;  and  that  the  defend- 
ants had  no  knowledge,  nntil  after  the  loss  happened,  (except  so 
fiir  as  such  usage  amounted  to  knowledge,)  what  agreement  was 
made  between  the  plaintiff  and  said  express  companies.  But 
that  there  was  no  intended  fraud  on  the  part  of  the  plaintiff,  nor 
any  intentional  concealment  or  suppression  of  such  knowledge 
from  the  said  defendants. 

Y.  That  the  said  goods  suffered  loss  while  being  carried  in  a 
flat  boat,  up  the  Chagres  river,  by  being  saturated  with  water 
while  being  transported  in  said  flat  boat 

That  such  water  entered  and  came  within  said  flat  boat,  by 
reason  of  the  leaking  thereof  during  such  transportation  of  the 
said  goods.  That  the  aforesaid  damage  to  the  said  goods  was 
not  caused,  nor  was  any  part  thereof  caused,  by  rain  or  spray. 

VL  That  the  said  loss  to  the  goods  amounted  to  twelve  hun- 
dred and  thirty-seven  dollars  and  twelve  cents ;  that  proof  of 
such  loss  was  duly  made  on  the  19th  day  of  March,  A.  D.  1852 ; 
and  that  if  said  loss  is  payable,  interest  is  also  payable  upon  the 
same,  from  the  19th  day  of  Apnl,  A.  D.  1852. 

And  the  sdd  Justice  thereupon  decided,  that  his  conclusioDS 
of  law  upon  the  &cts  so  found  were,  that  the  defendants  were 
not  discharged  from  their  contract,  by  reason  of  the  terms  of 
the  agreements  made  between  the  plaintiff  and  the  said  express 
companies  hereinbefore  set  forth. 

There  being  no  evidence  whatever  of  the  occurrence  of  any 
violent  storm,  or  of  any  extraordinary  peril,  or  of  the  encounter- 
ing of  any  perils  which  could  have  caused  the  leaking  of  the 
flat  boats  on  which  the  goods  were  damaged,  the  presumption 
la,  that  such  flat  boats  were  unseaworthy  at  the  time  the  said 
goods  were  put  on  board  of  them. 

That  the  loss  sustained  by  the  plaintiff  resulted  from  the 
unseaworthiness  of  the  flat  boats  in  which  the  goods  were  trans- 
ported on  the  Chagres  river,  and  not  from  any  of  the  perils 
insured  against 

That  the  defendants  are  entitled  to  a  judgment  against  the 
plaintiff  £>r  fheir  costs  of  this  action. 
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To  this  finding  and  decision^  exceptions  on  the  part  of  the 
plaintiff  weie  duly  filed.  The  receipts,  given  by  the  express 
company,  are  omitted,  as  not  bearing  on  the  questions  decided^ 
on  tlie  appeal. 

F.  B.  Outtirig  for  the  plaintiff — On  the  pointy  that  there  was 
no  warranty,  express  or  implied,  of  the  seaworthiness  of  the 
flat  boats  on  the  Ohagres  river,  cited  24  Eng.  L.  k  Eq.  B.  16; 
S3  id.  826;  84  id.  266,  278 ;  4  House  of  Lords'  Cases,  858;  16 
Queen's  B.  B.  161 ;  and  other  cases.  And  to  show  that  the 
defendants  were  responsible  for  the  loss,  even  if  occasioned  by 
the  condition  of  the  flat  boat  or  the  misconduct  of  those  who 
had  charge  of  her,  he  cited  6  Mees.  &  Welsh.  416;  8  id.  896;  14 
id.  476 ;  20  Ohio,  199,  and  other  cases. 

W.  C.  Noyea  for  the  defendant — ^To  show  that,  if  the  goods 
were  not  injured  by  the  perils  of  the  sea,  but  by  the  leaki- 
ness  and  unseaworthiness  of  the  flat  boat  on  the  Chagres,  the 
defendants  were  not  liable,  cited  2d  Amould  on  Ins.  757,  774; 
8  Kent's  Comm.  800;  1  Phillips  on  Ins.  (2d  Ed.)  676-678, 
686-688. 

April  11th,  the  Judges  delivered  their  opinion,  seriatim. 

> 
BoswoRTH,  J. — The  Judge   before  whom   this  action  was 

tried,  found  as  &cts  that,  the  goods  insured  were  damaged  while 
being  carried  in  a  flat  boat  up  the  Chagres  river,  by  being  satu- 
rated with  water  while  being  transported  in  said  flat  boat 

That  such  water  entered  and  came  within  said  flat  boat,  by 
reason  of  the  leaking  thereof  during  such  transportation  of  the 
goods.  That  such  damage  was  not,  nor  was  any  part  of  it^ 
caused  by  rain  or  spray. 

The  conclusion  of  the  Judge,  on  these  fitcts,  in  the  absence  of 
all  evidence  of  any  violent  storm,  or  of  any  extraordinary  peril, 
or  of  the  encountering  of  any  perils  whidi  could  have  caused 
the  leaking  of  the  flat  boats  on  which  the  goods  were  damaged, 
was,  that  such  flat  boats  were  unseaworthy  at  the  time  the  said 
goods  were  put  on  board  of  them.  The  latter  conclusion  is 
stated  as  a  conclusion  of  law. 

Whether  the  implied  warranty  of  seaworthiness,  with  the 
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lURial  consequences,  attached  to  these  boats,  under  the  policy  in 
question,  is,  perhaps,  a  debatable  question. 

But  whether  it  did  or  not,  I  think,  the  conclusion  stated;  that 
ihej  were  actuallj  unseaworthy,  was  one  which  followed,  as  a  just 
iQgal  inference,  fiom  the  special  fiicts  on  which  it  was  based. 

JmotiZd  states  the  rule  thus:  '^  Where  a  ship  becomes  so  leaky 
oar  disabled  as  to  be  unable,  to  proceed  on  her  voyage,  soon  after 
sailing  on  it,  and  this  cannot  be  ascribed  to  any  violent  storm, 
or  extraordinary  peril  of  the  seas,  the  fair  and  natural  presump- 
tion is,  that  it  arose  from  causes  existing  before  her  setting  out 
on  her  voyage,  and  consequently  that  she  was  not  seaworthy 
when  she  cudled.  In  such  cases,  therefore,  it  is  incimibent  on  the 
assured  to  show  that,  at  the  time  of  her  departure,  she  was  in  &ct 
seaworthy,  and  that  her  inability  has  arisen  from  causes  subse- 
quent to  the  commencement  of  the  voyage."  1  Amould,  686,  and 
note  1.    The  cases  there  cited  support,  as  I  think,  this  proposition. 

Perhaps  it  would  have  been  more  appropriate,  to  have  found 
as  a  &ct,  that  the  boat  was  unseawor^y,  when  the  goods  were 
put  on  board  of  the  boat,  and  also  at  the  time,  when  the  boat 
oommenced  its  voyage. 

Bat  the  special  &cts,  on  which  this  conclusion  was  founded, 
are  stated.  They  frimished  primd  facie  evidence  of  the  truth  of 
&e  conclusion,  and  cast  on  the  assured  the  burthen  of  proving 
that  the  boat  was  seaworthy  at  the  commencement  of  its  voyage. 

Whether  the  conclusion  be  found  and  stated  as  one  of  fact, 
without  stating  the  special  fiskcts  on  which  the  general  and  more 
comprehensive  one  of  unseaworthiness  was  based,  or  as  is  done 
here,  the  special  &cts  are  stated,  and  the  presumption  which,  the 
law  draws  from  them,  be  found  as  a  conclusion  of  law,  does  not 
seem  to  be  very  material. 

The  water,  in  the  boat,  did  not  come  there  from  rain  or  spray. 
The  water,  as  is  found  to  be  the  &ct,  came  into  the  boat  from  its 
leaking.  One  of  the  packages  was  seen  at  OaJloon  on  the  Chagres 
Biver.  It  was  then  in  the  bottom  of  the  boat  half  covered  with 
water.  That  boat  carried  the  goods  some  forty  or  fifty  milea 
All  of  these  goods,  according  to  the  evidence,  must  have  lain  in 
the  water  a  long  time,  to  have  been  reduced  to  the  condition,  in 
whidi  they  were  found  to  be,  on  reaching  San  Francisco. 

It  is,  probably,  a  fidr  inference  that  there  was  great  inattention 
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on  the  part  of  the  boatmen  to  the  condition  of  the  goods,  while 
in  their  charge,  and  that  but  little  if  any  thing  was  done,  in  the 
way  of  bailing  the  boat^  to  obviate  tihe  consequences,  to  the 
goods,  of  its  leaking. 

It  would  seem  that  the  goods,  instead  of  being  damaged  by 
any  peril  insured  against,  were  damaged  through  the  inatten- 
tion and  negligence  of  the  boatmen,  and  their  failure  to  perform 
their  duty  properly. 

Does  ^e  rule,  that  the  assured  warrants  the  seaworthiness  of 
the  yessel  in  which  his  goods  are  laden,  apply  to  these  boats? 

At  least  three  separate  portions  of  the  voyage,  were  to  be 
traversed,  by  as  many  separate  and  different  mediums  of  trans- 
portation, by  water. 

FiBST. — ".By  steamer  or  steamers  to  Chagres." 

SEOOin). — "At  and  thence  by  the  usual  conveyances  acrosB 
the  Isthmus." — (A  part  of  the  transit  across  the  Istibmus,  at  that 
time,  was  perform^  by  taking  goods  up  the  Chagres  Biver,  in 
river  boats.    These  were,  then,  the  usual  conveyances.) 

Third. — "  And  at  and  thence,  by  steamer  or  steamers  to  San 
Francisco." 

I  think  there  was  an  implied  warranty  of  the  seaworthiness 
of  each  steamer,  sailing  from  New  York  to  Chagres,  and  carry- 
ing  the  goods  in  question,  at  the  time  she  commenced  her  voyage 
£rom  the  former  port  And,  that  there  was  the  same  warranty 
as  to  each  steamer  sailing  £rom  the  Pacific  side  of  the  Isthmus 
to  San  Francisco,  at  the  time  her  voyage  was  commenced. 

The  policy  by  its  terms,  is"  to  attach  only  to  such  risks  as  shall 
be  approved  by  the  company,  and  endorsed"  on  it  It  is  in  effect^ 
a  distinct  insurance  for  each  voyage,  each  voyage  consisting  of 
three  separate  parts,  through  each  of  which  the  goods  were  to 
be  carried  by  a  new  and  distiinct  medium  of  transportation. 

The  endorsements,  made  on  it  of  the  three  shipments  in  ques* 
tion,  under  dates  of  Sept  ISth,  Sept  80th,  and  Nov.  2nd,  1850, 
specify  the  names  of  l^e  steamers  on  which  the  goods  are  to  be 
carried  from  New  York  to  Chagres,  but  not  those  in  which  they 
were  to  be  conveyed  from  the  Pacific  side  of  the  Isthmus  to  San 
Francisco. 

If  there  was  no  implied  seaworthiness  of  the  latter  steamers 
at  the  time,  they  oommenced  their  distinct  aod  independent  part 
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of  the  voyage,  there  could  be  none  which  attached  to  any  of 
"the  usoal  conyeyances  across  the  IsthmnB." 

But  if  there  was,  then  on  piindple  it  should  be  equally  appli- 
cable to  the  vehicle  of  conveyance  across  the  Lsthiaus,  unless 
there  is  something  in  the  terms  of  the  poliqr,  which  forbids  such 
an  application  of  the  rale. 

But  it  is  unnecessary  to  determine  the  question  whether  the 
asfiuied  warranted  the  seaworthiness  of  the  steamers,  which  car* 
ried  the  goods  on  the  PaciSc, — ^The  goods  were  not  damaged 
while  on  board  of  such  steamers.  And  determining  that,  this  im- 
plied warranty  did  not  attach  to  them,  nor  to  the  flat  boats,  would 
not,  in  my  judgment,  be  decisive  of  tiie  question  before  us. 

By  the  terms  of  the  policy,  the  goods  in  question,  were  in- 
sured against  the  enumerated  perils,  at  and  from  Chagres, 
across  the  Isthmus,  while  being  transported  "by  the  usual  con- 
veyances." 

The  stipulation  admits,  that,  the  goods  "were  transported  up 
the  Chagres  river,  and  across  the  Isthmus,  by  the  usual  con- 
veyances, i.  6.,  by  the  usual  river  boats,  and  were  damaged  on 
sach  boats." 

The  Ckmrt  has  foimd  that  the  boats,  employed  in  carrying  the 
goods  in  question,  "  were  the  usual  boats,  and  the  usual  means 
of  oonv^ance  employed  in  carrying  goods  up  the  said  river, 
which  had  been  shipped  at  New  York,  on  board  of  the  steamers 
of  the  said  Steamship  Company,  to  be  carried  thence  by  the 
aforesaid  route  to  San  Francisco,  California."  Even  if  it  should 
be  conceded  that,  inasmuch  as  the  goods  were  sent  across  the 
Isthmus  by  the  usual  means  of  conveyance,  the  plaintiff  should 
not  be  defeated  of  his  action  on  the  mere  ground  that  the  law 
will  imply  him  to  have  warranted  that  the  boats  were  in  better 
condition,  than  that  attributed  to  them  by  the  fiiir  import  of 
the  policy,  it  does  not  follow  that,  on  the  &cts  as  found,  the 
plaintiff  is  entitled  to  recover.  It  must  be  borne  in  mind.that 
the  goods  were  injured,  ^'by  being  saturated  with  water  while 
being  transported  in  said  flat  boats." 

"  That  such  water  entered  and  came  within  said  flat  boats,  by 
reason  of  the  leaking  thereof  during  such  transportation  of  the 
goods."  And  that.no  part  of  the  damage  to  the  goods  was 
caused  by  rain  or  spray. 
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.  That  there  was  '^no  evidence  whatever  of  the  occuneiiGe  of 
any  violent  storm,  or  of  any  extraordinary  peril,  or  of  the  encoun- 
tering of  any  perils  whicli  could  have  caused  the  leaking  of  the  flat 
boats,''  and  on  this  also  found  as  an  inference  or  conclusion  of 
law,  IJiat  the  boats^  at  the  time  the  goods  were  put  on  board  of 
them,  were  unseaworthy,  or,  in  other  words,  instead  of  being 
staunch  and  tight^  were  leaky,  and  that  the  goods  lay  in,  and 
were  saturated  witli  water,  in  consequence  of  the  leaky  character 
of  the  boats,  and  that  the  loss  sustained  did  not  result  ^'fiom  any 
of  the  perils  insured  against" 

The  gravamen  of  the  complaint  is,  that  the  goods  became 
and  were  wet  and  damaged  by  sea  water,  occasioned  by  the 
perils  of  the  seas,  and  the  other  perils  in  the  said  policy  men- 
tioned, and  thereby  insured  again^t^  bat  how  otherwise,  in  par- 
ticular, the  plaintifl^  for  the  want  of  information,  caimot  state 
more  particidarly."  These  allegations  are  put  at  issue  by  the 
answer. 

The  plaintiff  is  not  entitled  to  recover  by  merely  proving  a 
loss.  He  must  show  the  occurrence  of  a  peril  insured  against| 
and  also  give  evidence  that  the  loss  was  caused  by  it — Coles 
V.  Mar.  Ina.  Ob.,  8  WasL  0.  C.  169,  161;  Coffin  v.  Phomix  Ins. 
Co.,  15  Pick.  291 ;  Dmneia  v.  Cohmirian  Ins.  Co.,  2  Sum.  866- 
272. 

When  a  loss  arises  from  causes^  which  it  is  the  duty  of  the 
carrier  to  prevent^  or  which  he  might  have  prevented,  by  the 
due  exercifle  of  reasonable  and  oidinary  vigilance,  the  under- 
wnter  is  discharged  firom  liability. — 2  Amould,  774. 

So  where,  the  loss  is  not  proximately  caused  by  the  perils  of 
the  sea,  but  is  directly  referable  to  the  negligence  or  misconduct 
of  the  master,  or  other  agents  of  the  assured,  not  amounting  to 
barratry,  the  underwriters  are  not  liable. — Mathews  v.  the  Howard 
Ins.  Q>.j  1  Kern.  9 ;  OenL  M.  Ins.  Co.  v.  Sherwood^  14  How.  U.  S. 
852;  2  Amould,  775,  §  287. 

These  boats  are  about  eight  feet  by  twenty,  and  about  a  foot 
deep,  and  open  at  the  top.  GKx)ds  on  the  bottom  are  visible  to 
the  eye,  and  any  one  in  charge  of  them,  could  not^  but  see  the 
goods  standing  in  the  water  which  came  into  the  boats,  in  con- 
sequence of  their  leaky  condition. 

I  think  it  quite  dear  upon  the  uncontradicted  evidenoei  aiid  a 
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jnat  inference  from  the  &ct8  foond,  that  these  goods  were  not 
damaged  by  any  of  the  peiik  insured  againfirt,  but  by  the  leaky 
character  of  the  boats,  from  the  consequences  of  which,  no  proper 
efforts  were  made  by  the  boatmen,  to  protect  the  goods.  But,  on 
the  contrary,  the  boatmen,  although  knowing  the  goods  were 
eigposed  to  injury  fiom  standing  in  the  water,  left  them  thus  ex- 
posed tintil  they  became  so  injured,  that  the  damage,  which  has 
been  proved,  ensued. 

We  agree  in  the  conclusion  that  the  goods  weie  not  damaged 
by  any  of  the  perils  insured  against 

The  judgment  should  be  afEtrmed. 

HonvAK,  J. — There  are  three  questions  arising  in  this  cause. 

FtBST. — ^Whether  the  defendants  are  disobaiged  in  consequence 
of  the  spedal  agreement,  made  between  the  plainti£^  and  the 
Express  Compames? 

Second. — Whether  they  are  discharged  by  reason  of  an 
impfied  warranty  of  seaworthiness  in  the  boats,  employed  upon 
the  Chagres  Biy  er  ? 

Thzbi>. — Wbether  they  axe  discharged,  upon  the  fitcts  found, 
for  any  other  reason? 

L  The  defendants  knew  that  the  goods  were  to  be  semt  by 
the  Express  Ciompanies.  They  were  shipped  as  goods  are  usually 
dupped  by  such  companies,  and  the  receipts  were,  in  the  usual 
form  given  to  shippers  by  that  line.  I  am  of  opinion  that, 
under  such  a  state  of  Acts,  the  insurers  are  chargeable  with 
notice  of  the  terms  and  stipulatuMis  usuiklly  made  with  such 
ExpreBB  Companies,  and  that  the  conclusion  of  the  Judge  at 
special  term  upon  this  point  was  correct. 

n.  The  second  question  has  been  treated  as  the  important 
one  in  the  cause.  A  point  of  the  counsel  of  the  plaintiff  is, 
that  there  was  no  warranty  on  his  part,  express  or  implied,  of 
the  seaworthiness  of  the  flat  boats  on  Chagres  Biver.  A  point 
of  the  defendants  is,  that  the  goods  were  injured  by  the  leaki- 
ness  and  unseaworthiness  of  the  boats,  and  that  the  defendants 
ace  not  Uabla 

The  learned  Judge  found,  among  his  conclusions  of  law,  that 
the  presumption  was,  that  the  flat  boats  were  unseaworthy  at  the 
time  the  gpods  were  put  on  board  of  them.   Hie  deduces  this  result 
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firom  £Etct3  whicli  lie  states.  He  addS|  ''that  the  loes  sustained 
by  the  plaintiff  resulted  from  the  unseaworthiness  of  the  flat 
boats  in  which  the  goods  were  transported  on  the  Chagres  river, 
and  not  fix)m  any  of  the  perils  insured  against" 

The  finding  of  unseaworthiness  would,  perhaps,  have  been  in 
a  more  appropriate  place  among  the  conclusions  of  &ct 

Assuming  that  this  &ct  is  established  by  the  eyidenoe,  the 
question  is,  was  there  an  implied  warranty  as  to  the  seawor- 
thiness of  the  boats  used  on  the  river?  I  cannot  satisfy  myself 
that  the  rules  of  law  establish  this. 

Implied  warranties  in  voyage  policies  are  conditions  precedent^ 
so  fiur  as  the  assured  engages  for  the  seaworthiness  of  the  vessel 
at  the  commencement  of  the  voyage,  when  the  policy  attaches. 
They  are  peculiarly  so  when  the  policy  attaches  at  the  original 
port  of  departure.  {Watson  v.  Clarke  1  Dow.  P.  C.  844;  Ogden 
V.  The  Amer.  Ins.  Oo.,  15  Wendell,  582 ;  20  IbicL  287 ;  PhiUips 
on  Insurance,  699,  and  cases  there  cited.)  ' 

The  reason  upon  which  an  implied  warranty  of  seaworthiness 
is  founded,  is  the  supposition  that  the  assured  is  aware  of  the 
condition  of  the  ship.  At  her  home  port,  that  is,  the  port  of 
her  owner's  residence,  this  reason  is  entirely  satis&ctory.  It  is 
less  forcible  when  the  ship  is  in  a 'foreign  port,  the  assured 
living  elsewhere.  Yet  the  rule  is  equally  absolute  in  this 
instance*  It  would  be  dangerous  and  subversive  of  the  princi- 
ple to  allow  such  an  exception.  {Thompson  v.  Hopper,  84  L.  & 
Eq.  Eep.  275.) 

It  will  be  admitted  that  the  reason  of  the  rule  is  very  slightly 
applicable  when  the  insurance  is  upon  goods.  The  assured  has 
no  control  over  the  outfit  of  the  vessel  He  has  no  right  to 
inspect  her  condition.  No  presumption  of  actual  knowledge 
fidrly  arise&  Yet,  in  this  case  also^  the  shipper  is  held  to  the 
implication  of  the  warranty. 

This  must  rest  upon  the  ground  that  he  has  the  right  of  select- 
ing the  vessel ;  that  he  may  make  general  inquiries  as  to  her 
fitness;  and  that  the  advantages  of  a  fixed  rule  of  commercial 
law  prescribe,  that  he  shall  be  treated  as  if  he  had  actual 
knowledge. 

The  reason  of  this  rule  is  well  expressed  in  Oibson  v.  SmaU^ 
hereafter  notioed.    It  was  there  ur^  by  the  counsel  for  the 
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plaintiff  in  eiror,  that  the  insurer  of  goods  was  bj  law  subject  to 
the  warranty  of  seaworthiness,  and  that  he  was  equally  ignorant 
0^  and  had  as  little  control  over,  the  condition  of  the  ship,  as  the 
owner  who  effected  a  time  policy  during  a  Toyage. 

The  Chief  Justice  said:  "  This  is  quite  true,  but  I  think  capable 
cf  a  very  simple  explanation.  At  the  time  when  the  warranty  of 
seawortliiness  was  established,  the  insurer  of  goods,  (who  was  not 
&e  owner  of  the  ship)  almost  uniyersally  laded  his  goods  on  board 
a  general  ship.  The  shipowner,  in  such  a  case,  was  subject  to  a 
oontract,  implied  by  law,  that  the  ship  was  'tight,  staunch,  and 
strong,  and  in  every  way  fitted  for  the  voyage,'  or,  in  other  words, 
'seaworthy;'  and,  in  tiie  event  of  damage  occurring  by  reason 
of  this  contract  not  being  complied  with,  the  owner  was  respon- 
sible. The  owner  of  goods  proposing  to  insure,  would,  in  order 
to  render  the  premium  as  low  as  possible,  naturally  represent  that 
the  goods  were  loaded  on  such  a  ship ;  and  his  situation,  when 
insured,  would  be,  that  he  was  protected,  so  &r  as  r^arded 
damage  arising  firom  xmseaworthiness,  by  the  contract  of  the 
owner,  and  as  to  damage  arising  £rom  perDs  of  the  sea,  operating 
upon  a  seaworthy  ship,  by  the  contract  of  the  underwriter,  and 
this  at  the  lowest  possible  cost" 

But  while  the  law  is  thus  tkr  definite  and  settled,  the  doctrine 
of  an  implied  warranty  is  in  many  particulars  modified  and 
restricted. 

Thus  it  is  settled,  that  the  implied  warranty  of  seaworthiness 
does  not  extend  to  requiring  the  ship  to  be  seaworthy  through- 
out her  voyage,  nor  at  each  successive  port  at  Vhich  she  is  to 
touch  in  the  course  of  her  voyage.  It  is  satisfied  if  she  is  sea* 
worthy  at  the  commencement  of  the  voyage.  I  speak  of  sea- 
worthiness in  respect  of  the  capacity  and  fitness  of  the « vessel 
physically.  Other  rules  appear  to  prevail  in  relation  to  the 
compet^cy  of  a  crew,  or  to  what  has  been  termed  statutory 
seaworthiness,  when  the  employment  of  a  pilot  has  been  pre- 
acnbed. 

HMsworih  V.  Wiae  (1  Man.  k  ByL  678,)  is  a  leading  case. 
The  vessel  there  was  insured  at  and  from  Bel&st,  to  a  port  or 
ports  of  loading  in  British  America— during  her  stay  there,  and 
back  to  a  port  of  discharge  in  the  United  Kingdoms,  between 
f  almouih  and  Greenock,  on  the  west  side  of  England  and  Scot-* 
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land,  or  any  safe  port  in  Ireland,  to  call  at  Cork  for  any  orders. 
The  insurance  was  against  the  perils  of  the  sea.  The  yeasel 
sailed  firom  Bel&st — loaded  at  St  Andrew's  in  New  Brunswick, 
and  on  her  voyage  thence  to  Yalentia,  in  Ireland,  was  deserted 
by  the  crew,  from  the  apprehension  that  she  was  sinking.  She 
was  leaky  when  she  sailed  firom  New  Brunswick,  making  from 
deven  to  twelve  inches  every  two  hours.  She  was  taken  in 
tow,  and  carried  into  New  York.  The  point  was  made,  that  the 
policy  included  an  implied  warranty  of  seaworthiness  in  the 
ship,  and  good  seamanship  in  the  crew,  at  every  port,  from 
which  she  sailed  in  the  course  of  the  voyage;  and  as  she  was 
making  eleven  to  twelve  inches  water,  every  two  hours,  at  the 
time  of  her  leaving  New  Brunswick,  she  was  not  seaworthy. 
The  Court,  after  advisement,  held  unanimously,  that  the  implied 
warranty  did  not  extend  to  the  ship  being  seaworthy  at  every 
port  from  which  she  might  depart  in  the  course  of  her  voyage. 

Mr.  Justice  Duer,  in  the  fifteenth  lecture  of  his  Treatise  on 
Insurance,  yet  unpublished,  says : — '^The  law  may  be  considered 
settled  both  in  England  and  this  country,  that  so  fistr  as  concerns 
the  intrinsic  qualities  of  the  ship  itself  as  tight,  staunch,  and 
strong;  its  physical  capacity,  independent  of  crew,  stores,  or 
equipment;  the  implied  warranty  of  seaworthiness  refers  exclu- 
sively to  the  commencement  of  itie  voyage,  whatever  may  be  its 
probable  duration,  and  however  numerous  and  various  the 
risks  that  it  embraces;  and,  consequently,  if  the  warranty  is 
then  satisfied,  there  can  be  no  subsequent  breach.  Thus 
restricted,  the  proposition  is  certainly  true  that  there  is  no 
implied  warranly  that  the  ship  shall  continue  seaworthy  during 
the  voyage." 

The  learned  author  proceeds  to  discuss  the  subject  of  the  duty 
incumbent  upon  shipowners  and  their  agents,  to  make  all 
reasonable  repairs,  to  keep  up  the  competency  of  the  ship  for  her 
further  progress,  where  defects  are  discovered,  and  the  means  of 
removing  them  are  accessible. 

It  is  sufficient  to  observe  how  important  the  distinction  is, 
whether  the  assured  is  bound  to  give  evidence  (sufficient  to  raise 
a  presumption  at  least)  of  seaworthiness  at  each  intermediate 
point  of  a  voyage,  or  whether  the  insurers  are  called  upon  to 
prove  neglect  of  a  duty ,  and  the  possession  of  the  means  to  ftdfil 
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it  I  undeTStaad  the  role  to  be,  that  in  cases  of  an  impUed  war- 
nnlj,  the  burthen  is  npon  the  assured  to  prove  a  compliance 
with  it  as  a  condition  precedent  to  the  attaching  of  the 
poBcy. 

The  deciaions  upon  the  question  of  warranty  in  time  policies 
are  of  importance  upon  this  point. 

The  result  of  CHbam  t.  Small,  (16  Queen's  Bench  Bep.  141) 
24ih  Eng.  L.  &  Eq.  Bep.  16 ;  Sd  House  of  Lords,  Ca.  868 ;  8  Eng. 
L.  4  Eq.  Bep.,  299,)  is  thus  stated  by  Earl  Justice :  "  The  Court 
decided  that  the  plea  tiiere  was  bad,  seemingly  on  the  ground,  that 
if  a  ship  insured  on  a  time  policy  is  at  the  commencement  of  the 
iiak  in  an  unknown  sea,  and  in  an  unknown  state,  the  owner  does 
not  warrant  that  it  is  in  the  state  requisite  for  setting  out  on  a 
voyage.  To  this  extent  all  the  Courts  are  bound."  {Thompson 
V.  Hopper,  84  Eng.  L.  &.  Eq.  Bep.  270.) 

This  was  the  decision  in  Jenkins  v.  Heyoock,  (8  Moore's  Priv., 
Goun.  Ca.  861,)  where  there  was  a  time  policy,  and  the  vessel 
was  seaworthy  at  the  commencement  of  the  risk,  but  became 
unaeaworthy  at  an  intermediate  port  There  was  no  continuing 
obligation. 

And  sucb  was  substantially  the  case  of  Oapen  v.  'Die  TFcwA* 
ington  Insurance  Company,  November  1868,  in  Massachusetts* 
The  policy  was  made  April  80 ;  the  risk  to  commence  March 
30,  when  the  vessel  was  at  sea.  She  came  back  to  Boston  in 
September,  and  was  lost  on  a  subsequent  voyage.  It  was  ruled 
tiiat  there  was  no  implied  warranty  in  the  common  acceptation 
of  the  term,  either  at  the  date  of  the  policy,  or  the  commence* 
ment  of  the  risk,  but  only  that  the  vessel  was  to  be  in  existence 
as  a  vessel  at  the  time  of  the  commencement  of  the  risk,  capable 
of  being  made  useAil,  if  then  in  port,  with  proper  repairs  for 
navigation,  and  was  seaworthy  when  she  first  saUed  from  port ; 
or  if  at  sea  when  the  risk  commenced,  that  she  had  sailed  in  a 
seaworthy  condition,  and  was  safe,  so  as  to  be  a  proper  subject 
of  insurance  at  the  time  the  risk  attached. 

In  Jones  v.  Uie  Insurance  Company,  (2  Wallace,  278)  Mr. 
Justice  Grier  limits  the  implied  warrant  in  a  time  policy  to  a 
case  in  which  it  is  shown,  either  that  at  the  time  the  insurance 
conmienced,  the  ship  was  in  her  original  port  of  departure,  and 
eommenoed  her  voyage  in  an  unaeaworthy  condition,  and  so 
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continued  until  the  time  of  her  loss ;  or  that  having  come  into  a 
distant  port,  in  a  damaged  condition,  before  or  after  the  com- 
mencement of  the  risk,  where  she  might  and  ought  to  be 
repaired,  and  the  owner  or  his  agents  neglected  to  make  such 
repairs,  and  the  vessel  was  lost  by  a  cause  which  may  be  attri- 
buted to  the  insufficiency  of  the  ship.  And  Ogden  v.  American 
Insurance  Company^  (20  Wendell,  287)  determines  only  that  there 
is  an  implied  warranty  of  seaworthiness  at  the  commencement  of 
the  risk. 

The  English  courts  have,  however,  gone  further,  and  entirely 
abolished  the  doctrine  of  an  implied  warranty  in  a  time  policy. 

Lord  Campbell  and  Mr.  Justice  Park  had  intimated  an 
opinion  in  Small  v.  Oibson^  that  this  was  the  rule.  Lord  St 
Leonards,  and  some  others,  expressed  their  views  to  be  that,  in  a 
time  poUcy  on  an  outward  bound  ship,  about  to  sail  fix)m  a  port 
where  the  owner  resides,  there  is  an  implied  warranly  of  sea- 
worthiness at  the  commencement. 

In  Jenkins  v.  Haycock^  the  Judicial  Committee  of  the  Privy 
Coimcil  stated  their  concurrence  in  the  views  of  Lord  Campbell ; 
and  in  Thompson  v.  Hopper^  and  Fawcus  v.  Sarsfieldj  34  L,  k 
Eq.  Eep.  270,  277 ;  the  Court  of  Queen's  Beneh,  (Earl  dissent- 
ing,) declared  the  rule  expressly,  that  there  is  no  implied  war- 
ranty of  seaworthiness  in  any  case  in  a  time  policy ;  and  this, 
whether  the  ship  at  the  commencement  of  the  risk,  be  at  sea  on 
her  voyage,  or  be,  at  the  date  of  the  policy,  in  a  port,  about  to 
sail  on  a  voyage,  where  there  are  means  of  making  her  sea- 
worthy. 

These  important  cases  show,  not  only  that  the  Courts  are 
reluctant  to  extend  the  doctrine  of  implied  warranty,  but,  also 
that,  where  there  had  been  no  trace  previously  of  a  distinction 
between  time  and  voyage  polides,  4  first  d^ed  the  existence 
of  the  doctrine  in  the  former,  except  possibly,  at  the  commence- 
ment of  the  voyage  and  at  a  home  port^  and  then  discarded  it 
altogether.  They  show  again^  that  the  underlying  principle  of 
the  first  class  of  these  decisions  (now  sustained  by  nearly  the 
whole  judicial  strength  of  England)  is  the  &ct,  that  the  owner 
ha3  not  knowledge  of  the  state  of  the  vessel,  nor  control  over 
her.  And  the  repugnance  to  the  extension  of  the  doctrine  is 
strikingly  manifested  when  we  find,  that  when  the  reason  ceases. 
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(as,  in  relation  to  a  home  port  it  does,)  the  rule  as  to  voyage 
poiides  is  rejected. 

Bnt  the  Judges  take  care  to  guard  this  proposition  with 
another;  that  misrepresentation  or  conceahnent  will  still  have 
its  full  effect  in  absolving  the  underwriters  from  the  contract 
**The  Insurers  are  protected  whenever  there  is  any  fraudulent 
representation  or  concealment  They  may  make  inquiries,  and 
introduce  an  express  warranty,  and  they  may  always  insist  on  a 
premium  adequate  to  the  risk  which  they  will  incur."  Lord 
Campbell  in  Thompson  v.  Hopper. 

The  present  case  exhibits  circiunstances  quite  peculiar  and 
new,  as  far  as  I  have  examined  the  subject  The  risks  were 
separate  and  distinct.  They  were  so,  not  merely  as  variations 
of  risks  of  the  same  character,  at  different  stages  of  one  continu- 
ous voyage,  in  one  vessel ;  but  were  risks  of  a  somewhat  differ- 
ent nature,  on  successive  transportations  of  goods,  by  different 
modes  of  conveyance. 

The  first  stage  (not  of  a  voyage,  but  of  the  transportation) 
was  by  a  steamer  from  the  port  of  the  shipper  to  Chafes.  The 
implied  warranty  may  fully  apply  here. 

The  next  sta^  was  ''  at  Ghagres,  and  thence  by  the  usual 
conveyances  across  the  Isthmus."  The  last  was  ''  at  and  thence 
by  steamer  or  steamers  to  San  Francisco." 

In  the  second  portion  of  the  conveyance,  no  boat  or  vessel  is 
named;  none  could  be  named.  There  is  not  even  a  general 
description  or  classification  of  the  nature  of  the  conveyances. 
Usual  modes  of  conveyance  must  be  assumed  to  have  bee^ 
equally  well  known  to  both  parties.  Is  there  an  instance  of  the 
transfer  of  such  a  warranty  from  the  original  ship  to  lighters, 
or  to  any  other  vessel  into  which,  upon  an  accident,  the  goods 
might  be  removed  ? 

Beyond  a  doubt,  the  course  of  modem  decisions  is  to  check 
and  restrict  the  theory  of  an  implied  warranty.  It  appears  to 
me  that  the  present  case  is  one  without  a  precedent ;  and  I  do 
not  see  that  it  is  fidrly  within  any  principle  which  has  been 
allowed  to  govern  in  the  cases  upon  the  subject 

Had  the  case  turned  (as  it  was  mainly  argued)  upon  this 
question  only,  I  should  have  felt  by  no  means  convinced  that 
there  was  an  implied  warranty  of  the  boats  on  the  river. 
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m.  But,  on  the  assumption  that  there  was  no  implied  wai^ 
rantj  of  the  seaworthiness  or  entire  sufficiency  of  the  boats, 
there  is  another  point  in  the  case  which  will  determine  the  ques- 
tion of  liabiUtj  of  the  defendants.  The  loss  arose  from  water 
breaking  into  the  fiat  boats,  saturating  the  boxes,  it  being  suf- 
fered to  remain  without  being  pumped  out^  and  the  gross  negli- 
gence and  inattention  of  the  crew  of  the  boat  in  not  doing  their 
duty.  Add  tp  this  the  fact  of  the  boats  being  leaky  when  the 
goods  were  shipped,  and  we  have  all  the  causes  of  the  damage. 
It  is  found,  that  there  was  no  evidence  of  the  occurrence  of  any 
storm,  or  of  any  extraordinary  peril,  or  of  the  encountering  of 
any  perils,  which  could  have  caused  the  leakage  of  the  boats. 

The  neglect  and  fault  of  the  owners  of  the  boats,  when  they 
took  the  packages  on  board,  and  the  culpable  neglect  of  the 
crew  during  the  transit,  form  the  essential  causes  of  the  loss. 

The  causes  are  not  literally  within  any  of  the  perils  insured 
against.  The  general  words,  ''all  other  perils,  losses,"  &c.,  in 
the  most  extensive  sense,  would  only  cover  perils  of  the  same 
character.  Thus,  a  peril  of  the  river,  from  a  tempest^  would  be 
equivalent  to  a  peril  of  the  sea.  ^{Moses  v.  The  MtUucd  Ins,  Co^ 
1  Duer,  172 ;  1  PhiUips,  1126.) 

It  may  now  be  assumed  as  incontestable  law,  that  while  the 
occurrence  of  a  peril,  actually  insured  against,  renders  the  under- 
writers liable,  though  traceable  to  the  neglect  of  the  master  and 
crew,  yet  they  are  not  answerable  for  any  loss,  not  within  enu- 
merated perils,  occasioned  by  such  neglect  {General  M.  Ins.  Co. 
V.  Sherwood^  14  Howard's  U.  S.  Rep.  852 ;  Philips  on  InsurancOi 
Art  1057,  4th  Ed.;  Moses  v.  The  Mutual  Ins.  Co.,  ut  supra. 

The  contract  with  the  express  company  exempts  the  latter 
from  liability  for  any  loss  or  damage  "  from  perils  of  the  seas, 
river  navigation,  leakage,  fire,  or  from  any  cause  whatever, 
unless  the  same  be  proved  to  have  occurred  from  the  fraud  or 
gross  negligence  of  the  principal,  the  agents,  or  servants  of  the 
Une." 

Therefore,  if  the  agents  were  guilty  of  gross  negligence  in 
putting  the  goods  on  board  of  a  boat  known  to  them  to  be  insuf- 
ficient^ pr  which  slight  attention  would  show  them  to  be  so,  an 
action  would  lie  against  them. 

Audi  on  the  case  as  made,  the  owners  of  the  boats  on  the  river 
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would  be  responsible.  The  fact,  that  suoh  a  xedress  may  be 
hopelesB,  cannot  affect  the  bearing  of  the  &ct  of  such  a  legal 
liability  of  owners.  {Blackstock  v.  The  Erie  R.  B.  Co.^  April  Term, 
1857.) 

The  assured  and  assurers  entered  into  the  contract  in  the 
policy  with  the  knowledge  that  the  responsibility  of  common 
carriers  was,  as  to  the  Express  company,  thus  restricted.  We 
have  held  that  this  is  not  enough  to  discharge  the  insurers  from 
liability  on  that  ground  alone,  viz.,  their  inability  to  avail  them- 
fldves  of  recourse  by  subrogation  to  the  Express  company  as 
carriers.  It  is  equally  dear,  that  this  &ct  is  not  to  operate  to 
impose  any  responsibility  upon  them  beyond  their  contract. 

For  these  reasons,  I  consider  that  the  insurers  are  not  respon- 
sble  for  the  loss  for  which  the  action  is  brought^  and  that  the 
judgment  should  be  aflSxmed. 
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A  coDUDOD  carrier,  in  respect  to  the  time  of  the  deUveiy  of  gooda  received  by  him 
fcr  truaportatioD,  when  there  is  no  exprees  agreement^  is  boond  only  to  use  dne 
diHgeDoei,  and  may  excuse  delay  by  showing  that  it  was  caused  by  some  accident 
or  misfiirtQne  occurring^  without  any  &ult  on  his  part 

te  diis  immunity  does  not  extend  to  cases  in  which,  although  the  carrier  him- 
self is  free  from  &ulty  the  delay  has  been  caused  by  the  negUgenoe  or  miscondact 
of  the  agents  or  senrants  whom  he  employ& 

The  liability  of  a  master,  for  a  neglect  of  duty  by  his  servant,  exists  indepen- 
dently of  the  question,  whether  any  fiuilt  is  imputable  to  himself;  for  the  master, 
in  aMBimwig  to  perform  a  duty  to  tiiird  persons,  assumes  also  the  hazard  of  the 
competency  and  fidelity  of  the  agents  he  employe 

ms  rule,  which  undoubtedly  applies  where  the  master  is  a  natural  person,  applies 
e?eD  with  greater  force  when  the  employer  is  a  corporation. 

Ihe  GperatioDS  of  corporations  are  necessarily  conducted  by  the  instrumentality  of 
agents,  and  to  excuse  them  from  the  performance  of  any  duty  which  they  owe  to 
Hani  persons,  on  the  ground  of  the  misconduct  of  their  servants,  would  be^  prao- 
tksaUy,  to  exempt  them  from  liability  for  any  negligence  or  misfeasauce  not  the 
immediate  or  neceaaary  consequence  of  a  corporate  act 

In  the  case  before  the  Court,  the  delay  in  the  transportation  upon  the  defendants' 
nad,  of  tiM  plaintiirB  goods,  by  whioh  they  ware  rendered  neaily  worthless^  was 
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oauaed  solely  by  the  misconduct  of  nearly  all  the  engineers,  And  other  penons,  in 
the  employ  of  the  Company — ^whose  seryioes,  in  conducting  the  road,  were  indis- 
pensable, and  who,  without  any  justifiable  cause,  broke  their  contract  with  the 
Company,  and  by  a  combined  action,  upon  one  and  the  same  day,  abandoned  their 
employment 

Held,  that  although  no  want  of  prudence  or  foredght  in  not  anticipating  this  events 
and  guarding  against  its  consequences,  could  be  attributed  to  the  defendants, 
and  aJthough  it  was  not  in  their  power  to  procure,  immediately,  the  services  of 
competent  persons,  to  replace  those  by  whom  they  were  deserted,  the  law  fbr- 
nished  no  reasons  for  exempting  them  fix>m  a  liability  to  make  good  to  the 
plaintiiT  the  loss  which  he  had  sustained  from  the  misconduct  of  those  whom  they 
had  employed.  A  sudden  combination  and  strike  of  engineers  is  an  eyent  that 
may  occur  upon  every  railroad,  and  the  hazard  of  its  occurrence  must,  in  all 
cases,  rest  upon  the  employers,  who  alone  have  it  in  their  power  to  secure,  by 
proper  contracts,  an  indemnity  against  its  consequences. 

A  Court  of  Justice  has  no  power  to  relieve  Bailroad  Companies  from  the  hazard 
to  which,  the  nature  of  theu*  business,  and  the  vast  extent,  to  which  it 
involves  the  employment  of  agents,  necessarily  subjects  them.  If  a  single 
engineer,  having  charge  of  a  train,  by  his  sudden  refbsal  to  perform  his  duty, 
should  produce  an  injurious  delay,  the  liability  of  the  Company  employing  him, 
would  hardly  be  doubted,  and  certainly  the  rule  of  liability  cannot  be  varied  by 
the  number  of  the  agents  or  servants  who  at  one  time  are  guilty  of  the  same 
misconduct 

Held,  that  the  allegation  that  the  engineers  who,  in  this  case,  abandoned  their 
engines,  were  not  the  servants  of  the  defendants  when  the  delay  complained  of 
oocuned,  and  that  for  this  reason  the  defendants  are  not  responsible,  was  unsup- 
ported by  proof,  since  there  was  no  evidence  that  their  contracts  with  the  Com- 
pany had  expired,  or  by  any  mutual  act  had  been  rescinded. 

Held,  fhrther,  that  even  upon  the  supposition  that  the  desertion  of  the  engineen 
put  an  end  to  their  connexion  with  the  Company,  still,  as  this  desertion  was  itself 
the  cause  of  the  delay*  that  followed,  and  was  a  wrongful  act  committed  by  per- 
sons who,  at  the  time,  were  the  servants  of  the  Company,  the  defendants  wers 
responsible  for  its  consequences. 

Judgment  for  plaintiff  aflftrmed,  with  oosta 

(Before  Hoffmak,  Slossov,  and  Woodbuft,  J.  J.) 
Heard  January  3,  decided  April  11,  1857. 

This  is  an  appeal  by  the  defendauta  from  a  judgment  for  the 
plaintiff  entered  upon  the  report  of  a  referee. 

The  following,  as  it  appears  froin  the  case  and  the  report  of 
the  referee,  are  the  material  &cts  upon  which  his  decision  was 
founded. 

The  action  was  brought  to  reoover  damages  incurred  by  reason 
of  delay  in  the  delivery  of  goods  received  by  the  defendants,  as 
common  carriers,  for  transportation  upon  tlieir  railroad,  from 
places  in  the  viGinity  of  HomellsviUe  to  the  city  of  New  York. 
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The  goods  consisted  of  potatoes,  which  it  was  alleged  became 
decayed,  and  greatly  deteriorated  in  value,  by  reason  of  the  time 
improperly  consumed,  after  they  were  delivered  to  the  defend- 
ants, and  before  they  reai^hed  their  destination. 

The  precise  times  when  the  several  lots  of  potatoes  were  de- 
livered to  the  defendants,  although  apparently  proved  on  the 
trial,  do  not  appear  in  the  printed  case,  furnished  on  the  hear- 
ing, but  it  was  conceded  on  the  argument,  by  the  counsel  for 
both  parties,  that  there  was  no  evidence  of  any  delivery  to  the 
defendants  on  a  day  earlier  than  the  19th  day  of  June,  1854. 

The  potatoes  reached  New  York  on  the  7th,  8th,  and  10th  of 
July  following,  and  were  then  found  to  be  very  much  decayed, 
and  the  proof  tended  to  show  that  the  damage  was  caused  by  the 
unusual  period,  during  which,  in  hot  weather,  they  were  kept  in 
the  packages  in  which  they  were  forwarded. 

The  answer,  so  &x  as  it  is  material  to  state  its  contents  for  the 
poiposes  of  the  present  appeal,  insists  that  the  delay  and  deten- 
tion were  reasonable  and  unavoidable,  and  were  "  without  the 
fiuilt  and  tin  spite  of  the  reasonable  and  all  the  exertions  the 
defendants  were  able  to  make  to  prevent  the  same." 

And  the  answer  then  farther  proceeds,  "  And  they  aver,  that 
said  delay  was  caused  by  the  wrongful  refasal  of  the  engineers, 
agents,  and  employees  of  the  defendants,  to  perform  their  duty, 
and  to  obey  the  just  and  necessary  rules  and  by-laws  of  the 
defendants,  and  by  reason  of  such  engineers  and  the  agents  of 
&e  company,  and  other  persons  preventing  the  running  of  the 
cars  and  engines  of  the  defendants  by  their  unlawful  oppositioui 
obstractions  and  combinations  to  prevent  the  same,  and  by  pre- 
venting the  defendants  firom  procuring  other  persons  to  serve  in 
the  places  of  said  persons  so  unlawfully  and  wrongfully  obstruct- 
ing the  defendants  in  their  just  efforts  to  run  their  cars  and 
enforce  reasonable  and  necessary  regulations  as  the  good  of  the 
public  demanded." 

The  Beferee  has  found  that  the  potatoes  were  delivered  to  the 
defendants  in  May  and  June  1854,  to  be  transported  to  New 
York.  That  in  the  usual  cqjirse  of  the  defendants'  business  "  they 
would  have  gone  to  New  York  in  8,  4,  or  5  days."  That  they 
"  were  delayed'and  detained  for  about  seventeen  days,  and  by  that 
dday  were  damaged,  as  in  the  complaint  alleged ;"  and  ''that  the 
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delay  was  oocasioned  by  a  strike  of  defendants'  engineeis,  and 
their  reftisal,  for  about  fourteen  days  to  work." 

The  Beferee  has  then  given  the  "  history  and  cause  of  the 
strike/'  by  which  it  appears,  that  in  consequence  of  an  alteration 
of  a  rule  of  the  defendants,  which  alteration  had  become  neces- 
sary, and  has  proved  beneficial  and  salutary  in  its  operation, 
ten<^g  to  prevent  accidents  involving  the  loss  of  life,  the 
engineers,  (flJthougljL  the  new  rule  was,  when  adopted,  acceptable 
to  them,)  when  they  found  it  would  be  enforced,  and  on  the  18th 
of  June,  gave  notice  that  unless  the  rule  should  be  previously 
rescinded,  they  would  stop  work  on  the  20th  of  that  month, 
at  noon.  And  in  pursuance  of  such  notice,  one  himdred  and 
forty,  out  of  a  total  of  one  hundred  and  sixty-eight  engineers  in 
the  employment  of  the  company,  stopped  work,  and  continued 
to  refiise  to  work  for  fourteen  days,  by  reason  whereof  the 
defendants  were  unable  to  transport  the  potatoes,  and  the  damar 
ges  claimed  by  the  plaintiff  were  a  consequence  of  this  inability. 

And  the  Beferee  further  finds  that  the  '' defendants  used  <Uli« 
gent  efforts  to  get  other  engineers  to  run  their  trains,  and  could 
not" 

The  Beferee  ordered  judgment  for  the  plaintiff  for  the  damages 
proved. 

The  notice  given  by  the  engineers,  on  the  18ih  of  June^ 
mentioned  in  the  report  of  the  referee,  referring  to  the  rules 
objected  to,  stated  that  they  ^'  take  this  method  to  inform  you  " 
(the  defendants'  superintendant)  "that  on  the  morning  of  the 
20th  of  June,  at  12  o'clock,  m.,  we  cease  to  work  under  them." 
And  the  proofs,  given  by  the  defendants,  (if  the  language  of  one 
of  the  witnesses  be  adopted  as  giving  the  true  legal  effect  of  the 
acts  of  the  engineers,)  tended  to  show  that  the  engineers,  in 
pursuance  of  this  notice,  and  under  a  preconcerted  arrangement 
for  that  purpose,  on  the  20th  of  June  "left  the  employ  of  the 
road,"  and,  "  were  out  of  employ  thirteen  or  fourteen  days.'* 
That  the  company  made  extraordinaiy  exertions  to  procure 
other  engineers  to  supply  their  places,  without  success;  That 
some  of  the  engineers  who  were  in  their  employment^  and  were 
not  in  the  combination,  reftised  to  run  engines,  saying  they  were 
afraid  of  their  lives,  and  that  the  disaffected*  and  resisting 
engineers  stayed  around  the  stations,  and  in  several  cases  com« 
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mitted  Tiolenoe;  And  that  the  defendants  did  all  the  bnsineai 
they  oonid  poBsiblj  do  under  the  ciicnmstances. 

The  other  witness  for  the  defendants  Gharacterizes  the  condnot 
rf  the  engineers  shnply  as  a  "  refusal  to  work" — ^''a  strike,"  as 
''stopping  work  on  ^e  20th,"  &a 

The  defendants  appealed  from  the  judgment. 

About  six  months  after  the  report  of  the  referee  was  made^ 
and  judgment  thereon  entered,  the  defendants  applied,  bj 
motioii  at  the  special  term,  to  amend  their  answer  in  so  &r  as  it 
eontained  a  statement  that  the  delay  in  question  was  caused  by 
''the  wrongful  reAisal  and  negligence  and  acts  of  the  engineers 
and  employees  and  agents  of  the  drfendants."  And  the  motion 
was  urged  under  a  claim,  that  the  Court  ought  to  conform  the 
answer  to  the  fects  proved,  which  the  defendants  insist  were, 
that  such  delay  was  caused  by  the  acts  of  persons  not  then  in  the 
employment  (^  the  company,  and  in  that  respect  they  insisted 
that  the  report  of  the  referee  was  against  the  evidence.  This 
application  was  ordered  (as  the  counsel  appear  to  have  under- 
stood the  disposition  made  of  the  motion)  to  be  heard  at  the 
General  Term,  in  connection  with  the  appeal  firom  the  judgment, 
and  widi  the  main  question,  viz.,  whether  the  defendants  are 
liable  for  damages  caused  by  a  delay  produced  by  the  ciroum- 
Btauoes  stated. 

Oeorge  Parker j  for  the  plaintiff  reepondenl 

D.  B,  MaUm^  for  the  defendants^  appellantB. 

Bt  thb  Ooinrr.  Woodbutf,  J. — ^We  have  had  occasion, 
^te  recently,  to  follow  the  decision  made  in  the  case  of  Ptm^ 
mms  V.  Haardy^  14  Wend.  216^  and  approved  in  WibeH  v.  The 
New  York  S  Erie  BaU  Boad  CompaTiy^  2  Eeman,  246.  The 
principle,  of  which  cases,  is  that  a  common  carrier,  in  respect  to 
the  time  of  the  deliveiy  of  goods  received  fer  caniage^  in  the 
absence  of  an  ezjness  agreement,  is  only  bound  to  due  diligence^ 
and  he  may  excuse  delay  by  proof  of  accident  or  misfortune^ 
ahfaou^  not  inevitable  in  the  highest  sense  of  that  word,  i  e.,  P 
he  is  not  responsible  for  delay s  occurring  without  his  feult  And  I 
iqwu  this  joinciple  we  held  that^  where  the  damages  daimed 
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were  the  mere  consequences  of  delay,  (such  as  deterioration  in 
the  value  of  the  goods,  arising  solely  fix>m  the  increased  time 
consumed  in  the  transportation,)  if  the  delay  was  excused  such 
damages  could  not  be  recovered,  (See  Conger  v.  The  Hvdson 
River  Bailroad  Company,  6  Duer,  375.) 

But  neither  these  cases,  nor  any  other  which  has  &llen  under 
our  observation,  extend  this  immunity  to  cases  in  which  the 
delay  is  caused  either  by  the  negligence  or  misconduct  of  the 
agents,  servants  or  employees  of  the  carrier.  In  Parsons  v. 
Hardy,  the  alleged  cause  of  delay  was  that  the  carrier's  boat  was 
run  against  and  injured  by  a  scow,  and  the  decision  assumes, 
(for  the  purposes  of  the  case)  that  the  accident  occurred  without 
any  want  of  care  and  skill  on  his  part 

The  Statute  of  1850  (Sess.  Laws  of  1850,  p.  281,  chap.  140, 
§  86),  requires  that  railroad  companies  shall  furnish  sufficient 
accommodations  for  the  transportation  of  aU  such  property  as 
shall,  within  a  reasonable  time  previous  thereto,  be  offered  for 
transportation,  Ac.,  and  shall  take,  transport,  and  discharge  such 
property,  &c.,  and  be  liable  for  neglect  or  refusal,  &c. 

This  statute  came  under  review  in  Wibert  v.  Hit  N.Y.A  Erie 
Ji.  a.  Co,  It  was  insisted,  that  extraordinary  circumstances, 
wholly  beyond  the  control  of  the  Company,  and  which  no 
ordinary  prudence  or  foresight  would  have  anticipated,  did 
not  excuse  the  carrier  for  delay  in  the  transportation.  But  the 
Court  held. otherwise.  That  the  reasonable  time  mentioned 
in  the  statute  must  be  judged  of  by  the  circumstances  existing 
when  the  property  was  received;  and  an  unusual  accumulation 
of  goods  at  their  stations,  exceeding  the  capacity  of  the  road 
itself  to  allow  immediate  transportation  thereon  with  safety,  was 
held  a  sufficient  excuse  for  temporary  delay. 

But  the  case  proceeds  upon  an  express  finding  that  the  der 
fendants'  road  was  in  good  order,  and  well  provided  with  cars  and 
engines,  and  as  many  freight  trains  were  run  thereon  as  could  be 
run  with  safety .  Nothing  in  the  case  warrants  the  idea  that,  if  the 
negligence  or  misconduct  of  the  agents  or  servante  of  the  Company 
caused  the  delay,  the  Company  could  be  said  to  be  without  fault 

The  liability  of  the  master  for  a  neglect  of  duty  by  the  servant 
exists  independentiy  of  the  question  whether  there  is  any  fieralt 
in  the  master  himself  True,  tiie  master  is  sometimes  held  liable 
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fofr  the  employment  of  an  improper  or  imskilftd  serrant^  but  he 
is  often  liable  when  no  blame  attaches  to  himself  personally. 
And,  fi>r  the  same  reason,  he  may  not  excuse  himself  for  a  £ulure 
to  perform  a  duty  which  he  owes  to  third  persons,  by  showing 
that  his  servant^  who  was  charged  wilJi  its  performance,  neg- 
lected or  refused  to  do  it  The  master,  assuming  to  perform  the 
duty,  assumes  also  the  hazard  of  the  competency  and  fidelity  of 
the  servants  whom  he  employs. 

The  same  rule  must  be  applied  to  corporations.  Their  opera- 
tions are,  necessarily,  conducted  by  the  instrumentality  of  agents, 
and  to  say  that  the  want  of  fideli^  on  the  part  of  their  servants 
excuses  them  from  the  performance  of  any  duty  which  they  owe 
to  third  persons,  would  be,  practically,  to  exempt  them  from 
liability  for  any  negligence,  or  any  misfeasance,  which  was  not 
the  immediate  or  necessary  consequence  of  a  corporate  act 

The  present  case  is,  imdoubtedly,  one  of  some  hardship.  It 
cannot,  for  a  moment,  be  claimed  that  a  combination,  resulting  in 
a  refiisal  to  work,  by  one  hundred  and  forty  out  of  one  hundred 
and  sixty-eight  men  of  sldll,  whose  services  were  indispensable  to 
the  conduct  of  the  defendants'  business,  ought  to  have  been  fore- 
seen, when  there  was  no  just  cause  for  such  a  reftisal:  And  it 
was  probably  impossible,  by  any  ordinary  means,  to  have  sup- 
plied their  places  on  the  day  on  which  their  refusal  took  effect; 
indeed,  on  so  short  a  notice  as  the  defendants  received,  it  may  be 
regarded  as  quite  impossible.  Nevertheless  we  must  regard  the 
hazard  of  such  an  occurrence  as  resting  upon  the  employers. 
They  alone  have  it  in  their  power  to  secure,  by  proper  contracts, 
ind^nnity  against  the  consequences  of  misconduct  by  the  em- 
ployee. The  owner  of  goods  has  no  control,  or  right  of  inter- 
ference in  the  matter,  and  we  perceive  no  ground  on  which  to 
relievethe  defendants  firom  the  hazard  to  which  the  nature  of 
their  business,  and  the  vast  extent  to  which,  it  involves  the  em- 
ployment of  assistants,  necessarily  subject  them.  And  although 
they  are,  in  a  degree,  placed  witldn  the  power  of  extensive  com- 
hinations  among  their  servants,  that,  we  think,  furnishes  no  legal 
reason  for  visiting  the  consequence  upon  third  persons.  Practi- 
cally, the  defendants  in  such  circumstances  may  suffer,  by  the 
misconduct  of  their  servants,  without  redress,  but  the  law  im- 
poses no  such  hardship,  on  the  contrary,  it  will  hold  the  unfiith- 
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fhl  servant  liable  for  tlie  direct  and  immediate  oonsequences  of 
his  own  fiEkult,  and  this  will,  so  &r  as  the  law  can  do  so,  give  to 
the  master  indemnity. 

It  ought  not  to  be  doubted,  and  probably  would  not  be  doubted, 
that  iJ^  by  the  negligence  of  a  single  engineer  in  chaxge  of  a 
train,  or  by  his  peryeise  refusal  to  perform  his  duty,  his  train 
was  unnecessarily  delayed,  the  Company  would  be  liable  for  the 
delay.  When  the  delay  is  said  to  be  excused  if  it  happen  with- 
out  their  "  &ult,"  the  term  is  not  used  as  imputing  personal 
blame,  but  it  means  without  &ult  on  their  part^  in  their  servants 
or  otherwise. 

If  this  be  so,  it  is  difficult  to  perceive  how,  in  principle,  the 
rule  of  liability  is  affected  by  increasing  the  number  of  servants 
who  are  guilty. 

An  individual  carrier  may  be  so  conducting  his  business,  that 
it  is  only  necessary  for  him  to  employ  one  servant  to  drive  one 
of  his  wagons;  Suppose  that  servant,  when  at  a  distance  on  his 
journey,  abandons  the  wagon,  and  days  elapse  before  the  carrier 
hears  of  its  non-arrival,  or  learns  the  cause;  In  siich  case,  assum- 
ing that  there  was  no  want  of  care  or  judgment  in  selecting  his 
servant,  the  delay  was  as  to  the  master  personally,  without  his 
&ult,  and  in  a  sense  unavoidable,  and  yet  he  cannot  be  held 
excused*  The  Melily  of  the  servant  was  at  his  risk — ^the  &ult 
of  his  servant  is,  in  a  legal  sense,  his  £skult 

We  cannot  think  the  rule  would  be  otherwise  if  his  business 
require  him  to  employ  a  hundred  servants,  and  they  all  prove 
unfaithfuL  Such  a  case  is,  of  course,  extraordinary,  and  may 
create  a  hardship,  but  we  do  not  perceive  that  any  new  rule  is  to 
be  prescribed  for  that  reason.  If  it  may  be,  what  number  of 
servants  must  ccNoibine  to  call  for  its  application  ?  No  answer  to 
this  question  suggests  itself  to  our  minds. 

We  apprehend  the  rule  then  to  be^  that  tihe  causes  of  delay, 
which  will  excuse  a  carrier,  from  the  performance  of  his  duty  to 
carry  within  the  usual  or  ordinary  period  required  for  the 
transportation  he  undertakes,  must  be  tiiose  only  which  occur 
without  his  fitult,  or  the  fkvlt  of  his  agents,  servants,  or  em- 
ployees. 

And  a  hindrance  caused  by  the  tortious  acts  of  third  persons^ 
over  whom  &e  carrier  has  no  control,  and  to  whom  he  stands  in 
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no  relation  inyolying  respoDsibilitj  for  their  acts  or  de&ults,  will 
excuse  his  delay,  according  to  the  cases  above  refened  to. 

Unless  then  the  defendants  were  in  Uie  present  case  hindered  i 
in  transporting  the  goods,  without  their  &nlt,  or  that  of  their 
agents,  or  servants,  they  are  liable  in  this  action. 

Their  answer  in  terms  aveis  that  the  delay  was  caused  by  the 
wrongful  refusal  of  their  engineers,  agents,  and  employees  to 
perform  their  duty,  or  to  obey  the  d^ndantd'  just  and  necessary 
rules,  etc  And  the  Beferee  has  found  that  the  delay  was  occsr 
SLoned!  by  a  strike  of  the  defendants'  engineers,  and  their  refusal 
to  work. 

If  the  views  above  expressed  are  correct,  and  we  do  not  doubt 
fiiat  they  are,  then  upon  this  finding,  and  this  statement  in  the 
answer,  the  defendants  are  liable. 

But  the  defendants'  counsel  insists  that  the  finding  of  the 
referee,  in  this  particular,  is  against  the  evidence,  and  it  is  sought 
to  avoid  die  effect  of  the  averment  in  the  answer,  by  a  motion 
to  oonferm  the  answer  to  the  ficts  proved. 

K  vre  were  of  opinion  that  the  proofe  showed,  that  when  the 
fiiult  of  the  engineers  happened,  which  caused  the  delay,  ihej 
bad  left  the  employment  of  the  company,  in  such  wise  that  the 
company  were  not  responsible  for  their  acts,  it  is  not  entirely 
clear  that,  under  the  17Sd  section  of  the  code,  upon  which  the 
motion  is  founded,  we  could  allow  such  an  amendment 

The  defence  had,  in  this  respect^  been  rested  upon  the  ground 
that  the  delay  was  caused  by  the  wrongM  combination,  and 
subsequent  misconduct,  of  the  defendants'  servants.  The  plain- 
tiff had  a  right  to  go  to  trial,  assuming  that  the  persons  causing 
the  delay,  were  such  servants.  The  case  appears  to  bave  been 
tried  upon  that  theory.  Not  only  so;  the  objections  to  evidence 
indicate  that  the  defendants'  counsel  insisted  that  evidence  in 
support  of  the  answer,  as  put  in,  was  relevant  as  establishing  a 
defence. 

Under  such  circumstances,  it  is  very  questionable  whether 
the  proposed  ''amendment  does  not  change  substantially  the 
defence."  K  it  does,  we  are  not  authorized  to  grant  the  amend* 
ment  The  defendants,  in  such  case,  are  bound  by  their  admis- 
sion. The  plaintiff  was  under  no  obligation  to  o£kr  evidence  of 
the  feet  so  admitted ;  and  the  report  of  the  refes^ee  is  supported 
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by  the  admission,  althougli  no  proof  was  given  of  its  tnith,  or 
though  the  defendants  may  haye  given  some  evidence  which 
tended  to  prove  the  contrary.  {Broum  v.  (hUe^  1 E.  D.  Smith,  270.) 

But^  without  resting  upon  this  view  of  the  subject,  we  think 
the  report  of  the  re&ree  was  not  against  the  evidence  upon  this 
pointy  and  therefore  that  the  amendment  is  not  proper  in  any 
aspect 

It  was  the  strike'  of  the  defendants'  engineers,  the  refusal 
of  men  in  the  employment  of  the  company  to  perform  their 
work,  that  caused  the  delay.  It  is  true,  iJiat  one  of  the  de- 
fendants' witnesses  says,  that  on  the  day  agreed  upon,  the 
engineers  ''  left  the  employ  of  the  road."  Be  it  so,  and  still  it 
was  that  wrongful  act  which  caused  the  delay.  In  truth,  that 
language,  in  the  mouth  of  the  witness,  meant  no  more  than  the 
testimony  of  the  other  witness,  that  they  refused  to  work,  or 
stopped  work.  It  was  not  shown,  or  attempted  to  be  shown, 
that  the  period  of  the  employment  of  these  engineers  expired 
on  the  day  referred  to,  and  that  their  refusal  to  work  was  an 
actual  separation  of  themselves  from  all  connexion  with  the 
company;  on  the  contrary,  the  correspondence,  given  in  evidence, 
exhibits  the  defendants  as  inviting  them  to  return  to  duty. 
Indeed,  had  it  appeared  that  the  company  had  made  no  provi- 
mon  for  the  fiiture,  but  voluntarily  sujSered  all  these  contracts  to 
expire,  without  securing  the  services  of  the-requisite  number  of 
engineers,  for  the  time  next  ensuing,  a  further  ground  for  charging 
the  defendants  with  &ult,  would  at  once  arise,  in  their  own  neg- 
lect to  hire  engineers,  for  the  service,  which  they,  of  course,  knew 
would  be  necessary.  But  the  proofs  do  not  call  for  this  view  of 
their  liability. 

It  is  entirely  clear,  that  on  the  20th  of  June,  the  one  hundred 
and  forty  engineers  were  in  the  employment  of  the  defendants, 
and  were  their  servants,  and  that  on  t^at  day,  in  utter  neglect 
of  their  duty,  they  abandoned  their  engines,  and  suffered  the 
work  of  the  company  to  stand  stilL 

The  purpose  of  tiie  proposed  amendment  is,  no  doubt,  to 
enable  t^e  defendants  to  say,  that  after  the  engineers  left  their 
engines,  they  had,  by  their  own  act,  terminated  their  relation  to 
the  defendants  aj9  servants,  and  are  therefore  to  be  regarded  aj9 
strangers  and  tort  feaaora^  for  whose  acts^  if  they  operated  to 
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caofle  ddajy  the  defendants  are  not  liable  withm  the  cases 
referred  to. 

Doubtless,  the  act  of  one  who,  being  a  servant^  is  discharged, 
or  Yoluntaiily  abandons  the  service,  committed  after  the  actual 
termination  of  his  relation  to  the  master,  may,  if  it  cause  delay, 
-without  the  fault  of  the  master  or  his  servants,  excuse  such 
deky,  and  even  although  the  act  of  the  servant^  in  so  abandoning 
the  service,  was  wrongful  and  in  violation  of  his  express  engage- 
ment But  when  the  very  act  of  abandonment  causes  the  delay, 
ike  case  is  plainly  otherwise :  then  it  is  his  want  of  fidelity  as  a 
servant,  and  not  the  tortious  act  of  one  not  a  servant,  which 
causes  the  delay  complained  o£ 

It  is  true  lliat  there  was  some  evidence  that  other  engineers 
were  pieyented  from  perfoiming  service,  after  the  rebellious  engi- 
neers had  quit  their  work,  by  fear  of  their  lives,  and  that  some 
acts  of  Tiolence  were  committed.  But  the  scope  and  tendency 
of  the  evidence,  as  a  whole,  is  to  show  that  it  was  the  sudden 
and  ficultj  refusal  of  this  large  body  of  the  Company's  engineers, 
then  their  servants,  to  do  their  duty,  that  caused  the  delay  in 
question ;  and  we  think  that  the  finding  of  the  referee,  in  this 
particular,  is  not  without  evidence,  nor  against  evidence.  The 
amendment  sought  ought  not  to  be  allowed. 

The  case  is  novel  and  peculiar;  Our  view  of  the  subject  seems 
to  place  the  defendants  in  a  condition  of  onerous  responsibilily ; 
indeed,  to  place  them  in  a  good  degree  in  the  power  of  their  own 
employees,  and  it  may  be  to  drive  the  defendants,  under  similar 
circumstances,  to  submit  to  unreasonable  requirements  made  by 
their  servants,  involving  a  revocation  of  rules  and  regulations  of 
great  importance  to  themselves,  and  necessary  to  the  preserva- 
tion of  the  lives  and  safety  of  their  passengers.  In  this  aspect, 
the  question  assumes  an  importance  affecting  the  public  as  well 
as  the  defendants.  But  the  rules  goveming  their  liabilities  are 
not,  in  truth,  conceived  in  any  harsh  spirit  We  perceive  no 
ground,  upon  which  they  can  be  relieved  from  duties  which  apply 
to  others,  whose  business  is  less  extensive,  and  who,  therefore,  are 
less  at  the  mercy  of  employees.  We  are  boimd,  we  think,  to  say 
it  is  their  duty  to  make  and  enforce  obedience  to  reasonable  and 
prudent  rules  for  the  preservation  of  life  and  property ;  and  also, 
their  duty  to  employ  fidthfiil  servants,  and  answer  for  their  fidelity. 
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The  pdntB  mged  by  the  sppeUantB  on  the  aigament,  embraoe 
maiij  particulars,  but  what  has  been  said  seems  neceBsaril j  to 
coyer  them  all,  except,  perhaps,  one,  which  is  founded  upon  a 
conceded  error  in  the  report  of  the  referee,  in  which  he  states 
that  the  plaintiff's  goods  were  receiyed  for  transportation  in  May 
and  June,  1864,  when  Oounsel  on  both  sides  agree  that  there 
is  no  eyidence  Ihat  any  were  receiyed  prior  to  the  19th  of  June. 
Indeed,  the  teferee  upon  proof  that  the  goods  ariiyed  in  Mew 
York  on  the  7th,  8th,  and  10th  of  July,  finds  a  delay  and  deten- 
tion of  about  seyenteen  days.  His  report  is,  therefore,  substan- 
tially in  conformity  to  the  proof;  the  word  "  May,"  is  a  dear 
misteke.  The  period  of  delay  is  coirectly  found,  and  its  cause 
is  coirectly  stated.  This  mistake  (which  is  probably  only  cleri- 
cal), did  not  affect  the  result,  aud  ought  not  to  affect  it  The 
defendants  haye  not  been  charged  with  any  delay  occurring 
between  May  and  the  19th  of  June.  They  are,  by  the  report  of 
the  referee,  held  liable  for  the  damages  caused  by  the  detention 
produced  by  the  misconduct  of  their  engineers,  in  the  interyal 
between  the  19th  of  June  and  the  10th  of  July;  and  only  for 
the  delay  within  that  period.  The  mistake  appearing  in  the 
report,  therefore,  does  not  prejudice  the  defendants.  It  is  incon- 
sistent with  the  other  part  of  the  finding,  and  has  not,  in  fiic% 
entered  into  the  question  or  ground  of  liability.  We  think  the 
judgment  ought  not  to  be  leyersed  by  reason  of  such  a  mistake^ 
when  the  error  has  not  affected  the  result 

The  judgment  should^  therefore,  be  affirmed  with  costs.    . 


John  M.  Datisok  v.  Silas  Sbthoub  and  otheis. 

The  plAintiff  was  employBd  by  the  firm  of  H.  0.  S^ymoor  k  Ca,  of  whom  the  defend- 
ants are  the  snnriTors,  to  procare  for  the  firm  from  the  directots  of  a  Bailioad  Ca 
anthorised  to  oonstract  a  railioad  from  Gindimati,  Ohio,  to  Illmois  town,  IlUnoia;  a 
oontract  fbr  building  the  road,  and  agreed  to  pay  him^r  his  s^ryicea,  should  he 
saooeed  in  obtaining  the  contract,  the  sum  of  $1 0,000.  The  plaintiff  concealed  hia 
own  agency,  and  the  contract  was  obtained  through  the  influence,  with  the  direo- 
tora  of  the  oompaayi  of  third  penoiui  emplc^ed  by  the  pi*»«*iff,  and  acting  for  » 
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pecmnaiy  reward.    He  daiined  in  this  aoti<m  to  raoorer  tiie 
wfaksh  the  finn  of  H.  G.  Seymour  ft  Oa  had  fltipalatod  to  pay  him. 

AU^  iipon  A  fhn  examination  of  adjudged  caaeei)  that  the  oontracty  upon  which  the 
aetiotn  waa  founded,  if  not  in  its  temm,  yet  from  the  nature  of  the  means  that 
were  used  to  infinenoe  the  action  of  the  direoton  of  the  Bafiroad  Go.,  by  an 
•gent  of  the  plamtifl;  waa  an  agreementi  which,  aa  coiitniyto  moralitj  and  pahlio 
policy  could  not  be  enforced. 

Judgment  for  plaintiff  reveraed,  and  oomphunt  dinmiaied  with  coati. 
(Before  HomcAS,  Slosson,  A  WooDBurr,  J.  J.) 
Heard  Januaiy  20,  decided  April  11,  1867. 

This  is  an  appeal  by  the  defendants,  from  a  judgment  in  &fm 
of  the  plaintiff  for  the  sum  of  $18,260.88  upon  a  yeidict  of  a 

The  cause  was  tried  before  Chief  Justice  Oaklet,  and  a  jury, 
in  Jannaiy  1866.  The  defendants'  connsel  moved,  when  the 
testimony  was  dosed,  to  dismiss  the  complaint,  which  motion 
was  denied,  and  the  defendants  dnly  excepted.  - 

The  fects  are  stated  in  the  opinion  of  the  Court 

Jos,  T.  Brady ^  for  the  defendants,  appellants. 
F.  R  (hating^  for  the  plaintiff  respondent 

Br  THE  CouBT.  HoTFUAK,  J. — The  first  question  to  be 
considered  is  the  important  one,  whether  the  plaintiff  is  entitled 
to  recover  against  any  one,  upon  his  own  showing;  whether  his 
agreement  was  not  one  which  public  policy  forbids  to  be  en* 
feroed. 

The  case  to  present  this  question  is  briefly  this.  A  company 
had  been  incorporated  by  the  State  of  nUnois,  to  construct  a 
railroad  within  that  State.  Acts  of  the  States  of  Indiana  and 
Ohio  had  also  been  procured,  under  which,  together,  a  road  was 
to  be  made  from  Cincinnati  in  Ohio,  to  Illinois  Town.  The 
plaintiff  was  employed  by  Hezekiah  0.  Seymour,  one  of  the  firm 
of  H.  C.  Seymour  &  Co.,  acting  on  behalf  of  such  firm,  to  pro- 
cure for  such  firm  contrax^ts  with  such  Bailroad  Company, 
for  the  constructing  of  the  said  roads^  and  furnishing  and  equip- 
pmg  the  same.  .That  by  his  labor  and  services,  the  contracts 
were  procured  for  the  fbrm ;  and  that  they  agreed  to  pay  him 
$10,000.    That  the  contracts  were  of  great  pecuniary  emolu- 
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ment;  that  the  fiim  realized  large  profits,  and  tiie  earn  agreed 
to  be  paid  him  was  reasonable. 

That  the  firm  was  to  receive  for  completing  the  road  firom 
Illinois  town,  a  portion  of  the  route,  two  millions  five  hundred 
thousand  dollars,  and,  for  the  residue  of  the  route,  six  millions 
five  himdred  thousand  dollars. 

Since  the  24th  of  July  1853,  the  firm  had  sold  and  transferred 
all  their  interest  to  Henry  D.  Bacon,  or  to  a  firm  of  Page  & 
Bacon,  or  Bacon,  Page,  &  Go.  Such  is  an  outline  of  the  com- 
plaint 

It  appears  that  the  contract  with  EL  C.  Seymour  and  associ- 
ates, was  made  in  November  1861, — ^That  H.  C.  Seymour  died 
in  July  1868.  It  does  not  appear  that  anything  was  done  under 
the  contract  in  his  lifetime;  but  it  is  shown,  that,  after  his  death, 
the  whole  interest  in  the  contract  was  disposed  o^  and  realized 
five  himdred  thousand  dollars. 

And  the  case  made  by  the  plaintifif  is,  that  he  recommended 
Seymour  to  one  Clements,  who  knew  nothing  of  him.  That 
Clements  recommended  Seymour  to  the  Directors,  in  conse- 
quence of  the  plaintiff's  attestation  to  his  qualities.  That  Cle- 
ments was  employed  when  the  Company  was  preparing  to  let 
the  Boad,  and  was  to  have  a  good  commission,  which  was 
adjusted  afterwards  at  $10,000.  That  Clements  engaged,  for 
these  considerations,  io  use  his  influence,  and  did  use  it,  to  pro- 
cure the  contract  for  Seymour.  That  such  influence  was  suc- 
cessful, or  at  least  influential  in  obtaining  the  object.  As  he 
deposes — "  We  did  not  stand  upon  the  street  comers  to  do  this, 
but  went  to  work  through  third  parties,  and  in  every  way  we 
could." 

In  addition,  when  Clements  first  undertook  this  office,  Davison 
did  not  even  name  to  him  the  intended  contractors.  He  did  not 
appear  before  the  Directors  openly  as  Seymour's  agent  On  the 
contrary,  he  first  informed  them  that  he  had  friends  at  the  East 
who  could  send  on  good  men  to  take  the  contract.  In  the  course 
of  the  negotiations  he  named  Seymour ;  but  this  was  to  the  Direc- 
tors individually,  as  I  infer.    To  the  Board  he  was  unknown. 

Undoubtedly,  this  was  the  employment  of  Clements  for  a 
bribe,  to  use  personal  influence  with  the  Directors  to  secure  a 
lucrative  contract  for  one,  of  whose  capacity  or  responsibility  he 
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"wafi  entdiely  ignoianl  He  was  to  use  this  secretly,  and  with 
indiyidaals. 

The  directors  of  this  great  rail-road  scheme,  if  thej  stood  not 
in  the  capadty  of  public  officers  owing  a  duty  to  the  state,  yet 
were  trustees  of  the  stock-holders  of  the  road,  and  owed  the  best 
efforts  of  industry,  integrity,  and  economy  to  them. 

No  one  can  deny  that  a  stipulation  for  any  personal  advantage 
or  profit^  which  might  attend  and  influence  the  discharge  of  their 
trust  to  the  stock-holders,  would  be  a  violation  of  duty ;  and  no 
engagement  given  to  them,  or  contract  made  with  tbem,  for  that 
object,  could  bear  the  scrutiny  of  the  law. 

I^  again,  one  of  their  officers — if  Mitchell,  for  example,  empow- 
ered to  n^gotiate^  and  finally  to  settle  the  contract  witii  Seymour, 
liad  received  an  obligation  for  the  payment  of  a  sum  of  money 
£>r  his  services,  it  could  never  have  been  enforced. 

Does  the  present  case  fall  within  the  principle  whicb  would 
avoid  such  agreements  ?  Numerous  authorities  have  been  cited 
by  the  Counsel  of  the  defendants.  The  most  of  them  are  reviewed 
in  Oray  v.  Hook  (4  Comstock,  451.) 

That  case  was  one  of  an  agreement  between  two  applicants  for 
the  office  of  Inspector  of  flour,  that  one  should  withdraw  his 
Implication,  and  aid  the  appointment  of  the  other ;  in  considera- 
tion of  which,  he  was  to  receive  half  the  emoluments  of  the  office. 
This  was  held  void  at  common  law,  though  not  within  the  statute 
prohibiting  the  sale  of  public  offices. 

The  case  of  Waldo  v.  Martin  (4  Barnwell  &  Cresswell,  819,  and 
1st  Carr.  &  Payne  1)  is  very  similar,  where  the  power  of  appointr 
ment  was  in  an  individual.  The  holder  of  an  office  resigned  it 
in  favor  of  another,  with  an  agreement  to  procure  the  appoint- 
ment for  him  in  consideration  of  receiving  a  moiety  of  the  profits. 
A  covenant  was  executed  to  carry  the  arrangement  into  effect, 
and  the  deed  was  held  void,  as  a  firatid  upon  the  party  making 
the  appointment 

Hanington  v.  Duchastd  (2  Swanton,  167  n.)  reported  imperfectly 
in  1  Br.  G.  B.  116,  is  one  of  the  most  striking  decisions  of  that 
rough,  gteat  lawyer.  Lord  Thurlow.  The  Earl  of  Bochford  was 
Qroom  of  thestole,  and  had  the  appointment  of  royal  pages.  He 
agreed  with  Hanington,  to  get  him  the  place,  on  his  giving  a 
bond  secoiing  an  annuity  of  £100  to  one  St  Feroil,  who  was  a 
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foreigiier,  and  could  not  bold  the  station.  The  present  defendant 
brought  an  action  as  administrator  of  St  Feroil,  to  recover  arrears 
of  the  annuity ;  and  this  bill  was  brought  to  have  the  bond  given 
up,  and  declared  void. 

Lord  Thurlow  observed,  that  there  was  no  distinction,  whether 
the  office  was  public  or  private ;  none  between  public  and  private 
servants;  and  next,  that  the  King's  servants  were  not  merely 
private  servants.  He  proceeded :  '^  It  is  impossible  to  bring  the 
case  to  any  other  point  than  this,  that  the  enconragement  of  the 
contract  is  contraiy  to  the  good  of  the  public;  and  such  good 
requires  that  the  contract  be  put  an  end  to ;  otherwise  it  would 
be  a  declaration  of  the  law,  that  the  party  shall  have  the  benefit 
of  the  contract^  for  the  law  approves  what  it  refttses  to  rescind. 
It  is  a  transaction  on  a  foundation  which  ought  not  to  be  the  basis 
of  a  civil  contract  What  I  am  to  determine  upon  is,  whether, 
if  one  person  be  authorized  to  recommend  or  appoint  another  to 
an  office  under  a  third  person,  he  can,  without  tiie  privity  of  the 
third  person,  for  a  private  consideration  of  his  own,  recommend 
or  appoint  such  other  person?  It  does  not  now  seem  to  be  con- 
tended that  the  bond  would  have  been  good,  had  it  been  given 
to  Lord  Bochford  himself;  now,  if  the  contract  itself  was  wrong, 
how  can  I  make  a  difference?  It  would,  perhaps,  have  made 
the  point  stronger." 

The  case  is  very  strong.  Hanington  received  the  profit  of 
the  station.  St  Feroil,  was  as  near  as  possible,  innocent  in  the 
transaction.  Lord  Bochford  sold  .his  influence,  not  directly,  for 
a  personal  advantage,  but  to  provide  for  his  tutor.  If  this  case 
be  law,  it  must  have  a  powerful  influence  upon  the  present 

The  case  of  Hopkins  v.  PresooU^  Com.  Bench  Bep.  618),  was 
one  of  a  bargain  to  use  influence  in  obtaining  an  office  connected 
with  the  collection  of  the  revenue.  It  was  held  void  under  a 
particular  statute ;  but  Coleman  Justice  held,  that  it  would  have 
been  void  at  common  law,  under  the  decision  of  Lord  Thurlow, 
in  HaningUm  v.  DuchaateL 

To  these  English  cases  may  be  added  Money  v.  MacJeod  (2  Simon 
&  Stuart,  801)  where  the  question  was,  as  to  the  legality  of  a 
contract  to  account  for  a  share  of  emoluments  for  procuring  the 
command  of  an  East  India  Company  ship.  A  material  point  of 
difference,  however,  is,  that  the  plaintifl^  whose  influence  it  was 
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alleged,  had  been  procured,  was  in  the  employ  of  the  Coempanj. 
He  was  not  a  director,  nor  in  any  way  eutitl^  to  a  voice  in  the 
selection*  The  Court  directed  an  issue  as  to  the  consideration  of 
the  bond. 

The  case  is  not  an  absolute  decision ;  but  I  do  not  see  why  an 
issue  was  ordered  to  the  point  of  consideration,  except  upon  the 
ground  of  an  illegality,  if  it  should  be  found  to  be  what  it  was 
alleged. 

The  case  of  Mardum  y.  The  BaUmtm  &  Ohio  R  R  06.  (16 
Howard  U.  S.  Bep.  326,)  was  one  of  a  contract  to  make  a  certain 
compensation  to  an  agent  engaged  in  soliciting  the  votes  and 
influence  of  member^  of  a  Legislature.    ^ 

There  are  two  propositions  in  the  charge  of  the  Judge,  at  the 
tiial,  which  received  the  entire  approbation  of  the  Court,  on  a 
writ  of  error,  and  are  of  the  highest  pertinency  and  importance. 
I  may  assume  that  the  Court  was  unanimous  on  these  points. 
The  three  judges  who  dissented,  did  so  upon  the  question  of  the 
jurisdiction  of  the  Circuit  Court. 

After  instructing  the  jury  as  to  whether  the  contents  of  a  let- 
ter was  part  of  the  agreement,  which  letter  indicated  the  use  of 
improper  means  with  the  Legislature,  the  Judge  charged : — ^'  That 
even  if  there  were  no  such  agreement,  yet  the  contract  was  against 
the  policy  of  the  law,  and  void,  ii^  at  the  time  it  was  made,  the 
parties  agreed  to  conceal  from  the  m^nbers  of  the  Legislature, 
the  &ct^  that  the  plaintiff  was  employed  by  the  defendants  as 
their  agent,  to  advocate  the  passage  of  the  law,  and  was  to  receive 
a  compensation  in  money  for  his  services,  in  case  the  law  was 

"iVex^  if  there  were  no  actual  agreement  to  practise  such  con- 
cealment^ yet  he  was  not  entitied  to  recover,  if  he  did  conceal 
from  the  members  of  the  L^islature,  when  advocating  the 
passage  of  the  law,  that  he  was  acting  as  agent  of  the  defendants, 
and  was  to  receive  a  compensation  in  case  the  law  passed." 

This  autiiority  is,  to  my  mind,  conclusive,  unless  there  be  a 
distinction  between  the  cases  of  undue  influence  used  with 
members  of  a  Legislature,  and  cases  of  the  same  influence  used 
witii  Directors  of  a  Corporation. 

The  authorities  cited  in  Oray  v,  Sookj  especially  FuUer  y. 
Dame  (18  Pick.  472^  tend  to  sustain  a  similar  principle. 
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The  latter  case  has  been  much  criticiaed  bj  oounaelf  and  it  is 
proper  to  make  some  observations  upon  it 

One  Daine,  the  defendant^  was  the  owner  of  land  adjacent  cer- 
tain flats.  It  was  an  object  to  him  to  get  the  Worcester  railroad 
company  to  erect  a  depot  on  tiiese  flats.  He  entered  into  an 
agreement  with  one  Henry  H.  Fuller,  that  they  should  unite  in 
getting  up  a  company  to  purchase  the  flats,  and  procure  the  rail- 
road company  to  locate  the  depot  theie.  He  was  to  make  Fuller 
a  pecuniary  compensation  (by  deliyery  of  a  note  executed  and 
put  in  escrow)  if  the  location  took  place.  A  company  was 
formed ;  the  flats  purchased ;  and  the  railroad  company  agreed  to 
establish  the  depot  on  the  flats.  Fuller  wiis  a  member  of  this 
latter  company  at  the  time  of  the  agreement^  and  afterwards 
became  a  member  of  the  joint-stock  company.  The  agreement 
was  known  only  to  the  parties  and  a  witness.  The  note  had 
been  endorsed  to  the  present  plaintiff  after  its  maturity.  It  was 
held  that  the  agreement  was  against  public  policy,  and  void.  It 
affected  the  public  iaterest.  It  affected  the  interests  of  the 
Worcester  Rdlroad,  and  also  those  of  the  Joint  Stock  Company. 

The  promise  in  this  case  was,  it  is  true,  with  one  who  held  the 
position  of  a  director  in  one  of  the  companies.  But  it  will  be 
found  that  the  reasoning  of  the  Chief  Justice  rests  upon  princi- 
ples which  must  extend  to  every  contract  with  any  one  engaged 
to  use  similar  means  for  an  undue  influence. 

The  case  of  Sedgtoick  v.  Staunton  (18  Barbour  Bep.  476),  does 
not  affect  these  positions.  Legitimate  efforts  were  made  by  an 
avowed  attorney  and  agent^  to  present  to  the  ComnussioneiB  of 
the  Land  Office  a  case  favorable  to  the  applicant  See  fiirther, 
Harris  v.  Hoofs  Moecutars  (10  Barbour  Bep.  489). 

I  am  led  to  the  conclusion  that  it  would  be  impossible  to  allow 
Clements  to  sustain  an  action  upon  the  agreement  with  him* 
There  was  in  it  most  of  those  elements  of  a  vicious  contract| 
which  have  avoided  similar  obligations  in  the  leading  cases 
cited.  There  was  secrecy,  applications  to  individuals,  a  concealed 
promise  of  compensation,  and  utter  ignorance  and  reddessnesB 
as  to  the  competency  of  the  party  whose  cause  he  was  promoting, 
and  whose  rewaid  he  was  to  receive.  There  is  this  diffarenoe, 
that  these  directors  were  servants  of  an  organization  inferior  to 
that  of  a  State,  yet  acting  in  a  very  spacious  sphere,  and  repr^ 
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sentiiig  an  extensive  body  of  oonstitaenls.  The  distinctioii 
between  their  position  and  that  of  Legislators,  upon  a  question 
like  this,  appeals  to  me  but  slmdowy. 

li^  then,  the  claim  of  Clements  would  be  promptly  rejected, 
does  the  present  plaintiff  stand  in  a  better  position  ?  His  original 
employment  might  have  been  cojisistent  with  an  open  avowed 
agency — ^with  an  intent,  or  iustructions,  to  make  it  known ;  and 
thus  be  free  from  all  objection.  But  we  are  left  in  ignorance  of 
what  the  terms  of  such  original  agreement  were;  and  how  far 
they  extended.  AH  is  indefinite,  except  merely  an  employ* 
ment  He  engages  Clements ;  and  here  again  that  employment 
may  have  been  perfectly  &ee  from  censure  on  the  plaintiff's 
part  But,  we  cannot  separate  the  acts  of  Clements  from  the 
acts  of  the  plaintiff.  There  is  a  legal  identity  between  them  for 
the  purposes  of  this  action.  The  plaintiff  must  be  held,  to  have 
employed  Clements  to  do  what  he  did  do,  or  to  have  been 
bound  to  superintend  his  proceedings,  and  fiee  them  from  what 
was  illegal.  It  is  impossible  to  permit  him  to  profit  by  the 
misdeeds  of  his  own  ag^it,  however  ignorant  and  exempt  firom 
them  himself.  His  ignorance,  wheai  knowledge  was  a  duty, 
becomes  equivalent  to  a  &ult 

The  judgment  must  be  reversed  and  the  complaint  dismissed. 


Bayabd  CSlabee,  and  others,  v.  JoHK  A.  Davbkpobt, 

and  others. 


TBm  was  an  eqaftf  soit^  and  its  objects  were  to  compel  ttie  defendant  Davenport  to 
amrender  to  the  plaintitBi  the  pofleeasion  of  certain  lots  in  the  dty  of  New  York, 
and  to  ccmyej  to  them  a  dear  title,  and  to  aooonnt  to  them  for  the  rents  and 
profits  received  hj  him  daring  his  posseasion.  The  plaintUBi  daimed  title  as 
devisees  under  the  will  of  Mary  Clarke,  who  died  seized  of  the  premises.  The 
defendant  Davenport  derived  his  title  by  meane  conveyances  from  one  Thomas 
AMhf  Jr.,  to  whom  the  lots  were  sold  and  conveyed  by  Thomas  B.  Clarke,  the 
fiither  of  the  plaintiflb,  by  virtue,  it  was  alleged,  of  his  powers  as  a  trustee  under 
certain  acts  of  the  Legislatare  and  orders  of  the  Chancellor.  The  plaintifb  insisted 
tiist  the  orders  of  the  Chancellor  were  void,  as  exceeding  his  aathority  under  the 
•ots  «f  JONS  Legislatare^  and  also  insisted,  upon  other  grounds,  that  the  sale  aad 
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oonveyanoe  to  Aah  were  fiwidolent  and  void.  They  also  inoated  that  the  delend- 
ant  was  bound  to  prove  the  money  oonslderation,  stated  in  the  deed  to  Ash ;  and 
that  no  such  proof  having  been  given,  the  Court  was  bound  to  hold,  that  as  against 
the  plaintiff  the  oonveyanoe  was  void.  The  concluaions  of  the  Court  upon  the 
whole  case  were— 

First — ^That  Thomas  B.  Clarke,  on  the  12th  of  November,  181*7,  when  he  sold  and 
conveyed  to  Thomas  Ash  the  lots  in  controversy,  had  full  power  and  authoiityt 
as  a  trustee  under  the  acts  of  the  Legislature  and  orders  of  the  Chancellor  men- 
tioned in  the  pleadings,  to  sell  the  same^  and  to  give  to  a  bond  fide  purcfaaaer  ft 
good  and  indefeasible  title. 

Seoond. — ^That  the  oonveyanoe  to  Ash,  in  ita  terms  and  upon  its  face,  was  exaoUy 
such  as  Clarke,  under  the  statutes  and  orders  before  mentioned,  was  fully  author- 
ized to  make. 

Third. — ^That  this  oonveyanoe,  being  a  deed  of  bai*gain  and  sale^  and  its  ezecation 
and  delivery  being  admitted,  was  sofflcient  proo^  in  the  flrat  inHtancx^  that  it 
was  in  reality  founded  upon  the  pecuniary  consideration  therein  stated;  and  that 
the  acknowledgment  therein  contamed  was  also  sufficient  proof  that  the  oonsider- 
ation  mentioned  was,  in  &ct,  paid. 

Fourth. — That  this  deed,  therefore,  upon  its  &ce  raised  a  use  which,  by  force  of  the 
statute,  was  executed  in  the  purchaser,  thereby  vesting  m  him  a  ftill  legal  title  to 
the  premises  in  question. 

Fifth. — ^That  the  burthen  of  proof  to  impeach  the  validity  of  the  deed,  by  showing 
a  different  consideration  than  that  therein  stated,  was  cast  upon  the  plaintiffii^ 
and  that  the  allegations  in  the  bill  which  were  put  in  issue  by  the  answer,  that 
the  true  and  only  omsideration  was  the  satisfiiction  of  an  antecedent  debt  con- 
tracted by  Clarke  for  his  personal  benefit,  were  wholly  unsustained  by  prooC 

Sixth. — ^That  the  title  acquired  by  Ash  was  not  impaired  or  affected  by  an  alleged 
misapplication  by  Clarke  of  the  purchase  money  received  by  him.  The  case  not 
belonging  to  any  daas  of  trusts  in  which,  as  the  law  fonnerly  stood,  a  puichaaer 
ttom  a  trustee  was  bound  to  see  that  the  purchase  money  was  properly  applied 
to  the  purpose  o^  the  trust 

Seventh. — ^That  there  was  no  evidence  that  could  justify  the  Court  in  saying,  that 
the  orders  of  the  Chancellor,  under  which  ihe  sale  and  conveyance  to  Ash  were 
made,  were  procured,  as  is  alleged,  by  »  concealment  and  misrepresentation  of 
material  &cts;  but  that,  on  the  oontrary,  the  truth  of  the  representatkma  oon- 
tained  in  the  petition  of  Clarke,  upon  which  the  orders  were  founded,  was  esta- 
blished by  the  report  of  the  Master  to  whom  the  petition  was  referred,  and  by  the 
confirmation  of  that  report  by  the  Chancellor. 

Bigfath. — ^That  had  the  dearest  proof  been  given,  that  the  orden  in  qaestkxk  were 
procured  by  fimid,  yet,  as  they  were  regular  and  valid  on  their  iaee,  the  fhmd 
would  not  have  affected  the  tiUe  of  an  innocent  purchaser,  and  there  was  nothing 
in  the  pleadings  or  proofii  to  show  that  actual  or  constmotive  sotSoe  was  impatabld 
to  Ash. 

Upon  these  grounds  the  bill  was  diwnisBed  with  costs. 
(Before  Dun,  Boswobtb,  and  Woodbutt,  J.J.) 
Heard  Deoember  2,  1860.    Decided  April  2^  1867. 

TmB  was  an  eqxdty  suit^  and  was  one  of  thoae  tranafened 
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from  the  Supreme  Court  to  this  Oonit^  under  an  act  of  the 
Legislatare  passed  in  April,  1849,  and  which,  by.the  terms  of 
the  law,  were  directed  to  be  heard,  in  the  first  instance,  at  a 
General  Term.  The  nature  and  objects  of  the  suit^  and  all  the 
questions  of  £act  and  of  law  arising  upon  the  pleadings  and  evi- 
dence, and  upon  which  the  controy^sy  turned,  are  fully  stated 
in  the  opinion  of  the  Court 

D.  D.  MM,  for  the  plaintiC 

A.  H.  Dama^  for  the  defendant 

By  the  Coubt.  Dueb,  Jushge. — ^This  is  one  of  the  long 
pending  equity  cases  which,  by  an  act  passed  by  the  Legislature^ 
in  1849,  were  transferred  from  the  Supreme  Court  to  this  court^ 
and  directed  to  be  heard  at  a  General  Term  thereof  It  was 
accordingly  heard  upon  the  pleadings  and  proofi  at  the  Decem- 
ber General  Term,  before  Mr.  Justice  Boswortb,  Mr.  Justice 
Woodru£^  and  myself  and  I  am  now  to  state  the  condusipna^ 
and  the  reasons  upon  which  they  are  founded,  that  a  carefhl 
examination  of  the  case  has  led  us  to  adopt 

The  relief  sought  by  the  bill  is,  that  the  defendant^  Davenport, 
may  be  compelled  to  surrender  to  the  plaintifb  the  poesession  of 
ihiee  lots  of  groimd,  situate  on  the  south  side  of  Tw^ity-eighth 
Street^  between  the  Ninth  and  Tenth  Avenues,  in  this  city,  and 
to  account  to  them  for  the  rents  and  profits  received  by  him  dur- 
log  the  time  he  has  held  the  posseasion.  The  ground  upon 
which  their  title  to  this  relief  was  finally  placed  by  the  learned 
Counsel,  who,  with  so  mnch  ability,  as  well  as  zeal  and  perse* 
verance^  has  conducted  this  and  many  other  suits  on  their  behalf 
will  hereafter  be  distinctly  stated. 

The  defence  is,  that  the  defendant,  Davenport,  has  a  valid  and 
unimpeachable  title,  both  at  law  and  in  equity,  to  the  lots  in 
question,  derived  by  sundry  mesne  conveyances  fiom  one 
ThcHnas  Ash,  to  whom  the  lots  were  sold  and  conveyed,  in 
November,  1817,  by  Thomas  B.  Clarke,  the  father  of  the  plain-* 
tiffi,  by  virtue  of  the  power  and  authority  that  it  is  alleg^  were 
vested  in  him,  by  certain  acts  of  the  Legislature,  and  orders  of 
the  ChflDoellor,  to  which  it  will  be  necessary  iiereafter  more  par* 
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tLColarlj  to  advert  It  abo  appears  from  the  bill,  and  the 
answers,  that,  in  1840  or  1844,  the  lots  in  question,  for  the  pur- 
pose of  satisfying  oertun  xuxpaid  assessments,  were  sold  by  the 
corporation  for  the  term  of  500  years,  to  the  defendant,  Wheeler, 
and  that  the  lease  granted  to  him  by  the  corporation  has  since 
been  assigned  to  and  is  now  held  by  tiie  defendant,  Davenport, 
but  without  expressing  or  intimating  an  opinion  as  to  the  legal 
effect  of  this  transaction,  had  the  necessaiy  proo&  of  the  regu- 
larity of  the  assessment  and  sale  been  given,  we  shall  dismiss  it 
from  further  consideration  and  notice,  and  confine  ourselves 
entirely  to  the  facts  and  circumstances  necessary  to  be  considered 
in  judging  of  the  validity  of  the  original  sale  and  conveyance  to 
Ash.  We  are  satisfied  that  it  is  upon  the  validity  as  against 
the  plaintiff  of  the  title  thus  acquired,  that  the  case  wholly 
turns. 

The  facts  necessary  to  be  stated,  and  borne  in  mind  in  the 
consideration  of  this  question,  are  the  following: — 

The  lots  in  controversy  belonged  to  an  estate  at  Chelsea,  in 
this,  city,  of  which  Mrs.  Mary  Clarke  died  seized,  in  the  year 
1802,  and  were  included  in  that  part  of  the  estate  which,  by  her 
last  will  and  testament,  she  devised  as  follows:  '^To  Benjamin 
Moore,  ajid  Charity,  his  wife,  and  Elizabeth  Maunsell,  and  their 
heirs,  as  joint  tenants  and  trustees,  in  trust  to  receive  the  rents 
and  profits  thereof  and  pay  the  same  to  Thomas  B.  Clarke  dur- 
ing bis  life,  and  after  his  death  iu  trust  to  convey  the  same  to 
his  lawful  issue,  who  shall  be  living  at  his  death,  in  fee,  and  if 
he  shall  not  leave  such  issue,  then  to  my  grandson,  Clement  C. 
Moore,  in  fee."  Thomas  B.  Clarke,  the  equitable  tenant  for  life, 
di^d  in  1826,  and  upon  his  death  ihe  remainder  in  fee,  whether 
legal  or  equitable,  looking  alone  to  the  words  of  the  devise, 
vested  in  the  plaintiffs,  who  were  his  only  children  and  issue 
then  living.  Hence,  xmless  the  tide  given  to  them  by  the  devise 
had  been  previously  and  lawfully  divested  or  defeated,  they  are 
the  unquestionable  owners  of  the  lots  in  controversy. 

In  1814,  the  Legislature,  upon  the  joint  application  of  Thomas 
B.  Clarke,  the  trustees,  and  the  ultimate  remainder  man,  C.  C. 
Moore,  passed  an  act  dischaiging  wholly  frt>m  their  trust  the 
trustees  named  in  the  will,  and  authorizing  the  Court  of  Chant 
oery  to  appoint  others  in  their  place,  with  power  not  only  to  ez6« 
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cote  the  trosta  of  ike  mil,  bat  to  perform  the  duties  specified  in 

tibe  act    The  aot  then  empowered  the  trustees  so  to  be  sabsti^- 

toted  to  diyide  the  lands  devised  into  two  equal  partSi  one  part  to 

be  held  hy  them  to  the  uses,  aad  upon  the  trasts  declared  in  the 

will,  the  other  to  be  subdiyided  into  lots,  which,  upon  certain 

tenns,  ihej  were  authoriased  to  sell  and  oonvej,  so  as  to  pass  to 

purcbeers  all  the  right,  title,  and  interest,  of  tiie  testatriz,  Mary 

Clarke,  at  the  time  of  her  deaths    The  proceeds  of  such  sdes  the 

tmstees  were  directed  to  inyest  in  public  stocks,  and  other  seen- 

lities,  and  to  invest  annually  a  moiety  of  the  income,  and  aocu- 

mul^  the  same  for  the  benefit  of  the  devisees  in  remainder,  to 

be  paid  to  them  on  the  death  of  Olarke.    The  residue  of  the 

income  they  were  directed  to  pay  to  Clarke,  as  it  aocroed  for  his 

own  use  and  benefit,  the  maintenance  of  his  fiunily,  and  the 

edncation  and  support  of  his  children.    There  are  other  provi* 

flODS  in  the  act  whidi  it  is  deemed  unnecessary  to  state,  except 

the  dedaiation  that  the  trustees  to  be  appointed  should  be 

adjudged  trustees  under  the  will,  in  like  manner  as  if  they  had 

been  named  and  appointed  therein,  evidently  meaning,  that  in 

addition  to  the  powers  given  to  them  by  the  act,  they  should 

poflsesB  not  only  the  same  powers,  but  the  same  estate  that  were 

gpnren  and  devised  to  the  original  trustees  by  the  terms  of  the 

will — an  observation,  of  .which  the  bearing  and  perhaps  the 

materiality  will  hereafter  be  seen. 

Ko  action  was  had  in  the  Court  of  Chancery  under  this  act; 
no  trustees  were  appointed,  and  no  orders  made;  and  in  1816, 
the  L^idatore,  upon  the  petition  of  Clarke,  passed  another  act, 
some  of  the  provisions  of  which,  it  will  not  be  inexpedient  to 
state ;  the  statement  is  requisite  to  a  full  exposition  and  clear 
understanding  of  our  views  upon  the  questions  hereafter  to  be 
considered  and  determined. 

Before  this  act  was  passed,  C.  C.  Moore,  the  ultimate  remain* 
der  man,  had  released  to  Clarke  all  his  interest  in  the  trust 
estate;  and  the  act,  after  reciting  this  fiust,  vested  the  contingent 
interest  of  C.  C.  Moore  in  the  proceeds  of  any  property  that 
might  be  sold  in  Clarke  and  his  heirs.  It  then  rep^ed  so  much 
of  the  former  act  as  required  a  part  of  the  income,  arising  from 
tiie  proceeds  of  the  property  that  might  be  sold,  to  be  invested ; 
and  also  so  much  as  required  the  several  duties  mentioned  in 
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that  act,  to  be  perfonned  by  trustees  to  be  appointed  by  the 
Ghancellor.  The  second  section  of  the  act  then  authorized  and 
empowered  Clarke  to  execute  and  perform  eyery  act,  matter,  and 
thing,  in  relation  to  the  trust  estate ;  and  in  like  manner,  and 
with  the  like  effect,  that  trustees,  duly  appointed  under  the 
former  act,  might  haye  done ;  and  directed  him,  as  the  trustee, 
to  apply  the  whole  of  the  interest  and  income  of  the  property  to 
the  maintenanoe  of  his  £unily,  and  the  education  and  support  of 
his  ohildren.  The  third  section  of  the  act  declared,  that  no  sale 
of  any  part  of  the  estate  should  be  made  by  Clarke,  without  the 
assent  of  the  Chancellor,  whose  duty  it  should  be,  in  giying  his 
assent  to  a  sale,  to  direct  tiie  mode  in  which  its  proceeds^  or  so 
mucb  thereof  as  he. should  think  proper,  should  be  yeated  in 
Clarke,  as  trustee.  It  was  then  made  the  duty  of  Clarke,  to 
render  annually  to  the  Chancellor,  or  to  some  person  appointed 
by  the  Chancellor  for  that  purpose,  an  account  of  the  principal 
of  the  proceeds  of  eyery  sale  made  by  him,  not  including  the 
interest,  which  he  was  to  be  at  liberty  to  apply  in  such  manner 
as  he  might  think  proper  for  his  own  use  and  benefit  and  the 
education  and  support  of  his  children.  The  same  section 
empowered  the  Chancellor,  should  he  deem  it  to  be  necessary,  to 
remoye  Clarke,  as  a  trustee,  and  appoint  another  in  his  stead ; 
adding,  ^'  subject  to  such  rules  and  regulations  as  he  may  pre- 
scribe in  the  management  of  the  estate  hereby  yested  in  the  said 
Thomas  B.  Clarke  as  trustee." 

Before  I  proceed  to  state  the  proceedings  in  the  Court  of 
Chancery,  and  of  Clarke  himself  under  this  act,  I  deem  it  expe- 
dient to  explain  briefly  the  legal  effects  of  its  y arious  proyisions, 
not  only  as  those  proyisions  are  now  understood  by  ourselyes, 
but  as,  in  prior  oases,  arising  and  determined  in  our  own  courts, 
they  haye  hitherto,  and  almost  uniformly,  been  understood  and 
interpreted. 

It  is  manifest  that  they  extinguished  wholly  the  original  trusty 
as  created  by  the  will  of  Mrs.  Clarke,  so  &r  as  it  related  to  the 
life  estate  of  Clarke  himselfl  Until  the  passage  of  this  act^  his 
interest  and  estate  were  purely  equitable ;  but  as  the  whole  legal 
estate,  which  during  his  life  was,  by  the  terms  of  the  will,  yested 
in  the  trustees  therein  named,  was  now  yested  in  him,  his  equi- 
table  was,  of  necessity,  merged  in  the  l^;al  estate  with  which,  by 
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ihe  operation  of' fiie  act,  it  was  united.  Hence  llie  act/by 
stitatmg  Clarke  the  sole  trustee,  made  him  so  ^tdnsivdj  jfov 
&09e  entitled  in  Temfldnder — ^diat  is,  bis  childTen  then  living,  and 
those  who  might  thereafter  be  bont  He  was  a  trnstee  for  them 
— ^if  in  any  proper  sense=  of  the  term  he  was  a  trustee  at  all — and, 
as  their  trustee,  he  was  clothed  not  only  with  all  the  powexB 
that  wonld  have  belonged  to  trustees  dnly  appointed  under  the 
act  of  1814,  but  also  with  all  the  estate  that  wonld  have  vested 
in  them,  and  that  was  rested  in  the  trustees  named  in  the  wilL 
If  the  wiQ  gave  a  fee  to  the  original  trustees,  it  was  a  fee  that,  by 
the  act  of  1816,  was  given  to  Clarke.  Under  the  provisions  of 
this  act,  no  sales  could  be  made  by  Clarke,  as  trustee,  without 
the  previous  assent  of  the  Chancellor. 

In  June,  1816,  he  presented  a  petition  to  the  court,  stating  his 
inability,  and  the  insufficiency  of  his  own  resouices,  and  of  the 
income  of  the  property,  to  enable  him  to  provide  for  the  support 
of  himself  and  &mily ;  and  that  in  order  to  procure  the  neoessajry 
means  for  that  purpose,  he  had  been  reduced  to  the  necessity  o£ 
contracting  various  debts,  one  of  which  the  petition  specifiedy 
and  prayed  that  he  might  be  authorissed,  by  an  order  of  the 
court,  to  sen  the  eastern  half  of  the  trust  estate,  and  to  apply  so 
much  of  the  net  proceeds  of  the  sales  as  might  be  necessary  to 
the  payment  and  discharge  of  tiie  debts  so  contracted,  and  to 
invest  the  residue  of  such  proceeds  in  his  own  name,  as  trustee^ 
in  such  manner  as  the  court  might  direct.    This  petition  was 
referred  to  one  of  the  masters  of  the  court;  who  reported,  that  it 
appeared  to  him,  from  the  examination  of  the  creditors,  and  of 
CSarke  himself  that  the  debts  mentioned  and  referred  to  in  iiood 
petition,  with  the  exception  of  one  due  to  the  Manhattan  Com- 
pany, had  been  contracted  and  incurred  by  the  petitioner,  as 
stated  in  the  petition,  for  the  necessary  support  of  his  fEmuly ; 
and  that  they  amounted  in  the  aggregate,  as  they  were  speeified 
in  the  report  to  the  sum  of  $6,400,  and  upwards;  that  the  rents 
and  profits  of  the  whole  property  could  not  be  made  adequate 
to  the  support  of  the  petitioner  and  his&mily,  and  the  education 
of  his  children,  even  could  they  all  be  applied  to  that  purpose; 
and  that,  after  paying  thereout  the  interest  on  the  debts  so  con- 
tracted, thqr  would  be  insufficient  for  the  proper  support  of  the 
petitioner  and  his  &mily,  according  to  theiir  situation  in  life,  and 
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irotdd  admit  of  no  proyiaion  or  allowanoe  whaterer  for  the 
education  of  &e  children. 

On  the  8rd  day  of  July,  in  the  same  year,  ChanoelloT  Kent 
made  an  order,  approying,  and  founded  on  the  report  of  the 
master,  and  containing  (jmier  aHa)  the  following  proyisionss  It 
dedaied,  that  the  assent  of  the  Ohancellor  was  thereby  given  to 
&e  sale  by  Olarke  of  the  eastern  moiety  of  the  trust  estate,  to  be 
divided  as  mentioned  in  the  petition,  and  au&orized  and  directed 
him  to  sell  and  dispose  of  the  same,  under  and  aooordiug  to  the 
acts  of  the  L^islature,  in  that  behal£  It  further  ordered,  that 
the  sales  should  be  made  under  the  direction  of  one  of  the  masters 
of  the  court,  to  whom  the  purchase  moneys  of  the  premises  sold 
should  be  paid  by  the  purchasers,  to  be  disposed  of  by  him  in 
the  manner  thereinafter  directed.  It  then  directed,  that  so  much 
of  the  net  proceeds,  arisLog  fiom  the  sales,  as  might  be  neoessaiy 
for  the  purpose,  should  be  applied,  under  the  direction  of  a 
master,  in  and  for  the  payment  and  discharge  of  the  debts  then 
owing  by  the  petitioner,  and  to  be  contracted  for  the  necessary 
purposes  of  his  fiunily,  and  to  be  proved  before  the  master.  The 
order  contained  other  provisions  relative  to  the  investment  of  the 
surplus  proceeds  of  sales,  the  trusts  upon  which  the  same  should 
be  held,  and  the  application  of  the  income  arising  therefix>m, 
which,  as  having  no  bearing  on  the  question  now  to  be  deter- 
mined, are  omitted. 

It  is  to  be  observed  that  the  authority  so  &r  given  to  Clarke 
was  limited  to  sales,  and  for  the  purpose  of  enlarging  his  powers 
as  trustee,  the  Legislature,  upon  his  application,  passed,  pn  the 
29th  of  March,  1816,  the  following  act  :— 

"Be  it  enacted,  &a,  &c.,  that  Thomas  B.  Clarke  be  and  is 
hereby  authorized,  under  the  order  heretofore  granted  by  the 
ObaDEoeUor,  or  under  any  subsequent  order,  dther  to  mortgage 
or  sell  the  premises,  which  the  Ohancellor  has  permitted,  or  here- 
after may  permit,  him  to  sell  as  trustee  under  the  will  of  Mary 
Olarke^  and  to  apply  the  moneys  so  raised  by  mortgage  or  sale^ 
to  the  purposes  required,  or  to  be  required,  by  the  Chancdlor, 
under  die  acts  heretofore  passed  for  the  relief  of  the  said  Thomaa 
B.  Clarke." 

Some  of  the  questions  hereafter  to  be  determined  depend 
materially  upon  the  proper  construction  of  ibis  act    We  have 
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tfaorefore  given  its  exact  words,  that  it  majbeaeen  whether  they 
justify  the  oonstmction  that  we  adopt,  and  by  which  we  mean 
to  be  governed.  That  construction  I  shall  now  proceed  to  state 
It  seems  to  ns  an  evident  mistake  to  suppose  that  the  act 
merely  gave  to  Olarke,  as  trustee,  an  authori^  to  mortgage  as 
well  as  to  sell,  without  affecting  at  all  the  construction  of  tiie  pre- 
vious acts  of  the  Legislature  and  the  order  of  the  Chancellor. 
By  referring  in  terms  to  the  order  "heretofore  granted  by  the 
Chancellor  "  (which  can  only  mean  the  order  of  July  8d,  since 
no  other  had  then  been  made),  and  by  authorizing  Clarke  to 
i^Iy  the  money,  to  be  rahed  by  mortgage  or  sale,  to  the  pur> 
poses  required  by  the  Chancellor  (which  can  only  mean  the 
porposes  required  by  the  order),  the  act  of  1816,  it  seems  to 
us,  adopts  and  sanctions  the  Chancellor's  order,  so  fiur  as  relates 
to  the  application  of  the  money  to  be  raised^  just  as  certainly 
and  eflSectoally  as  if  the  order  had  been  literally  recited  and  in 
lenns  enacted.  If  the  language  of  the  act  has  any  meaning,  it 
g^es  an  express  authority  to  Clarke  to  apply  the  money  to  be 
laifled  by  him  as  trustee  to  the  purposes  specified  in  the  order — 
ihatis,  ^e  payment  of  debts  contracted  and  to  be  contracted  by 
him  for  llie  support  of  his  £imily  and  the  education  of  his  chil- 
dren. Not  can  we  think  that  Ihis  conclusion  is  at  all  weakened 
by  the  closing  words  of  the  statute,  ''under  the  acts  heretofore 
passed  for  the  relief  of  the  said  Thomas  B.  Clarke.'*  We  can- 
not interpret  these  words  as  making  the  validly  and  adoption 
of  ^  Chancellor's  order  depend  upon  its  conformity  to  the  prior 
acts  whicli  are  referred  to ;  on  the  contrary,  if  these  words  refer 
to  the  order  at  all,  which  may  reasonably  be  doubted,  we  regard 
them  not  as  imposing  a  condition,  but  as  declaring  as  a  fact  that 
fte  order  was  made  under  the  acts  referred  to;  that  is,  in  con* 
£3nnity  to  their  provisions*  Let  the  act  be  read  with  tiie  omis- 
rion  of  the  word,  ''or  hereafter  may  permit,"  and  "or  to  be 
required"  (which,  as  they  relate  exdusively  to  future  orders, 
hare  no  bearing  on  the  question),  and  we  think  it  will  not  be 
doubted  that  the  construction  we  have  given  expresses  truly  the 
intentions  of  the  Legislature.  Certainly  the  L^ialature  could 
not  have  supposed  that  Chancellor  Kent  meant  to  violate  the 
laws  under  which  he  was  acting,  by  exceeding  the  authority 
which  ib^  conferred.    It  must  therefore  have  regarded  his 
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order  as  condusiYe  evidence  of  the  oonstrootion  which  he  gave 
to  the  acts  from  which  his  powBTS  were  derived}  and  conae- 
qnently  it  is  this  constraction  that  the  Legislature,  by  affirming 
his  order,  meant  to  ratify  and  declare.  Thltt  such  was  the  j^st 
interpretation  and  l^al  effect  of  the  act  of  1816,  was  held  by  Mr. 
Justice  Bosworth  and  myself  in  Towk  v.  Forney^  and  we  are 
confirmed  in  the  opinion  then  expressed,  not  only  by  our  own 
reflections,  but  by  the  full  assent  of  Mr.  Justice  Woodruff. 

But  although  the  act  of  1816  affirms  the  order  of  July,  so 
&r  as  relates  to  the  purposes  to  which  the  money  to  be  raised  by 
the  trustees  should  be  applied,  it  effdcts  in  other  respects  a  veiy 
material  change.  By  the  terms  of  the  order,  the  moneys  arising 
fiom  the  sales  were  directed  to  be  paid  by  the  purchaser  to  one 
of  the  masters  of  the  Court,  upon  whom  the  duty  of  seeing  that 
they  were  properly  applied  was  directly  imposed.  But  the  act 
of  1816  au&orized  Clarke  himself  as  trustee  to  apply  the  money 
raised  by  sale  or  mortgage  to  the  purposes  required  by  the  Chan* 
oeUor,  and  as  a  necessary  consequence  gave  him  tJie  right  to 
receive  that  which  he  was  authorized  and  bound  to  apply ;  and 
such  is  the  interpretatioa  that  was  given  to  the  act  of  t^e  Chan- 
cellor in  tbe  next  and  last  order,  to  which  I  shall  refer. 

This  order,  which,  like  that  of  1816,  was  founded  on  the  peti- 
tion of  Clarke,  and  the  report  of  a  master,  was  made  by  the 
Chancellor  on  the  ^  15th  of  March,  1817,  and  authorized  Clarke 
as  trustee  to  sell  or  mortgage  the  sbuthem  instead  of  the  eastern 
moiety  of  the  trust  estate,  and  to  receive  and  take  the  moneys 
arising  therefrom  and  apply  the  same  to  the  payment  of  his 
debts,  and  invest  the  surplus  in  such  manner  as  he  might  deem 
proper,  to  yield  an  income  £>r  the  ipaintenance  and  support  of 
his  &mily.  The  order  also  authorized  Clarke  to  convey  any 
part  or  parts  of  the  said  southern  moiety  in  payment  or  satisfac- 
tion of  any  debt  or  debts  owing  by  him,  upon  a  valuation  to  be 
agreed  on  between  him  and  his  respective  creditors,  adding  this 
proviso,  "  provided,  nevertheless,  that  every  sale  and  mortgage 
and  conveyance  in  satisfisustion  that  may  be  made  by  the  said 
Thomas  B.  Clarke,  in  virtue  hereof  shall  be  approved  by  one 
of  the  masters  of  this  Court,  and  that  a  certificate  of  such  appro- 
val be  endorsed  upon  every  deed  or  mprtgage  that  may  be  made 
in  the  premises."    Certainly  the  general  words  of  this  proviap 
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seem  to  embrace  every  deed  or  mortgi^  that  Clarke  as  trustee 
xnight  hereafter  lawfully  execute,  but  it  has  been  held  by  the 
Court  of  Errors  in  Clarke  v.  Van  Surlay,  and  by  the  Court  of 
Appeals  in  Totok  v.  Forney^  that  the  proviso  applies  only  to 
eonveyances  in  satis&ction  of  debts,  and  that  where  the  convey- 
ance is  £>r  cash  only,  no  certificate  of  the  approval  of  a  master 
is  required  to  be  endorsed.  Hence  it  will  not  be  necessary  to 
consider  at  all  the  objections  that  have  been  taken  to  the  suffi* 
cien<y  of  the  master's  certificate,  which  it  will  be  seen  hereafter 
is  endorsed  upon  the  conveyance  firom  which  the  defendant  de- 
rives his  title ;  for  if  this  conveyance  must  be  regarded  by  us  as 
made  for  cash  actually  paid,  and  it  is  only  upon  that  ground  that 
it  can  be  sustamed,  the  nullity  of  the  certificate,  whether  ad- 
'  mitted  or  adjudged,  would  in  no  d^ree  affect  its  validity.  The 
objections  that  have  been  relied  on  will  therefore  be  passed  over 
as  irrelevant. 

Yarious  questions  r^arding  both  the  validity  and  the  con- 
struction of  the  several  acts  of  the  Legislature,  and  of  the  several 
orders  of  the  Chancellor,  that  have  now  been  substantially  re- 
cited, have  been  raised  by  the  plaintifib  in  prior  suits  relating  to 
other  portions  of  the  trust  estate ;  but  all  these  questions,  with 
perhaps  a  single  exception,  have  in  our  opinion  been  setfled  by 
deterniinations  of  controlling  authority.  It  will,  however,  be 
expedient  to  state  them,  in  order  that  they  may  be  careftilly 
separated  firom  those  which,  upon  the  pleadings  and  proo&  in 
this  case,  are  in  our  judgment  alone  open  for  determination. 

The  original  contention  on  the  part  of  the  plaintiff  was,  that 
all  the  acts  of  the  Legislature  that  have  been  cited,  including 
even  the  act  of  1814,  were  wholly  inoperative  and  void,  upon 
the  ground  that  the  Legislature,  under  the  constitution  of  the 
Fnited  States,  and  of  this  State,  had  no  right  so  to  alter  the  pro- 
visions of  Mrs.  Clarke's  will,  as  to  sanction  the  alienation  in  fee 
in  any  form  and  for  any  purpose,  of  any  portion  of  the  estate,  to 
which  the  children  of  Clarke,  living  at  his  death,  by  the  terms 
of  the  win,  would  be  entitled.  It  was,  however,  determined  by 
the  Supreme  Court,  upon  full  consideration,  in  the  case  of  Clarke 
V.  Van  Surlay  (15  Wend,  Rep.  486),  and  by  the  Court  of  Er- 
rors in  affirming  its  judgment  {Oodiran  v.  Van  Surlay,  20,  Wend. 
Bep.  S65),  Aat  although  some  of  the  acts  in  question  might  be 
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objectionable  in  other  respects,  they  must  all  be  deemed  a  con-> 
stitutional  exercise  of  legialatiye  power,  and  as  such  were  valid 
in  all  their  provisions.  The  reasons  for  this  determination  were 
very  clearly  stated  by  Mr.  Justice  Bronson,  in  the  Supreme 
Court,  and  by  Chancellor  Walworth  and  Senator  Yerplanck,  in 
the  Court  of  Errors,  and  were  briefly  recapitulated  by  Mr.  Jus- 
tice Bosworth  in  delivering  the  judgment  of  this  Court  in  Towk 
V.  Fomei/. 

Passing,  then,  fix)m  the  acts  of  the  Legislature  to  the  orders 
of  the  Chancellor,  it  was  held,  both  by  the  Supreme  Court  and 
the  Court  of  Errors,  in  the  cases  to  which  I  have  referred,  that 
they  were  made  in  the  exercise,  not  of  a  ministerial  or  special, 
but  of  a  judicial  authority;  that  the  sales,  made  by  the  trustee 
in  conformity  to  the  orders,  were  therefore  to  be  regarded  in  all 
respects  as  judicial  sales,  having  the  same  validity  and  effect  as 
a  sale  under  a  judgment  and  execution,  regular  and  valid  on 
their  face;  that  it  was  therefore  imnecessary  to  determine 
whether  the  orders  of  the  Chancellor  were  or  were  not  in  strict 
oonformity  with  the  prior  acts  of  the  Legislature — since,  although 
as  erroneous  they  might  be  Uable  to  be  reversed,  they  were  cer- 
tainly not  void  so.  as  to  affect  the  title  of  a  purchaser  in  good 
fidth  from  the  trustee.  Upon  these  grounds,  judgment  was  ren- 
dered for  the  defendants,  who  claimed  under  a  conveyance  from 
Clarke,  which  was  adjudged  to  have  passed  the  legal  title. 

It  must  be  admitted  that  great  doubts  were  expressed  by  the 
learned  Judges  who  delivered  opinions  in  this  case,  whether  the 
orders  of  the  Chancdlor,  in  their  whole  extent,  were  warranted 
by  any  just  interpretation  of  the  statutes  under  which  he  was 
acting;  and  it  was  even  intimated  that,  upon  this  ground,  the 
children  of  Clarke,  although  debarred  from  a  recovery,  at  law, 
might  be  entitled  to  some  relief  in  equity ;  but  the  construction 
that  we  gave  in  Ibwh  v.  Fome^j  and  must  still  give  to  the  act 
of  1816,  relieves  us  from  the  necessity  of  considering  at  all  the 
questions  that  gave  rise  to  the  doubts  to  which  we  refer.  The  act 
of  1816,  as  we  construe  it,  Sanctioned  the  application  by  the 
trustee  of  the  immediate  proceeds  of  sales,  as  well  as  the  income 
of  proceeds  invested  as  capital,  to  the  maintenance  and  support 
of  his  fiunily  and  the  education  of  his  children,  and  also  to  the 
satisfiiction  of  the  debts  which  he  had  then  incurred,  or  might 
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thereafler  iiicor,  for  the  same  pnrpofles ;  and  it  was  only  upon  the 
gnmnd  that  the  Chancellor's  oider  of  July,  1816,  directed  or 
aofthorized  the  same  application  of  the  proceeds  of  sale,  instead 
of  being  limited  to  the  income  of  such  proceeds  when  invested 
as  capital,  that  its  validity  was  denied  or  doubted.  It  is  evident, 
however,  that  in  the  present  case,  it  is  quite  immaterial  whether 
the  order  of  July  was  or  was  not  valid  when  made  by  the  Chairs 
cdtoTj  if  it  certainly  became  so,  as  we  hold  it  did^from  the  time 
U  was  enacted  by  the  Legialatare. 

The  terms  of  the  subsequent  order  of  March,  1817,  limiting 
the  word  "  debts,"  by  a  reasonable  interpretation,  to  *'  debts " 
contracted  by  Clarke  for  the  support  of  his  &mily,  are  in  per- 
fect harmony  with  our  construction  of  the  act  of  1816 ;  and  it 
must  be  borne  in  mind,  that  it  is  under  this  last  order  that  the  sale 
and  conveyance  were  made  upon  which  the  defendant,  Daven- 
port, founds  his  title.  Whether,  had  they  been  made  under  the 
first  order,  and  before  the  passage  of  the  last  statute,  they  might 
not  have  been  invalidated  in  a  court  of  equity,  is  a  questicMi 
that  does  not  properly  arise,  and  which  we  tiierefore  dedine  to 
consider.  It  is  proper  to  add,  that  the  construction  that  we  give 
to  the  act  of  1816,  has  not  affected  our  opinion  as  to  its  validity, 
since  we  entirely  agree  with  Mr*  Justice  Bronson  (15  Wendell, 
B.  444),  that  the  Legislature  had  an  undoubted  right  to  direct 
the  application  of  the  principal,  arismg  from  the  proceeds  of 
sales  as  well  as  of  the  income,  to  the  purposes  of  the  relief  which 
the  condition  of  Clarke  and  his  £unily  was  believed  to  requira 

The  plain  and  necessary  result  fiom  the  observations  that 
have  now  been  made,  is  this — ^that  Clarke,  when  he  made  the 
convey  asice  to  Ash-^of  which  a  copy  is  annexed  to  the  bill — 
had  fiill  power  and  authority,  under  the  statutes  and  orders  that 
have  bem  cited,  to  sell  the  lots  in  controversy,  and  to  give  to  a 
hand  fide  purchaser,  a  valid  and  indefeasible  title,  and  just  as 
indefeasible  in  a  court  of  equity  as  of  law.  Although  a  tmstee^ 
he  was  just  ascompetent  to  give  such  a  title  as  an  absolute  owner. 

The  sole  question,  therefore,  that  remains  to  be  considered  is, 
whether,  upon  the  evidence  before  ns,  we  are  not  bound  to  hold 
that  Aah,  to  whom  the  conveyance  of  the  lot  in  controversy  was 
made,  was  a  purchaser  in  good  &ith  and  for  value.  The  biU, 
indeed,  admits^  and  the  answer  asserts,  that  the 
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Bayenport,  had  derived  a  title  £rom  Ash ;  but,  aa  the  nature  of 
his  title  has  not  been  shown,  it  is  obvious,  and  was  not  denied 
bj  his  counsel,  that  he  stands  in  the  same  condition  as  the 
original  purchaser.  As  the  case  stands  before  us^  it  is  upon  the 
validi^  of  Ash's  title  that  his  own  depends. 

The  conveyance  to  Ash  was  produced  and  read  upon  the  hear- 
ing, and  its  due  execution  and  delivery  admitted. 

It  is  an  indenture  of  bargain  and  sale,  made  on  the  12th  of 
November,  1817,  between  Thomas  B.  Clarke,  of  the  first  part, 
and  Thomas  Ash,  &c.,  of  the  second  part ;  and  after  reciting  that 
Clarke,  by  virtue  of  sundry  conveyances,  acts  of  the  Legislature^ 
and  orders  of  the  Court  of  Chancery,  was  empowered  to  sell  and 
mortgage  the  southern  moiety,  or  any  part  thereof  of  the  estate 
at  Greenwich,  devised  by  Mary  Clarke,  deceased,  to  him  and 
his  children,  and  that  he  had  agreed  to  sell  to  Ash  the  premiaes 
thereinafter  described,  it  proceeds  as  follows : 

"Now,  this  indenture  witnesseth,  that  the  said  Thomas  B. 
Clarke,  in  consideration  of  the  premises,  and  of  the  sum  of  five 
hundred  and  twenty-four  dollars,  lawftd  money  of  the  United 
States,  to  him  in  hand  paid  by  the  said  party  of  the  second  part, 
at  or  before  the  sealing  and  deliveiy  of  these  presents,  and  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained| 
and  sold,"  &c.,  &c. ;  proceeding,  then,  by  apt  words  of  descrip 
tion  and  limitation,  to  convey  to.  Ash,  in  fee,  the  lots  in  contro* 
versy,  which,  it  is  admitted,  were  a  part  of  that  southern  moiety 
of  the  estate  which  Clarke  was  empowered  to  sell. 

In  conformity  to  the  views  we  have  already  expressed,  we 
cannot  do  otherwise  than  hold  that  this  conveyance,  in  its  terma, 
and  upon  its  &ce,  was  exactly  such  as  Clarke,  by  virtue  of  the 
act  of  1816,  and  the  subsequent  order  of  the  Chancellor,  had 
full  authority,  as  trustee,  to  make. 

If  this  conveyance,  therefore,  was  of  itself  competent  evidence, 
that  it  was  in  reality  founded  upon  the  pecuniary  consideration 
therein  stated,  and  that  this  consideration  was,  in  &ct,  paid,  it  is 
plain  that  the  burden  of  proof  to  impeach  its  validity,  was  cast 
upon  the  plaintLBT.  The  acts  of  the  Legislature,  the  order  of  the 
Chancellor,  and  this  deed,  constituted  all  the  proof  that  the 
defendants,  in  the  first  instance,  were  bound  to  give,  to  establish 
a  perfect  defence. 
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The  all^ations  in  the  bill  are,  that  the  oonaideratiQii  set  forth 
in  this  conyeyance  was  not  the  real  and  true  oonsideration; 
that  the  only  consideration,  if  there  was  any,  was  an  antece- 
dent debt  of  Clarke,  contracted  long  preyioualy  to  the  date  of 
the  conveyance,  and  before  the  passage  of  any  of  the  acts  of 
the  Legislatare  that  have  been  referred  to,  and  not  contracted 
for,  or  on  account  of  any  of  the  purposes  of  the  family  of  Clarke; 
and  that  no  money  was  adyancdi  or  paid  by  Ash,  or  any  other 
person,  at  the  time  of  the  execution  of  the  conveyance,  or  at  any 
other  time,  for  or  on  account  thereof 

We  are  not  prepared  to  say  that^  had  all  these  allegations, 
which  are  expressly  denied  in  the  answer,  been  proved  upon  the 
hearimr,  the  title  of  Ash  would  not  have  been  effectually  over- 
thrown,  and  the  plaintiffs  have  been  entitled  to  the  full  relief 
whidi  they  demand ;  but  no  such  proof  was  given,  or  attempted 
to  be  given,  and  the  allegations  stand  now,  as  they  stand  in  the 
biU,  as  naked  assertions,  which,  being  contradicted  by  the 
defendants,  we,  as  a  courts  are  bound  to  reject. 

It  is  true  that  there  are  other  allegations  in  the  bill,  tending  to 
impeach  the  validity  of  the  conveyance  to  Ash,  and  in  support 
of  whidi,  evidence  was  offered  upon  the  hearing,  but  the  evi- 
denoe  so  offered,  and  which  was  received,  subject  to  objection, 
tended  only  to  prove  that  Clarke  had  neglected  his  duties  as  a 
parent  and  trustee,  by  foiling  to  make  that  provision  for  the 
support  and  education  of  his  children,  that  he  was  authorized 
and  boimd  to  make.  It  tended  only  to  prove  that  jp.  many 
respects  he  had  abused  his  powers  and  violated  his  trust,  but 
there  was  no  proof  of  any  such  abuse  or  violation  in  respect  to 
the  sale  in  question;  and  were  it  admitted  that  his  own  inten* 
tioDs  were  fraudulent  in  making  the  sale,  there  was  not  an  atom 
or  scintilla  of  proof  that  his  intentions  were  known  to,  or  sus- 
pected by,  the  purchaser. 

What^  then,  it  may  well  be  asked,  are  the  grounds  upon  which 
a  judgment  in  fovor  oi  the  plaintifib  is  now  demanded?  The 
grcmnds  upon  which  their  able  Counsel  finally  placed  their  title 
to  relief  are  the  following: 

First  That  the  burden  of  proving  that  the  deed  to  Ash  was 
founded  upon  a  valuable  consideration,  rested  upon  the  defend* 
antBi  and  that  the  ledtal  of  such  a  consideraition  in  the  deed, 
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being  no  evidence  of  the  &et  as  against  the  plaintiflk,  and  no 
otiher  evidence  having  been  given,  the  Oonrt  is  bonnd  to  sa j  that 
the  deed  was  without  consideration,  and  therefore  wholly  void. 

Second.  Thatupon  the  supposition  that  the  consideration  men- 
tioned in  the  deed,  and  its  payment  to  Clarke,  were  sufficiently 
proved,  the  purcbaser.  Ash,  was  bound  to  see — the  Bevised 
Statutes  not  being  then  in  force — ^that  the  purchase-money  was 
properly  applied  to  the  purposes  of  the  trost^  and  that  his  neglect 
of  this  duly  rendered  the  deed  inoperative  and  void ;  and. 

Lastly.  That  the  orders  of  the  Chancellor,  under  which  the 
sale  to  Asb  was  made,  were  obtained  by  fiJse  suggestions,  and  a 
concealm^it  and  virtual  misrepresentation  of  material  fitcts. 

These  several  propositions  will  be  considered  in  the  order  in 
which  they  have  been  stated : — 

First  The  position  that  he  who  claims  title  under  a  deed  of 
bargain  and  sale,  valid  on  its  face,  and  of  which  the  execution 
and  delivery  are  proved  or  admitted,  in  order  to  entitle  him  to 
read  it  in  evidence,  is  bound  in  any  case  to  show,  by  extrinsic 
proo^  that  it  was  really  founded  on  the  consideration  which  it 
states,  struck  us  on  the  argument  with  great  surprise,  as  wholly 
inconsistent  with  the  views  which  our  own  experience  and  our 
knowledge  of  the  uniform  practice  in  our  courts,  and  of  the  general 
understanding  of  the  profession,  had  led  us  to  entertain ;  nor  can 
we  say  that  the  surprise  we  then  felt  has  been  at  all  diminished 
by  an  examination  of  the  authorities  to  which,  as  sustaining  his 
argumeiib,  the  learned  counsel  for  the  plaintiff  referred  us.  We 
have  been  accustomed  to  believe,  and  must  continue  to  believe, 
that  when  such  a  deed  is  valid  on  its  &ce— which  it  can  only  be 
when  it  states  a  pecuniary  consideration — and  its  execution  and 
delivery  are  admitted  or  proved,  the  Court  is  bound  to  say  that 
it  raised  a  use  which  the  Statute  executed  as  a  legal  estate  in  the 
purchaser,  thereby  vesting  in  him  all  the  right  and  title  that  the 
vendor  possessed  or  had  authority  to  convey,  and  which  the  deed 
purports  to  convey.  This  deed  is  not  evidence,  it  is  true,  of  the 
title  or  authority  of  the  vendor.  His  right  to  make  the  convey^i 
ance  must  be  established  by  distinct  and  independent  proof;  but 
when  this  proof  is^given,  the  deed  is  evidence  in  all  actions,  and 
against  all  persons,  of  a  transfer  to  the  purchaser  of  the  title  which 
it  purports  to  convey.    The  supposition  that  to  render  the  deed 
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opeialiTe  at  all  as  agamst  a  stranger,  or  penon  claiming  hy  a 
distinct  and  paramount  title,  any  other  proof  of  the  oonsideration 
than  tfiat  whidi  it  statee,  must  in  the  fiiat  instance  be  given,  is 
pniel J  gratuitous.  It  has  no  support  from  reason  or  authority* 
There  can  be  no  higher  evidence  of  a  contract  of  sale  than  an 
mstmment  in  writing,  setting  fortli  the  tenns  of  the  contract,  and 
signed,  sealed,  and  delivered  by  the  seller.  A  deed  of  bargain 
and  sale  is  such  an  instrument.  It  sets  forth  and  is  evidence  of 
such  a  contract.  The  law  raises  from  the  contract  thus  evidenced 
an  equitable  use,  which  the  Statute  converts  into  a  legal  estate 
corresponding  in  its  extent  with  the  use  declared,  so  that  the 
same  evidence  that  proves  the  existence  of  the  contract,  necessa- 
rily proves  the  transfer  of  title.  It  is  not  denied  that  the  effect 
of  the  evidence  depends,  in  many  cases,  upon  the  relation  to  each 
other  of  the  parties  to  the  action  in  which  it  is  adduced.  In 
many  cases  the  evidence  is  conclusive.  In  many  others,  it  may 
be  contradicted  and  repelled.  Bnt  in  all,  the  burden  of  proving 
the  fidsily  of  the  consideration  stated  in  the  deed,  rests  upon 
those  who,  upon  that  ground,  deny  its  validity.  In  all  cases,  the 
eonsideration  so  stated  must  be  held  to  be  true,  until  it  is  proved 
to  be  fiJse;  and  I  am  persuaded  that  the  books  may  be  searched 
in  vain  for  any  trace  or  intimation  of  an  opposite  doctrine. 

The  law,  it  seems  to  us,  is  equally  clear  as  to  the  effect  of  an 
acknowledgment  in  a  deed  of  bargain  and  sale,  of  the  receipt  of 
the  purchase  money.  No  such  acknowledgment  is  necessary  to 
pass  the  title.  For  that  purpose,  the  statement  of  a  money  con- 
sideration would  be  alone  sufi&dent ;  but  without  the  acknow- 
ledgnjent,  the  deed  would  be  evidence  on  its  fieice  of  a  debt  due 
fiom  the  purchaser,  and  constituting  a  subsisting  lien  upon  the 
land.  It  is  to  discharge  the  purchaser  and  the  lands  that  the 
acknowledgment  is  inserted :  where  no  acknowledgment  of  pay- 
ment is  found  in  the  deed,  we  cannot  doubt  that  it  is  competent 
for  the  purchaser  to  discharge  himself  and  the  land  by  the  pro- 
duction and  proof  of  a  separate  receipt  for  the  purchase  money, 
signed  by  the  vendor,  and  especially  when,  from  the  death  of  the 
vemior  and  the  lapse  of  time,  the  receipt  is  the  only  evidence  of 
payment  that  can  be  given.  We  are  not  aware  that  there  is  or 
oan  be  any  exception  from  the  rule,  that  a  receipt  for  moneys 
given  by  the  party  entitied  to  receive  them,  whether  as  owner. 
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guardian,  executor  or  trustee,  is  in  all  cafies^Tnd  faxie  evidence 
of  the  &ct  of  payment,  and  that  a  trustee  authorized  to  sell  is  in 
all  cases  competent  to  give  an  absolute  discharge,  is  settled  law. 
(Cruise,  Dig.,  Tit.  Trust,  c.  IV.,  §  30, 1,  2,  3.) 

We  cannot  believe  that  the  effect  of  a  receipt  as  a  discharge  is 
at  aU  varied  or  impaired  bj  its  incorporation  in  the  conveyance 
by  the  trustee  of  the  land  sold.  We  apprehend  that  no  court 
can  treat  an  acknowledgment  of  payment  thus  incorporated,  as 
an  unmeaning  form ;  but,  on  the  contrary,  every  tribunal  must 
hold  it  to  be  true  imtil  it  is  proved  to  be  &lse. 

Our  conclusion  is,  that  the  defendant  gave  all  the  proof  that, 
in  the  first  instance,  he  was  required  to  give,  that  the  convey- 
ance to  Ash  was  founded  on  the  valuable  consideration  therein 
stated,  and  that  this  consideration  was  paid  at  or  before  the  exe- 
cution and  delivery  of  the  deed.  He  therefore  proved  that  Ash, 
in  the  full  sense  of  the  term,  was  a  h(mA  fide  purchaser. 

Nor  has  our  conviction  that  this  is  a  just  and  necessary  con- 
clusion, been  at  all  weakened  by  any  examination  of  the  cases  to 
which  we  were  i^erred.  It  is,  doubtless,  true,  that,  in  nume- 
rous cases,  a  person  claiming  protection  as  a  honA  fde  purchaser^ 
has  been  required  to  prove  the  actual  payment  of  a  valuable 
consideration,  but  it  is  only  in  cases  in  which  his  title  is  shown 
to  have  been  affected  in  its  origin  by  fraud  or  some  other  vice, 
that  this  extrinsic  proof  is  required  to  be  given.  No  case  was 
cited,  nor  do  we  believe  that  any  is  to  be  found,  in  which  a  pur- 
chaser, when  no  evidence  to  impeach  his  title  has  been  given, 
has  been  required  to  give  any  other  proof  of  its  validity  than  that 
which  results  &om  the  execution,  delivery  and  contents  of  the 
deed  from  which  it  is  derived. 

The  cases  upon  which  the  counsel  for  the  plaintiff  seemed 
mainly,  if  not  entirely,  to  rely,  were  of  a  very  different  charac- 
ter ;  Ihey,  indeed,  tended  to  establish  a  doctrine  which  cannot  be 
disputed,  but  which  we  are  satisfied  has  no  application  to  the 
case  before  us.  That  doctrine  is,  that  the  recitals  in  a  deed  are 
binding  only  upon  parties  and  privies,  and  are  no  evidence  of 
the  truth  of  the  fiu^  recited  against  a  stranger  or  person  daimt 
ing  by  a  distinct  and  paramount  title.  The  doctrine  is  sound 
law,  but  is  inapplicable  to  the  case  before  us,  fqr  t]ie  plaii^ 
reasons: 
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Fiist.  Because  neither  a  statement  of  the  consideration  in  a 
deed  of  baigain  and  sale,  nor  an  acknowledgment  of  its  payment, 
is  a  ledtal  in  the  l^al  sense  of  the  tenn. 

Second.  Because  the  plaintiffii  are  not  strangers,  but  privies 
in  estate  and  in  blood« 

1.  A  statement  of  the  consideration  is  not  a  recital  of  an  ante- 
cedent fact,  but  a  part  of  the  res  gestOj  a^neoessary  term  of  the 
contract  of  which  the  deed  is  the  evidence,  and  therefore  an 
esB^tial  and-operatiye  part  of  the  deed  as  a  conveyance.  As  a 
general  rule,  the  recital  may  be  omitted  without  impairing  the 
efficacy  of  the  deed  as  a  conveyance,  but  the  deed  without  the 
consideration  as  a  conveyance  is  inoperative  and  void.  It  is  fiom 
the  consideration  that  it  derives  its  vitality  and  forca  So  the 
acknowledgment  of  the  payment  of  the  consideration,  although 
not  essential  to  the  validity  of  the  deed,  is  part  of  an  entire 
transaction  and  a  declaration  of  a  present  &ct:  a  declaration  made 
by  the  only  party  competent  to  make  it,  and  whose  written  decla- 
ration,  fix>m  tlie  nature  of  the  &ct,  is  the  best  evidence  of  its  truth. 

2.  The  assertion  that  there  was  no  privity  between  the  plain- 
Hfb  and  their  &ther,  but  that  they  are  to  be  regarded  as 
strangers,  claiming  by  a  paramount  title,  rests  entirely  upon  the 
supposition  that  his  authority  to  sell,  as  embracing  the  remainder 
in  fee,  wasanaked  power,  not  connected  with  or  derived  from 
any  estate  in  the  land,  his  only  estate  being  that  of  a  tenant-for 
his  own  life.  In  fewer  words,  that  he  was  not  a  trustee  of  an 
estate,  bnt  simply  a  donee  of  a  power.  This  supposition, 
however,  we  bedieve  to  be  erroneous,  and,  therefore,  cannot 
admil 

It  has  already  been  shown  that  the  Legislature,  by  the  act  of 
1815,  not  merely  declared  Claike  to  be  a  trustee,  but  clothed  him 
as  such,  with  all  the  rights,  powers  and  estate  that  were  vested  in 
tlie  original  trustees,  by  the  wiU  of  Mary  Clarke;  and  we  concur 
with  Chancellor  Walworth,  and  Vice-Chancellor  Sandford,  in 
the  opinion  that  by  force  of  the  statute,  Clarke  became  seized  of 
the  I^al  estate  in  the  remainder  in  fee  expectant  on  his  own  Ufe 
estate,  and  that  the  remainder  devised  to  his  children  (although 
vested  as  they  came  into  being),  was  purely  equitable,  (Opinion 
Chan.  Walworth,  20.  Wendell  Eep.  877.  WHHamson  v.  Field,  2 
Sandford  Ch.  R  538.    Opin.  Y.  Chan.  p.  662,  and  passim). 
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Kor,  as  it  seems  to  us,  can  the  words  of  the  statute  be  satisfied 
by  any  other  construction. 

I  readily  admit,  however,  that  in  judging  of  the  nature  and 
extent  of  Clarke's  interest  or  estate,  we  are  not  to  look  merely 
at  the  words  of  the  statute,  but  that  its  reasonable  construction  is 
that  it  was  not  the  intention  of  the  Legislature  to  give  to  Clarke 
any  other  or  greater  ^tate  than  that  which  was  devised  to  the 
original  trustees.  It  is  upon  the  true  construction,  therefore,  of 
this  devise,  that  the  question  turns.  I^  by  its  legal  interpreta- 
tion, the  estate  of  the  trustee  was  to  last  no  longer  than  during 
the  life  of  Clarke,  and  the  remainder  in  fee  was  devised  to  his 
children  as  a  legal  estate,  the  truth  of  the  conclusion  that  in 
respect  to  this  remainder  he  was  the  donee  of  a  power,  and  not 
a  trustee  in  the  fiiU  sense  of  the  term,  will  not  be  contested ;  but, 
on  the  other  hand,  it  is  certain  that  if  by  force  of  the  will  the 
original  trustees  took  a  fee,  it  is  to  this  fee  that,  by  force  of  the 
statute,  Clarke  succeeded. 

The  devise  in  the  will,  we  have  seen,  was  to  the  trustees  and 
their  heirs,  in  trust,  to  receive  and  pay  over  the  rents  and  pro- 
fits to  Clarke  during  his  life,  and  upon  his  death  to  convey  the 
fee  to  his  children  then  living.  Such  a  devise,  under  the  Re- 
vised Statutes,  would  be  valid,  as  a  trust,  only  during  the  life- 
time of  the  parent,  and  upon  his  death,  would  vest  the  fee,  as  a 
legal  estate,  in  the  children  then  living,  without  any  conveyance 
or  other  act  on  the  part  of  the  trustees  or  their  heirs.  The  estate 
of  the  trustee,  although  a  fee  in  its  terms,  would  be  limited  in 
its  duration  by  the  life  of  the  person  for  whom  the  rents  and 
profits  were  to  be  received ;  and  if  a  power  to  sell  the  remainder 
in  fee  yiere  given  to  the  trustees,  it  would  be  valid,  if  valid  at  all, 
as  a  power  only,  and  not  as  an  authority  connected  with,  and 
fiowing  from  their  estate. 

But  the  state  of  the  law  was  widely  different  when  the  will  of 
Mrs.  Clarke  took  effect,  and  it  continued  to  be  so  many  years 
after  the  death  of  Clarke ;  and  it  is  the  law,  as  it  existed  before 
the  Bevised  Statutes  were  in  force,  that  must  determine  the 
question  we  are  now  considering.  Previous  to  the  Bevised 
Statutes,  it  had,  for  a  long  time,  been  settled,  that  a  trust  to 
convey  lands,  whether  immediately  or  on  a  future  day  certain, 
was  valid  as  an  ax^ve  trusty  and  was  not  a  use,  that  the  statute 


NEW  YORK— APEIIi,  1857.  115 

Clarke  t.  Davenport 

would  execute  as  a  legal  estate  in  the  person  entitled  to  demand 
the  conveyance.  {Garth  v.  BaMwin^  2  Vesey,  R  646 ;  MoU  v. 
BenUm,  7  Vesey,  R  201;  Feame  Con.  Bern.  123;  Lewin  on 
Trusts,  p.  145.) 

The  fee,  therefore,  which  the  trustees  took  under  the  will,  was 
not  determinable  by  the  death  of  Clarke ;  but  although  upon 
his  death  his  children,  then  living,  would  have  been  deemed  in 
equity  the  absolute  owners,  the  fee,  as  a  legal  estate,  had  not  the 
trustees  been  discharged,  wotdd  have  remained,  untS  conveyed^ 
in  them  and  their  heirs.  They  were  trostees,  therefore,  of  the 
estate  of  the  children — ^that  is,  trustees  of  the  remainder  in  fee ; 
and  it  was  their  estate  as  such  trustees,  and  not  a  naked  power, 
that  the  act  of  1815  transferred  to  and  vested  in  Clarke.  It 
follows  that  there  subsisted  between  him  and  the  plaintifls  that 
privity  of  estate  which  always  exists  between  a  trustee  and  a 
cestui  que  trusty  and  which  makes  the  acts  of  the  former,  within 
the  scope  of  the  trust,  binding  on  the  latter.  (Lewin  on  Trusts, 
18.) 

Nor  is  this  all.  The  plaintiffs  were  privies  in  blood,  as  well 
as  in  estate.  The  fee  which  the  will  created,  and  the  Legislature 
vested  in  Clarke  upon  his  death,  descended  to  the  plaintiflEB  as 
his  heirs  at  law ;  and  as  they  could  not  be  trustees  for  them* 
selves,  the  equitable  fee  devised  to  them  by  the  will  was  then 
merged  and  extinguished  in  the  legal  title  which  they  acquired 
by  descent.  Where  a  legal  and  equitable  estate,  commensurate 
in  their  extent,  become  united  in  an  heir,  it  is  undoubted  law 
that  the  entire  inheritance  is  regarded  as  coming  from  the  parent, 
or  other  ancestor  from  whom  the  legal  title  descends ;  and  its 
character  is  governed  and  determined  by  the  sdme  rules  that 
would  apply,  had  such  parent  or  ancestor  been  not  a  trustee, 
but  the  absolute  power.  {Ooodright  v.  WeZfe,  Douglas,  791 ; 
Fktllips  V.  Brydges^  8  Vesey,  R.  126 ;  Sdhy  v,  Alston^  8  Vesey, 
R  389 ;  Wade  v.  Raget,  8  Bro.  Ch.  Ca.  868 ;  Preston  on  Estat^, 
828,  829 ;  Lewin  on  Trusts,  16 ;  Cruise  Dig.,  tit  "  Trust,"  2, 
§  34  36.)  It  follows,  that  the  estate  which  passed  to  the  plain- 
tifEs  upon  the  death  of  their  father,  they  took  exclusively  as  his 
heirs,  and  not  as  devisees  under  the  will,  since  their  equitable 
title,  as  such,  by  operation  of  law,  was  then  extinguished. 

Li  the  strong  language  of  the  Master  of  the  Bolls,  in  PhiUipa 
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Y.  BrydgeSf  it  then  '^  ceased  to  ezist;"  and  it  seems  a  necessary 
oonsequence,  that  in  any  suit  in  relation  to  the  lands,  it  is  only 
as  heirs  that  the  plaintiflfa  can  be  entitled  to  any  recovery  or 
relief.  If  it  be  certain,  as  we  hold  it  to  be,  that  the  fee  was 
vested  in  Clarke,  as  a  trustee,  the  plaintiff,  in  the  strictest  sense 
of  the  term,  are  privies  in  blood,  as  well  as  in  estate. 

I  have  stated  that  we  had  discovered  no  case,  and  none  had 
been  oit^d,  in  which  a  purchaser,  claiming  under  a  deed  of  bar* 
gain  and  sale,  had  been  required,  in  the  first  instance,  to  prove 
the  consideration  by  any  other  evidence  than  that  of  the  deed 
itself.  I  have  found  two  cases,  however,  that  seem  to  be  excep- 
tions &om  the  doctrine,  that  the  deed  is,  per  se,  evidence  of  the 
consideration  which  it  states ;  but,  as  is  not  unusual,  these  cases 
are  exceptions,  that,  instead  of  weakening,  iUustrate  and  confirm 
the  general  rule. 

The  first  case  is  that  of  Kelson  v.  Kelson^  17  Jurist,  129, 17 
Law  and  £q.  Bep.  107.  The  bill  was  filed  on  behalf  of  infant 
children,  to  set  aside  a  mortgage,  held  by  the  defendant,  as  made 
by  their  fistther  in  fraud  of  a  post-nuptial  settlement,  under  which 
the  children  were  entitled  to  the  income  of  the  property.  The 
defendant  contended  that  the  settlement  ought  to  be  treated 
as  purely  voluntary,  and  therefore  void  as  against  him,  he  being 
a  purchaser  for  a  valuable  consideration.  The  consideration  in 
the  settlement  was  stated  to  be,  "  natural  lo<re  and  affection,  and 
divers  other  good  and  valuable  considerations ;"  and  the  Vice- 
Chancellor  (Wood),  after  hearing  the  counsel  of  the  parties^ 
stated  the  question  to  be,  "  upon  whom  the  onus  rested  of  prov- 
ing or  disproving  that  these  general  words  had  any  substantial 
meaning,''  and  he  reserved  the  point  until  he  should  be  furnished 
with  cases  bearing  on  its  decision.  Afterwards,  in  delivering  his 
judgment,  he  said  that  the  question  amounted  to  this,  whether  the 
statement  of  certain  other  "  good  and  valuable  considerations," 
not  naming  them,  would  without  more,  support  the  settlement, 
at  least  so  far  as  to  throw  upon  the  party  impeaching  the  settle- 
ment, the  onus  of  showing  that  there  was  in'&ct  no  such  good 
and  valuable  consideration  as  was  referred  to,  and  that  he  had 
very  little  doubt  that  if  a  primd  facie  case  were  raised  by  the 
words,  the  onus  would  be  on  the  defendant  to  upset  it  He  was, 
however,  of  opinion  that  the  general  words  were  not  sufficient  to 
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laise  VkprtmAfitcie  case,  but  did  not  for  that  reason  hold  the  deed 
to  be  void,  thinking  that  the  plaintiffs  onght  to  have  the  oppor- 
tonity  of  showing,  if  they  could,  that  there  was  a  good  and 
Talaable  consideration.  He,  therefore,  directed  an  inquiry,  for 
the  purpose  of  ascertaining  whether  Ihe  deed  was  founded  on 
any,  and  what  yaluable  consideration. 

The  second  case  is  that  of  OttUy  y.  The  Bishop  ofSxeter^  which 
is  very  clearly  reported  in  2  Moody  &  Payne,  Com,  Pleas  Re- 
ports, 266,  and  is  the  authority  on  which  the  Yice-Chancellor, 
in  the  preceding  case,  chiefly  relied.  The  cause  turned  entirely 
upon  the  question,  whether  a  deed,  dated  so  far  back  as  1672,  was 
to  be  deemed  fraudulent  and  yoid,  as  against  subsequent  pur- 
chasers, on  the  ground  that  no  pecuniary  consideration  was 
stated.  The  considerations  stated  were,  the  sum  of  twenty  shil- 
lings then  paid,  ''  and  diyers  other  good  and  yaluable  considera- 
tions.'* The  judge,  on  the  trial,  left  it  to  the  jury  to  say,  whether 
the  som  of  twenty  shillings,  coupled  with  the  other  words,  was 
not  a  sufficient  consideration,  and  the  jury,  by  their  yerdict, 
sustained  the  deed.  A  new  trial  was  moyed  for,  on  the  ground 
that  the  Judge  misdirected  the  jury,  and  that  the  verdict  was 
against  law.  But  the  Chief- Justice,  in  deliyering  his  judgment, 
said,  that  if  the  sum  of  twenty  shillings  was,  as  had  been  insisted, 
merely  nominal,  it  might  not  have  been  an  adequate  considera- 
tion, but  considering  that  the  deed  had  been  executed  more  than 
one  hundred  and  fifty  years  ago,  and  the  great  depreciation  in 
the  value  of  money  since  that  time,  it  would  be  too  much  to  say 
that  the  sum  of  twenty  shillings  was  at  that  time  a  merely  nomi- 
nal consideration,  although  the  words,  "  diyers  other  good  and 
yaluable  considerations,^'  might  be  regarded  as  mere  ornament 
and  surplusage.  The  other  Judges  cohcurred  with  these  views, 
and  a  new  trial  was  denied.  The  cases  undoubtedly  prove,  that 
where  the  sum  stated  as  a  consideration  in  a*  deed  of  bargain 
and  sale  is  so  trifling,  as  to  justify  a  suspicion  that  it  was  merely 
nominal,  the  question  of  its  reality,  as  against  a  person  not  bound 
by  the  deed,  imless  founded  on  a  yaluable  consideration,  must 
be  left  to  the  determination  of  a  jury;  and  that  when  no  sum  is 
mentioned,  and  a  yaluable  consideration  is  stated  only  in  general 
words,  the  burden  of  showing  its  existence  and  amount  is  thrown 
upon  the  party  producing  the  deed ;  but  the  reasoning  of  the 
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Judges,  and  the  actual  decisions,  also  prove,  that  where  a  defi- 
nite sum,  plainly  not  merely  nominal,  is  stated  as  the  considera- 
tion, the  statement,  until  shown  to  be  &lse  by  the  adverse  party, 
must  be  received  as  true,  and  i&pnmAfajcie  evidence  even  against 
a  stranger,  for  such  in  each  of  the  cases  was  the  legal  character 
of  the  defendant  That  this  is  the  true  rule,  and  the  established 
rule,  we  cannot  doubt 

n.  I  pass,  then,  to  the  second  ground  upon  which  the  relief 
asked  for  is  demanded:  namely,  that  assuming  the  truth  and 
payment  of  the  pecuniary  consideration  mentioned  in  the  deed, 
the  purchaser,  Ash,  was  boimd  to  see  that  the  money  paid  was 
properly  applied  by  Clarke,  and  that  as  the  sale  was  before  the 
Bevised  Statutes  had  released  purchasers  from  trustees  from  this 
allegation,  the  £edlure  of  Ash  to  perform  this  duty  was  alone 
sufficient  to  invalidate  his  title. 

The  argument  assumes  that  a  misapplication  of  the  purchase^ 
money  by  Clarke,  was  sufficiently  proved,  but  it  may  be  seriously 
doubted  whether  the  proofe  relied  upon  were  not  far  too  vague 
and  hypothetical  to  sustain  a  judicial  decision.  Whether  this  be 
BO  or  not,  we  are  very  clearly  of  opinion,  that,  had  the  proof  been 
direct  and  positive,  the  misapplication  of  the  purchase-money 
by  Clarke  would  not  have  aJOfected  the  vali(fity  of  the  title 
acquired  by  Ash.  No  such  duty  as  is  supposed  rested  upon 
Ash ;  for  even  as  the  law  formerly  stood,  before  the  salutary- 
change  made  by  the  Bevised  Statutes,  he  was  not  as  a  purchaser 
bound  to  see  that  the  money  which  he  had  paid  was  duly  applied 
by  Clarke  to  the  purposes  of  his  trust. 

The  law  was  never  so  xmreasonable  as  to  impose  this  duty  in 
all  cases  upon  a  purchaser  from  a  trustee.  It  was  imposed  only 
in  those  cases  in  which  it  could  be  certainly  and  promptly  dis- 
charged. It  was  imposed  only  when  the  trust  required  the 
immediate  application  of  the  proceeds  of  a  sale  to  a  certain  and 
definite  purpose ;  never  when  the  purpose  was  general  and  unli- 
mited; still  less  when  it  was  fixture  and  contingent  Thus, 
when  the  trust  directed  the  application  of  the  money  to  be 
raised,  to  the  payment  of  certain  specified  debts,  naming  the 
creditors  and  the  sum  due  to  each,  the  obligation  upon  the  pur* 
chaser  to  see  to  their  payment  was  imperative,  since,  as  a  ^neral 
rule,  the  duty  might,  without  difficulty,  be  discharged;   but 
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where  the  trost,  whether  of  real  or  personal  property,  directed 
the  applicatioQ  of  parchase-money  to  the  payment  of  debts  gene- 
rally, the  purchaser  was  under  no  obligation  to  ascertain  their 
amount  and  attend  to  their  discharge.  (2  Story's  Eq.  Jur.  ch. 
31,  §  1129  to  1138,  and  notes  and  cases  there  cited.)  And  it  is 
manifest  that  with  still  less  reason  could  this  duty  be  said  to 
attach  when  the  debts  to  be  satisfied  were  not  such  as  then 
existed,  but  such  as  the  trustee  himself,  in  the  discharge  of  his 
duties,  might  thereafter  contract  Here  Clarke,  as  a  trustee,  was 
bound  to  apply  the  purchase-money  to  the  payment,  either  of 
debts  already  contracted  by  him  for  the  support  of  his  family, 
or  such  as  he  might  thereafter  contract  for  the  same  purpose. 
The  purchaser,  Ash,  was  not  bound'  to  see  that  the  existing  debts 
were  discharged,  and  he  could  not  possibly  see  to  the  discharge 
of  future  debts,  unless  the  law  gave  him  the  power,  and  made 
it  his  duty  to  direct  and  control  Clarke  and  his  &mily  in  their 
future  contingent  and  daUy  expenses-*  supposition  plainly 
extravagant,  and  nearly  absurd. 

Under  these  circumstances,  it  is  needless  to  consider  whether, 
if  we  Goxdd  hold  that  the  duty  in  question  attached  upon  Ash, 
his  failure  to  perform  it  would  have  affected  his  title,  or  merely 
have  rendered  him  and  the  defendant,  Davenport,  as  his  succes- 
sor, liable  to  the  repayment  with  interest,  of  the  consideration 
mentioned  in  the  d^  The  inquiry  is  nUess,  since  we  hold 
it  to  be  certain  that  the  payment  aclmowledged  in  the  deed  per- 
fected his  title,  and  relesused  him  from  any  liability  for  the  future 
acts  of  the  trustee. 

It  remains  only  to  consider  whether  a  judgment  in  &vor  of 
the  plaintiff  may  justiy  be  rendered  upon  the  last  ground  taken 
by  Aeir  counsel,  namely:  That  the  orders  of  the  Chancellor, 
under  which  the  sale  to  Ash  was  made,  were  procured  by  a  frau- 
dulent concealment  and  positive  misrepresentation  of  material' 
&ct8 ;  in  fewer  words,  were  obtained  by  fraud. 

'The  power  of  a  Court  of  Equity  to  relieve  against  a  fraudulent 
order,  or  even  judgment,  is  undoubted ;  and  it  was  quite  needless 
to  cite  authorities  to  prove  its  existence.  Whether  the  present 
is  a  proper  case  for  the  exercise  of  the  jurisdiction  is  another 
question.  To  justify  its  exercise,  two  conditions  are  necessary; 
the  fraud  must  be^olearly  established,  and  it  must  be  proved  that 
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the  person  against  whom  the  relief  is  sought  was  a  party  or 
privy  to  its  perpetration,  or  had  notice,  actual  or  constructiye, 
of  its  existence,  when  he  acquired  his  title;  and  here,  both  these 
conditions,  it  appears  to  me,  are  wanting. 

We  were  unable  to  gather  £rom  the  evidence,  or  £rom  the 
argument  of  the  counsel,  what  were  the  material  &cts  that 
Clarke  is  alleged  to  have  concealed  K  the  meaning  was,  that 
when  he  applied  for  the  order  of  sale,  it  was  his  fraudulent 
intention  to  apply  the  proceeds  to  his  own  use,  and  not  to  the 
purposes  of  his  trust,  we  cannot  say,  upon  the  evidence  before 
us,  that,  at  that  time,  such  was  his  intention;  and  had  this  inten* 
tion  been  proved,  we  cannot  see  that  an  intention  locked  up  in 
his  own  breast,  and  which  he  might  have  abandoned,  could  have 
affected  the  validity  of  the  order  which  the  Legislature,  if  cer- 
tain facts  were  proved,  had  directed  the  Chancellor  to  make. 
K  the  requisite  proof  was  given,  the  order  was  not  obtained  by 
fraud.  As  to  the  representations  of  Clarke,  all  that  he  made 
were  contained  in  the  petition  that  he  addressed  to  the  Chan* 
cellor,  in  1816,  and  upon  which  the  order  of  July  was  founded. 
This  petition  was  referred  to  a  Master,  who,  upon  the  testimony 
of  witnesses,  reported,  that  the  trust  estate  was  wholly  unpro- 
ductive, and  that  a  sale  of  portions  of  it  to  enable  Clarke  to  dis- 
charge the  debts  contracted  by  him  for  the  benefit  of  his  &mily, 
and  to  provide  the  means  for  the  future  support  and  education 
of  his  children,  was  indispensable.  This  report  was  adopted  by 
the  Chancellor,  and  made  the  basis  of  the  order  of  sale.  This 
order  was,  therefore,  a  judicial  determination  of  the  truth  of  the 
£sbcts  contained  in  the  report,  and,  consequently,  of  the  truth  of 
the  representations  made  in  the  petition,  and  as  we  can  have  no 
right  to  say  without  evidence,  that  the  testimony  before  the 
Master  was  &lse,  or  that  he  was  himself  guilty  of  collusion  and 
"fraud,  it  is  a  determination  that  we  must  hold  to  be  conclusive. 

Again^  had  the  alleged  fraud  been  proved  by  the  clearest 
evidence,  it  could  not  have  affected  the  title  of  Ash,  ap  a  pur- 
chaser for  value,  and  without  notice.  It  is  familiar  law,  that 
when  the  lands  of  a  debtor  have  been  sold  by  the  Sheriff  under 
a  judgment  and  execution,  regular  and  valid  upon  their  face,  the 
title  of  the  purchaser  is  not  disturbed  by  the  subsequent  reversal 
of  the  judgment,  even  where  the  reversal  is  for  error  apparent 
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Bjxm  the  record.  {Jackson  v.  Bcseveli,  18  John  Eep.  97;  Wood 
T.  Jackson^  8  WendeU  B.  9 ;  Woodcock  t.  Bennet^  1  Ciowen  B. 
711.)  And  it  seems  to  ns  that  the  principle  applies  even  with 
greater  force  where  the  judgment  is  sought  to  be  impeached, 
upon  the  ground  of  a  secret  fraud*  Here  the  order  of  1817, 
imder  which  the  sale  was  made,  was  valid  on  its  fisu>e,  and  the 
sale  and  conveyance  were  in  strict  conformity  to  its  terms. 

The  order  the  Court  of  Errors  has  decided  was  a  judicial  act, 
and  the  sale  that  followed,  a  judicial  sale.  The  order  was,  there* 
&re,  equivalent  to  a  judgment,  and  the  sale  by  the  trustees,  to  a 
sale  by  the  Sheriff  Such  being  the  fsict,  we  say,  with  entire 
confidence,  that  a  Court  of  Equity  could  never  allow  the  title  of 
a  purchaser  from  the  trustee  to  be  divested,  by  proof  of  a  fraud, 
of  which,  he  was  wholly  ignorant,  and  the  existence  of  which  he 
had  no  reason  to  suspect;  such  a  decision  would  be  a  very  plain 
yiolation  of  the  principles  by  which  the  administration  of  equity, 
in  the  protection  that  it  extends  to  Jxmd  fde  purchasers,  has 
mvariably  been  governed.  (1  Story's  Eq.  Jur.  ,§  64,  c.  108, 
880,  681 ;  2  ditto,  §  1502,  8.)  It  may  be  admitted  that  the 
fraud  of  Clarke  is  sufficiently  alleged  in  the  bill ;  but  we  do  not 
find  that  the  purchaser.  Ash,  is  chained  with  notice,  actual  or 
constructive ;  and  were  the  charge  to  be  found  in  the  bUl,  no 
evidence  to  sustain  the  imputation  was  given  or  offered  upon 
the  hearing.  Wo  are  bound  to  say  that  Ash,  in  the  fiillest  sense 
of  the  term,  was  a  bonA  fide  purchaser. 

It  is  needless  to  proceed  further,  and  here  I  close  the  discussion. 

Our  conclusions  upon  the  whole  case  are — 

1st  That  Thomas  B.  Clarke,  in  November,  1817,  when  he 
sold  and  conveyed  to  Thomas  Ash  the  lots  in  controversy,  had 
frOl  power  and  authority,  as  a  trustee,  under  the  acts  of  the 
Legislature  and  orders  of  the  Chancellor,  mentioned  in  the  plead- 
ings, to  sell  the  same,  and  to  give  to  a  hoTiA  fide  purchaser  a 
^        gcx)d  and  indefeasible  title. 

2d.  That  the  conveyance  to  Ash,  in  its  terms  and  upon  its 
&ce,  was  exactly  such  as  Clarke,  under  the  statutes  and  orders 
before  mentioned,  was  fiilly  authorized  to  make. 

8d.  That  this  conveyance,  being  a  deed  of  bargain  and  sale, 
and  its  execution  and  delivery  being  admitted,  was  sufficient 
proQ^  in  the  first  instance,  that  it  was  in  reality  founded  upon 
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the  pecuniary  consideration  therein  stated ;  and  that  the  acknow- 
ledgment therein  contained  was  also  sufficient  proof  that  the 
consideration  mentioned  was,  in  fact,  paid. 

4th.  That  this  deed,  therefore,  upon  its  face,  raised  a  use 
which,  by  force  of  the  statute,  was  executed  in  the  purchaser, 
thereby  vesting  in  him  a  fiill  legal  title  to  the  premises  in 
question. 

5th.  That  the  burthen  of  proof  to  impeach  the  validity  of  the 
deed,  by  showing  a  different  consideration  from  that  therein  stated, 
was  cast  upon  the  plaintiff,  and  that  the  allegations  in  the  bill, 
which  were  put  in  issue  by  the  answer,  that  the  true  and  only 
consideration  was  the  satisfaction  of  an  antecedent  debt  contracted 
by  Clarke  for  his  personal  benefit,  were  wholly  unsustained  by 
proo£ 

6th.  That  the  title  acquired  by  Ash  was  not  impaired  or 
affected  by  an  alleged  misapplication  by  Clarke  of  the  purchase- 
money  received  by  him — ^Ihe  case  not  belonging  to  any  class  of 
those  in  which,  as  the  law  formerly  stood,  a  purchaser  from  a 
trustee  was  bound  to  see  that  the  purchase-money  was  properly 
applied  to  the  purposes  of  the  trust. 

7th.  That  there  was  no  evidence  that  could  justify  the  court  in 
saying  that  the  orders  of  the  Chancellor,  under  which  the  sale 
and  conveyance  to  Ash  were  made,  were  procured,  as  is  alleged, 
by  a  concealment  and  misrepresentation  of  material  facts ;  but 
that,  on  the  contrary,  the  truth  of  the  representations  contained 
in  the  petition  of  Clarke,  upon  which  the  ohiers  were  founded, 
was  established  by  the  report  of  the  master,  to  whom  the  peti- 
tion was  referred,  and  by  the  confirmation  of  that  report  by  the 
Chancellor. 

Eighth.  That,  had  the  clearest  proof  been  given  that  the  orders 
in  question  were  procured  by  fraud,  yet,  as  they  were  regular 
and  valid  on  their  fsMse,  the  fraud  would  not  have  affected  the 
title  of  an  innocent  purchaser,  and  there  was  nothing  in  the 
pleadings  or  proo&  to  show  that  actual  or  constructive  notice 
was  imputable  to  Ash. 

Our  decision,  therefore,  is,  that  the  plaintiffs  had  no  right  to 
maintain  this  action,  and  that  the  bill  must  be  dismissed  with 
costs. 

We  have  omitted  to  notice  the  decision  of  the  Supreme  Court 
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of  the  United  States,  in  the  case  of  WHHamaon  y.  Berry  (8  How* 
ard,  TJ.  S.  Eep.  495),  by  which,  in  direct  opposition  to  that  of 
oar  0¥m  Court  of  Errors,  in  Cochrane  v.  Van  Surlay,  the  orders 
of  the  Chancellor  were  adjudged  to  be  not  merely  voidable,  but 
absolutely  Toid«  The  omission  has  been  intentional,  since,  with 
the  utmost  respect  for  that  high  tribunal,  we  cannot  think  that 
its  decision  upon  questions  of  local  law,  questions  relating  to 
the  construction  of  our  own  Statutes,  and  the  jurisdiction  of 
our  own  Courts,  cany  with  them  any  weight  of  authority  when 
opposed  to  those  of  our  own  Court  of  ultimate  jurisdiction.  By 
us,  at  least,  the  latter  must  be  regarded  as  conclusive  evidence 
of  the  law,  that  we  are  bound  to  declare. 
Judgment^  dismissing  the  bill  with  costs,  (a) 


.Hakstah  Gbiffek,  Plaintiff  and  Respondent,  v,  Lewis  S. 
Ford,  impleaded  with  Hbkrt  Byrns,  Jacob  V.  D.  Wyck- 
OFF,  Trustee^  and  others. 

• 

J.  TlMxnaa,  by  his  last  wiD,  devised  dll  his  estate  to  trustees,  in  trust,  to  apply  so 
xmidi  oT  the  rents  and  profits  as  might  be  necessary  to  the  support  and  main- 
teoanoe  of  his  wife  during  her  life,  and  to  divide  the  residue  among  his  three 
diildren  named  in  the  will,  during  their  lives.  Two,  only,  of  the  children,  and 
tike  wife^  survived  the  testator. 

Bdi,  that  the  trust  cheated  no  suspense  of  the  power  of  alienation  beyond  the  lives 
of  the  two  childien  living  at  the  death  of  the  testator. 

SsH  that  the  provision  for  the  wife  was  in  the  nature  of  an  annuity,  and«  was, 
tberofore,  a  legacy,  and  a  charge  within  the  meaning  of  sub.  2  in  g  56  of  the 
Statute  of  Uses  and  Trusts,  and  that  it  was  to  this  sub.  of  g  56  that  the  trust 
(created  fi>r  its  satisfaction)  must  be  referred. 

&H  iker^bre,  that  the  provision  created  no  sospense  of  the  power  of  alienation 
during  the  life  of  the  wife.  The  will,  as  construed  by  the  Court,  directed  that 
the  estate  of  the  trustees,  as  to  the  real  estate,  should  cease  upon  the  death  of  all 
the  children,  and  the  fee  then  go  to  their  heirs. 

Bddf  that  if  ^e  provision  for  the  wife  suspended  alieniation  during  the  continuance 
of  the  trtMt,  the  sospenae  ceased  when  the  trust  was  determined^  and  the  provi- 


(a)  IMe  T.  Ibrneyj  dted  anie^  p.  104^  is  reported  in  4  Duer,  164,  and  in  the 
^3oart  of  AppealSi  an  aiBnning  the  judgment  of  this  Court,  in  14  HI'.  Y.  438. 
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sion  then  became  a  mere  charge  npoa  the  lands  m  the  poeseesion  of  the  hein  -as 
owners. 

Meldf  that  a  charge  upon  lauds  in  the  possession  of  the  owner,  neither  at  common  law 
nor  under  the  statute,  creates  a  trust  suspending  alienation,  or  any  trust  whatever* 
Such  a  charge  is  simply  a  debt,  for  the  payment  of  which  the  lands  are  a  seooril^, 
and  it  imposes  no  restrictions  upon  the  transfer  of  the  debt  or  of  the  lands. 

The  testator  authorized  his  trustees  to  grant  leases  for  a  term  not  exceeding  twenty- 
one  years  fix>m  the  making  thereof. 

Meldf  that  these  words  confined  the  trustees  to  a  grant  of  leases  in  posBessiOn, 
and  that  when  a  power  to  lease  is  thus  limited,  a  lease,  to  commence  in  pcflseesion 
upon  a  future  day,  is  wholly  void. 

JBieldf  therefore^  that  a  lease  in  questiou,  which  was  executed  and  delivered  on  tlie 
20th  of  December,  1849,  for  a  term  of  years  not  to  commence  until  the  Isl  of 
May,  1850,  was  void  in  its  creation  upon  its  face. 

The  testator  directed  that  his  trustees,  in  making  leases,  should  reserye  the  best  and 
most  improved  rent  that  could  be  gotten;  and  it  was  proved  upon  the  trial,  and 
found  by  the  Judge,  that  when  the  lease  in  question  was  executed,  a  much  higher 
rent  than  that  reserved  could  have  been  obtained. 

Meldi  that  a  trustee,  directed  to  obtain  the  best  rent,  is  bound  to  the  exercise  of 
reasonable  diligence,  as  well  as  of  good  faith;  and  as  it  has  clearly  appeared  that 
this  diligence  had  not  been  used,  the  lease  in  question  must,  upon  that  ground,  bo 
adjudged  to  be  void. 

A  lease  for  a  longer  term  of  years  than  is  authorized  by  the  power  under  which  it  is 
made,  although  bad  at  law,  is  good  in  equity  for  a  term  corresponding  with  the 
power,  and  is  void  only  for  the  excess. 

The  counsel  for  the  iq>pellant  insisted,  that  as  the  whole  title,  legal  and  equitable, 
in  the  house  and  lot  to  which  the  controversy  related,  was  vested  in  the  existing 
trustee  under  the  will,  he  was  the  person  alone  competent  to  maintain  the  action: 
and  that,  as  he  was  not  the  plaintifif)  but  had  been  made  a  defendant,  the  com* 
plaint  ought  to  be  dismissed. 

ffeid,  that  as  the  object  of  the  action,  so  far  as  relief  waa  sought  against  the  trustee, 
was  to  enforce  his  performance  of  his  trust,  it  was  properly  brought  by  a  person 
for  whose  benefit  the  trust  was  created,  and  was  warranted  by  the  express  words 
of  the  very  section  in  the  B.  S.,  that  had  been  relied  on  in  support  of  the  objection. 
(§  60,  1  R  &  p.  729.) 

Judgment  for  plaintiff  affirmed  with  costs. 

(Before  Duer,  Boswobth,  and  Slosson,  J.J.) 
Heard  March  6 ;  decided  April  25,  185*7. 

This  action  comes  before  the  Court,  at  General  Tenn,  on  an 
appeal  by  the  defendant,  Ford,  fix>m  the  judgment  entered 
therein  on  the  trial  thereof  by  the  Court,  without  a  jury.  It 
wafl  brought  by  Hannah  Griffen,  as  plaintiff,  against  Henry 
Byms,  William  J.  Hodges,  Lewis  S.  Ford,  William  Sa^ds,  Wil- 
liam G.  Lyon,  and  Jacob  V.  B.  Wyckoff,  trustee. 

The  plaintiff  claimed  to  be  entitled,  under  the  will  of  her 
&ther,  tfacob  Thomas,  to  the  rents  and  profits  of  a  house  and 
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lot  in  Nassau  street,  in  the  city  of  New  York,  and  the  relief 
demanded  bj  her  complaint  was,  that  a  certain  lease  of  the 
piemises,  made  by  the  defendant  Byms^  a  former  trastee,  to  the 
defendant  Hodges,  and  also  a  lease  of  the  same  made  by  the 
defendant  Hodges  to  the  defendant  Ford,  should,  as  fraudulent, 
be  declared  inoperative  and  void ;  that  each  of  these  defendants 
ahoold  be  enjoined  from  setting  up  any  claim  under  or  in  virtue 
of  these  leases,  and  from  taking  any  measures  to  possess  or  retain 
the  possession  of  the  premises  by  virtue  thereof;  and  that  they 
should  be  ordered  to  execute  releases,  and  surrender  the  posses- 
sion of  the  premises  to  the  present  trustee,  Wyckoff.  WyckofP 
was  made  a  defendant,  upon  the  allegation  that  he  had  refused 
to  be  joined  as  a  plaintiff.  The  defendant  Ford  had,  in  the  first 
iDstance,  demurred  to  the  complaint,  but  his  demurrer  was  over- 
ruled,  with  liberty  to  answer  in  twenty  days,  and,  in  pursuance  of 
the  hberty  so  given,  he  put  in  an  answer.  On  his  present  appeal, 
he  insisted  that  such  order  was  erroneous.  Byms,  Hodges,  and 
Ford,  the  only  defendants  who  answered,  put  in  separate  answers, 
and  each,  in  his  answer,  insisted  on  the  validity  of  the  leases  in 
question,  as  made  in  good  faith,  and  fully  authorized  by  the 
will  of  Jacob  Thomas ;  and  each  also  insisted  that  Byms  had 
acquired  a  valid  title,  by  a  conveyance  in  fee,  from  one  Sarah 
Ann  Sands.  Upon  the  issues  thus  raised  the  cause  was  tried, 
before  Mr.  Justice  Boswobth,  without  a  jury,  in  April,  1856, 
and  a  judgment  was  rendered  by  him,  granting,  substantially, 
the  reUef  demanded  by  the  complaint  From  this  judgment 
Ford,  and  he  only,  appealed. 

The  following  are  the  material  &cts  of  the  case,  as  collected 
&om  the  pleadings,  the  evidence  upon  the  trial,  and  the  finding 
of  the  Judge. 

The  plaintiff's  counsel  produced,  and  with  the  consent  of  the 
opposite  counsel,  read  upon  the  trial  a  certified  copy  from  the 
Records  of  the  will  of  Jacob  Thomas,  who,  it  was  admitted, 
died  seized  of  the  premises,  and  also  read  a  copy  of  a  codicil  to 
the  win.  The  will  was  made  and  published  on  the  15th  of  De- 
cember, 1828.  The  codicil  on  the  26th  of  April,  1881.  Between 
the  making  of  the  wiU,  and  of  the  codicil,  the  testator's  son, 
James  Thomas,  died — and  the  sole  effect  of  the  codidl,  after  con- 
finning  all  the  trusts  and  provisions  of  the  will,  was  to  appoint 
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one  Brigham  Howe  an  executor  and  trustee,  in  place  of  the 
deceased  son.  Howe  never  qualified,  and  refused  to  act.  As 
all  the  material  questions  in  the  cause  turned  upon  the  construc- 
tion of  the  provisions  of  the  wiU,  which  are  more  or  less  con- 
nected with  each  other,  an  entire  copy  of  the  instrument  seems 
necessary  to  be  given.    It  reads  as  follows : 

"  In  the  name  of  God,  Amen.  I,  Jacob  Thomas,  of  the  City  of 
New  York,  being  of  sound  mind,  memory  and  understanding, 
but  considering  the  imcertainty  of  human  life,  do  make  this  my 
last  Will  and  Testament  in  manner  following,  viz :  My  soul  I 
reconmiend  to  the  mercy  of  Almighty  God,  and  I  desire  that  my 
body  may  be  interred  with  decent  christian  burial,  in  such  spot 
as  my  executors  may  think  convenient  and  proper  for  that  pur* 
pose.  In  the  first  place  I  charge  all  my  estate  and  effects  of  every 
description  with  the  payment  of  my  debts,  funeral  and  testamen- 
tary expenses,  and  such  legacies  and  provisions  as  I  shall  herein- 
after bequeath  and  make  subject  thereto.  I  give,  devise  and 
bequeath  unto  Samuel  F.  Randolph,  of  the  City  of  New  York, 
Grocer,  and  my  son  James,  of  the  same  place,  and  to  their  heirs 
and  assigns :  AU  my  messuages,  lands,  lots,  estates,  tenements  and 
hereditaments,  with  the  appurtenances  wheresoever  situate,  and 
particularly  my  two  houses  and  lots,  which  together  are  fifty  feet 
square  or  thereabouts,  situate  in  Nassau  Street  in  the  City  of 
New  York,  aforesaid,  and  known  and  distinguished  in  said  street 
by  numbers  forty-six  and  forty-eighty  (Nos.  46  and  48,)  and  also 
all  my  personal  estate  and  effects  whatsoever  and  wheresoever: 
To  have  and  to  hold  the  same  during  the  natural  lives  of  my 
children,  upon  the  uses  and  trusts  hereinafter  mentioned,  to  them, 
the  said  Samuel  F.  Randolph  and  my  said  son  James  Thomas, 
their  heirs,  executors,  administrators  and  assigns  for  ever,  but 
upon  the  trusts  nevertheless,  and  to  and  for  the  intents  and  pur* 
poses,  and  with,  under,  and  subject  to  the  several  powers,  pro- 
visoes, limitations  and  declarations  hereinafter  limited,  expressed 
and  declared  of  and  concerning  the  same  respectively;  that  is  to 
say,  (upon  trust,)  that  they  or  the  survivor  of  them,  or  the  heirs, 
executors,  administrators  or  assigns  of  such  survivor,  as  long  as 
they  or  he  shall  continue  to  receive  the  rents,  issues  and  profits 
of  my  said  two  houses  and  lots,  my  tenements  and  hereditaments 
under  the  dispositions  of  this  my  Will,  or  either  of  them  do  see 
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tiiat  tiie  same  are  kept  in  all  substantial  and  neoessary  repair, 
and  also  that  the  same  may,  if  it  shall  be  thought  expedient,  be 
kept  insured  from  damage  by  fire ;  taking  care,  however,  that 
the  expense  of  such  repairs  or  insurances  fidl  respectively  upon 
the  person  or  persons  benefieiaUy  interested  in  the  same  imder  the 
provisions  of  this  my  Will ;  and  that  in  case  of  such  insurance  or 
insurances,  and  the  happening  of  any  such  loss  or  damage,  that 
the  money  to  be  received  upon  or  by  means  of  such  insurance  or 
iDSorances  may  be  laid  out  in  reinstating  the  same  respectively ; 
and  that  they  or  he  do  retain  and  apply  so  much  of  the  rents  and 
profits  aforesaid  as  shall  be  necessary  in  that  behalf,  and  for  the 
purposes  aforesaid  respectively,  and  subject  and  without  preju- 
dice to  such,  the  aforesaid  trusts  upon  trust — ^that  out  of  so  much 
of  the  said  rents  and  profits  of  all  my  said  messuages  and  tene- 
nents  as  shall  reinain  imapplied  to  the  purposes  aforesaid,  and 
of  all  the  rest  of  my  estate  and  effects  hereinbefore  devised  and 
bequeathed,  to  take,  appropriate,  and  apply  so  much  thereof  as 
AsUl  be  necessary  and  proper  for  and  towards  the  suitable  sup- 
port and  cozofortable  maintenance  of  my  wife  Sally,  who  unhap* 
pily  is  at  present  imbecile  in  mind  and  understanding,  (for  which 
reason  it  is  I  provide  for  her  in  this  way,  instead  of  settling  upon 
her  a  fixed  annuity  for  her  natural  life,)  as  long  as  she  shall  con- 
tinue my  widow :  And  if  she  shall  marry  again,  then  out  of  the 
rents  and  profits  aforesaid,  to  pay  to  my  said  wife,  or  such  person 
or  persons  as  she  shall  in  writing  appoint,  the  sum  of  one  hundred 
dollars  in  half  yearly  payments,  on  every  tenth  day  of  May  and 
Kovember  in  every  year,  and  a  proportionate  part  of  such  half 
yearly  payments  (if  any)  as  shall  be  accruing,  and  not  have  actu- 
ally accrued  due,  at  the  time  of  her  decease.  The  first  payment 
of  the  said  yearly  sum  of  one  hundred  dollars  to  cammence  and 
be  made  to  her  on  the  first  of  those  days  which  shall  happen  after 
her  marriage ;  but  the  same  may  be  paid  into  the  hands  of  my 
said  wife,  pr  imto  such  person  or  persons  as  she  shall  appoint, 
exclusively  of  any  such  after  taken  husband,  who  is  not  to  inter- 
meddle therewith,  nor  is  the  same  op  any  part  thereof  to  be  sub- 
ject in  any  manner  to  auch  husband's  control,  debts,  or  engage- 
ments :  And  I  ftirther  Will  and  declare  that  the  receipts  of  my 
said  wife,  or  of  such  person  or  persons  as  she  shall  appoint  to 
leoeive  the  said  annuity  or  the  arrears  thereof,  shall,  notwithstand . 
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ing  any  such  coverture,  be  good  and  effectual  releases  and  dis- 
charges for  the  same,  or  so  much  thereof  as  shall  be  therein 
expressed  to  have  been  received ;  and  ftirther,  my  executors  may 
increase  the  sum,  if  in  their  discretion  it  shall  appear  to  be  neces- 
sary and  proper :  And  I  further  declare  my  Will  to  be,  that  the 
before  mentioned  provision  in  behalf  of  my  said  wife  shall  be  in 
lieu  of  her  right  of  dower,  and  that  if  she  shall  insist  upon  her 
taking  or  enjoying  her  dower  rights  to  the  said  premises  herein- 
before mentioned  to  be  devised  by  this  my  Will,  then  she  shall  take 
no  benefit  under  this  my  Will :  And  I  do  ftirther  Will  and  direct 
that  my  said  trustees,  or  the  trustees  or  trustee  for  the  time  being,  aa 
long  as  they  or  he  shall  continue  to  receive  the  rents,  issues  and 
profits  of  my  said  messuages  a^d  tenements  as  aforesaid,  but  sub- 
ject to  the  provisions  and  trusts  aforesaid,  shall  and  do  yearly  and 
eveiy  year  distribute  and  pay  unto  and  amongst  all  and  singular 
my  children,  that  is  to  say,  to  my  two  sons  James  and  Jacob,  and 
to  my  daughter  Hannah,  all  the  rest,  the  residue  and  surplus  of 
the  s^oresaid  rents,  issues  and  profits,  after  deducting  thereout  so 
much  aj3  shall  be  necessary  to  answer  the  aforesaid  trusts,  and  all 
costs  and  charges,  and  a  reasonable  compensation  to  him  or  them* 
selves  (my  said  trustees)  for  his  or  their  trouble  and  paios  in  and 
about  the  trusts  created  by  this  my  Will,  and  the  same  to  be 
equally  divided  amongst  them,  the  said  James,  Jacob  and  Han- 
nah, share  and  share  alike  during  their  lives ;  and  after  the  death 
of  my  said  wife,  then  the  whole,  except  what  is  as  before  excepted, 
shall  in  like  manner  be  divided  among  my  said  children  share 
and  share  alike  and  their  heirs :  and  in  case  of  the  death  of  either 
of  them  without  lawful  issue,  then  his  or  her  share  shall  go  to  the 
survivors  or  survivor  of  them  in  equal  portions ;  but  if  such 
child  or  children  shall  die  leaving  such  issue  him  or  her  surviving, 
that  then  such  issue  shall  be  entitled  >to  the  share  or  portion  of 
his  or  her  or  their  parent :  And  I  further  Will  and  direct  thai 
the  share  or  portion  and  all  sums  of  money  that  my  said  daugh, 
ter  Hannah  shall  be  entitled  to  receive  under  the  dispositions  of 
this  my  Will  maybe  paid  into  her  own  hands,  or  unto  such  per* 
son  or  persons  as  she  shall  in  writing  appoint,  exclusively  of  any 
husband  she  may  have,  who  is  not  to  intermeddle  therewith,  nor 
is  the  same  or  any  part  thereof  to  be  subject  in  any*  manner  to 
such  husband's  control,  debts  or  engagements,  and  she  may  have 
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nd  enjoy  the  same  aqparate  and  apart  fixna  bar  husband,  if  any 
she  shall  haye ;  and  the  leoeipts  of  my  said  daaghter  Hannah, 
0£  of  such  peiaon  or  persons  as  she  shall  appoint  to  leoeiye  the 
nme  or  any  part  thereof  shall,  notwithstanding  any  snoh  eover* 
tuie^  be  good  and  eflEbctoal  releases  and  dischaiges  for  the  samei 
or  80  much  thereof  as  shall  be  therein  expressed  to  have  been 
leodved:  And  I  do  hereby  fiirther  Will  and  direct  that^  sab- 
jeet  to  the  several  trasts  aforesaid,  and  without  prqjudice  to 
them,  my  said  trustees  do  and  shall,  from  and  after  the  death  of 
all  my  said  children,  stand  and  be  seized  and  possessed  of  all  and 
ajngnlar  my  real  estate  aforesaid,  honses  and  lots,  messuages  and 
tenements  so  devised  to  my  said  trustees  as  aforesaid,  in  trust  fixr 
the  benefit  and  to  the  use  and  uses  of  such  heiis  of  my  said 
children  as  shall  be  then  living;  that  is  to  say,  if  they  all  shall 
leave  issue,  then  the  one  equal  third  part  thereof  to  the  child  or 
diildien  of  my  son  James,  and  his,  her  or  their  heirs  and  aasigna 
forever;  anodier  equal  third  part  thereof  to  the  child  or  children 
of  my  son  Jacob,  and  his,  her  or  their  heirs  and  assigns  for 
ever;  and  the  other  equal  third  part  thereof  to  the  child  or 
chihhen  of  my  daughter  Hannah,  and  his,  her  or  their  heirs  and 
SBsigns  for  ever;  and  in  case  of  the  decease  of  either  of  my  said 
duldien  without  lawM  issue  him  or  her  surviving,  then  my 
Slid  real  estate  shall  go  to  the  children  and  heirs  of  the  other 
two,  each  branch  to  have  a  moiety  or  half  part  thereof;  and  in 
case  only  one  of  my  said  children  shall  leave  such  issue,  then 
the  vrhole  shall  go  to  such  issue  in  manner  aforesaid ;  and  I 
hereby  direct  my  trustees  or  trustee  for-  the  time  being,  to  exe- 
cote  and  deliver  conveyances  of  the  legal  estate  to  such  person  or 
poaons  as  shall  then  be  entitled  to  the  same  under  this  my  Will; 
and  I  do  hereby  authorize  and  empower  my  said  trustees,  and 
the  survivor  of  them,  and  the  executors  and  administrators  of 
sodi  survivor,  to  demise  or  lease  the  whole  or  any  part  of  the 
premises  hereinbefore  devised  unto  such  person  or  persons,  for 
Bodti  term  or  number  of  years  not  exceeding  twenly-one  yean 
fiooi  the  making  thereof  as  Ihey  or  he  shall  deem  proper  or 
expedient^  and  most  for  the  interest  of  those  concerned,  so  as  on 
eveiy  such  lease  so  to  be  made  there  be  reserved  and  made  pay- 
able the  best  and  most  improved  yearly  rent  or  rents  that  can  be 
goftilen  for  the  hereditaments  and  premises  hereby  devised:  And 

9     ^ 
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my  ftartber  Will  is,  that  it  sliall  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being,  and  whenever  thej  or  he  shall  judge 
it  most  for  the  improvement  of  the  property  and  the  interest  of 
those  who  are  beneficially  interested  therein,  to  apply  so  muck 
of  the  rents,  issues  and  profits  of  the  said  premises  hereinbefore 
devised,  as  to  them  or  him  shall' seem  expedient  and  proper,  in 
or  for  Uxe  purposes  of  repairing  or  rebuilding  any  of  the  mes- 
suages or  buildings  upon  the  said  lots,  or  in  improving  the 
same;  and  to  this  end  he  or  they  may  mortgage  both  or  either 
of  the  said  lots,  as  the  occasion  shall  require,  in  order  to  raise 
money  for  such  rebuilding,  repairs  or  improvements.  And  I  do 
hereby  make,  ordain,  constitute,  and  appoint  the  said  Samuel  F. 
Bandolph,  and  my  son  James,  executors  and  trustees  of  this  my 
last  Will  and  Testament,  hereby  revoking  all  former  Wills  by 
me  at  any  time  heretofore  made,  and  do  declare  this  to  be  my 
last  Will  and  Testament  In  witness  whereof  I  the  said  Jacob 
Thomas,  have  to  this  my  last  Will  and  Testament  set  my  hand 
and  seal  this  fifteenth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hun(bred  and  eighteen.  Jacob  Thomas,  [L.a] 
Signed,  sealed,  published,  and  declared  by  the  above  named 
Jacob  Thomas  as  and  for  his  last  Will  and  Testament,  in  the  pre- 
sence of  us,  who  have  subscribed  our  names  as  witnesses  thereto 
in  the  presence  of  the  said  testator,  and  in  the  presence  of  each 
other.  Joel  Fitz  Bandolph,  William  L.  Bent,  Eliza  F.  Bandolph." 
The  complaint  alleged  that  the  houses  and  lots,  described  in 
the  Will  as  Nos.  46  and  48  Nassau  Street,  are  now  known  as 
Nos.  86  and  88,  that  both  lots  were  covered  by  a  mortgage,  made 
by  Jacob  Thomas  in  his  lifetime,  and  that  after  his  death  this 
mortgage  was  foreclosed,  and  under  a  decree  made  on  such  fore- 
closure,  No.  88  was  sold,  and  the  avails  of  the  sale  applied  to  the 
satisfaction  of  the  mortgage  debt,  and  that  an  unincumbered  title 
to  No.  86  then  became  vested  in  the  trustee,  Bandolph,  sub* 
ject  to  the  provisions  and  limitations  in  the  Will.  The  truth  of 
these  allegations  was  assumed  and  not  denied  on  the  trial,  and 
was  admitted  upon  the  argument  of  the  appeal,  at  the  Greneral 
Term.  The  complaint  further  alleged  that  J.  Thomas,  the  Tes- 
tator, died  on  the  29th  December,  1881,  and  left  him  surviving 
his  widow  Sally  Thomas,  his  daughter  Hannah  Griffen  the 
plaintiff  his  son  Jacob  Thomas,  his  only  diildren,  and  a  grand* 
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diild,  Sarah  Ann  Thomas,  the  daughter  of  his  deoeased  son 
James.  That  Sarah  Ann  ThomsiSj  after  the  death  of  the  testator, 
married  the  defendant  William  Sands,  and  that  on  the  10th  of 
ICazch  1862  the  widow  of  the  testator  died,  thns  leaving  the 
plaintiff  and  Sarah  Ann  Sands  the  only  persons  interested  in  the 
rents  and  profits  of  the  property,  and  that  Mrs.  Sands  died,  with- 
out iasoe,  March  2d,  1868.  The  tmth  of  these  allegations  and 
dates  was  conceded  on  the  trial.  On  the  trial  the  plaintiff's  conn- 
ad  next  read  in  evideikce  the  lease  mentioned  in  the  complaint 
of  the  honse  and  lot  No.  86  Nassau  St  from  the  defendant 
Byms,  as  a  tmstee,  under  the  will  of  Thomas,  to  the  defendant 
Hodges,  his  executors  and  assigns.  The  lease  was  for  the  term 
of  21  years  from  the  1st  of  May  1860,  at  an  amiual  rent  of 
$800,  payable  quarterly,  and  contained  a  provision  that  it  might 
be  continued  for  two  further  terms  of  21  years  each,  at  the 
option  of  Hodges,  his  executors,  Ac  It  was  dated,  and  purported 
to  have  been  executed  on  the  20th  December,  1849,  acknow- 
ledged December  24th,  1860,  and  recorded  December  29th,  in 
the  same  year.  The  counsel  also  read  in  evidence,  the  lease  of 
the  premises  mentioned  in  the  complaint  from  Hodges  to  Ford: 
it  was  for  the  term  of  five  years,  from  the  1st  of  May  1866,  at 
the  yearly  rent  of  $800,  and  was  dated  and  executed  on  the 
19th  June  1864. 

The  appointment  of  Wyckoff  as  a  trustee  under  the  will  in  the 
place  of  Jas.  T.  GMffen  deceased,  was  proved  by  the  production 
of  an  order  of  this  court,  making  the  appointment^  dated  July 
28011864. 

The  application  of  the  plaintiff  to  Wyckoff  to  become  a  plain* 
tiff  in  this  action,  and  his  refusal,  were  also  proved.  It  was  con* 
ceded  on  the  trial  that  the  several  trustees  mentioned  in  the 
oomplaint)  were  successively  appointed,  and  became  vested  with 
flie  powers,  and  subject  to  the  obligatidns  of  trustees  under  the 
will  at  the  times^  and  in  the  manner  all^;ed  in  the  complaint 

The  complaint  alleged,  that  Bandolph  the  trustee,  mentioned 
in  the  will,  was  duly  discharged  as  such  by  an  order  of  the 
Court  of  Chancery  on  the  28th  May  1886:  that  the  defendant 
Byms,  by  an  order  of  the  same  Court,  was  duly  appointed  a 
Imstee  in  Bandolph's  place.  That  Byms,  by  an  order  of  this 
eoort^  duly  made  on  the  14th  November  1861,  was  removed 
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&om  ofiGioe  as  such  trustee^  and  Jaxn^  T.  Griffen  appointed  trus- 
tee in  his  stead,  and  that  on  the  29th  of  June  1864,  James  T. 
Griffen  died.  Evidence  was  then  given  on  the  part  of  the  plain- 
tiff to  show  that  at  the  time  the  lease  was  made  by  Byrns  to 
Hodges,  the  fiir  annual  rent  of  the  property  was  from  $1,800 
to  $2,000. 

These  are  all  the  material  &cts  proved  at  the  trial  on  the  part 
of  the  plainti£ 

On  the  part  of  the  defendant,  Ford,  a  deed  from  Wm.  Sands 
and  Sarah  Ann,  his  wife,  to  H.  Byrns,  dated  April  22d,  1852,  of 
an  undivided  half  of  the  premises  No.  86  Nassau  Street — also 
a  deed  from  Byrns  and  wife,  dated  Dec.  19, 1854,  to  the  defend- 
ant Hodges,  of  the  same  undivided  half,  were  produced  and  read 
in  evidence.  No  evidence  was  given  or  offered  on  the  part  of 
this  defendant  to  contradict  that  on  the  part  of  the  plaintiff  as  to 
the  £Edr  annual  rent  of  the  premises  when  the  lease  to  Hodges 
was  made. 

The  following  are  the  material  £icts  and  conclusions  of  law 
ibimd  by  the  Court  at  Special  Term,  and  embodied  in  the  final 
judgment. 

The  Court  found  and  adjudged  that  the  will  and  codicil  of 
Jacob  Thomas,  and  the  trusts  therein  contained,  are  good  and 
valid,  and  that  the  house  and  lot.  No.  86  Nassau  Street,  became 
vested  in  Samuel  T.  Bandolph,  and  his  several  successors,  named 
in  the  complaint,  successively,  as  trustees  of  the  property  under 
the  will,  with  power  to  execute  the  trusts  thereof.  The  Court 
further  found  and  adjudged,  that  Sarah  Ann  Sands  never  had 
any  conveyable  interest  in  the  premises,  and  that  the  deed  from 
her  and  her  husband,  of  the  date  of  the  22d  of  April,  1852,  to  the 
defendant  Byrns,  of  one  imdivided  half  of  the  premises,  and  also 
the  deed  dated  19th  December,  1864,  from  Byrns  and  wife  to 
the  defendant,  Hodges,  of  the  same  imdivided  hal^  were  and  are 
inoperative  and  void,  and  that  no  title  passed  thereby  to  Byrns 
or  Hodges;  and  frirther,  that  the  plaintiff  is  the  only  person, 
entitled  to  the  income  of  the  property,  and  that  she  is  entitled  to 
have  the  same  leased  by  the  trustees  thereof  for  the  time  beings 
according  to  the  terms  of  the  will  of  Jacob  Thomas,  and  to  re- 
ceive the  nett  income  thereof  And,  further,  that  the  lease  of 
the  premises  of  the  date  of  the  20th  of  December,  1849,  executed 


NEW  YORK— APRIL,  1857.  l88 

Griffen  v.  Ford. 

bj  the  defendant  Bums,  as  trustee  to  the  defendant  Hodges,  was 
not  made  for  the  benefit  of  those  interested,  nor  for  the  best  rent 
that  could  have  been  obtained  for  the  property,  and  was  made 
without  authority,  and  in  violation  of  the  trusts  of  the  will,  and 
of  the  obligations  of  Byms  as  such  trustee,  and  of  the  rights 
of  those  interested  in  tiie  property,  and  therefore  was  and  is 
wholly  inoperative  and  void,  and  that  no  right  or  title  to  the 
premises  passed  by  means  thereof  to  Hodges,  and  that  the  lease 
of  the  premises  of  the  date  of  June  19,  1864,  &om  Hodges  to  the 
defisndant  Ford,  was  and  is  wholly  inoperative  and  void,  and 
that  by  means  thereof  no  right,  title,  or  interest,  in  the  premises, 
passed  to  the  defendant  Ford.  The  Court  also  found  that  the 
trostee,  the  defendant  Wyckoff,  neglected  and  refused  to  adopt 
any  measures,  or  take  any  proceedings,  to  set  aside  the  sud  lease, 
ftough  requested  by  the  plaintiff  so  to  do,  before  the  commence- 
ment of  this  action. 

The  judgment  then  proceeded  to  grant  substantially  the  relirf 
prayed  for  in  the  complaint  To  each  finding  of  fiwts  and  con- 
dtuson  of  law  in  the  judgment  so  rendered,  the  Counsel  for  the 
defendant  Ford  severally,  and  duly  excepted. 

Albert  Matthews^  for  the  appellant.  Ford. 

The  demurrer  was  well  taken,  and  the  order  overruling  it 
should  be  reversed  Since  the  code  a  cestui  que  trust  has  no 
estate,  or  interest,  legal  or  equitable,  in  the  trust  property,  the 
whole  being  vested  in  the  trustee,  who  is,  therefore,  alone  com- 
petent to  maintain  any  action  relative  to  tiiie  trust.  K.he  refuse 
to  bring  an.  action  that  ought  to  be  brought,  a  Court  of  Equity 
may,  by  a  proper  order,  compel  him,  or  may  remove  him  (1 B.  S. 
730,  §  70),  and  appoint  another  who  will  act  {JjAmoureux  v.  Yan 
Benssdaer,  1  Barb.  Ch.  R  84;  1  R.  S.  729,  §  70).  Next,  as  to  the 
merits,  we  insist  that  if  the  will  is  valid,  the  lease  fix>m  Byms  to 
Hodges  was  not  so  fistr  beyond  the  discretionary  powers  of  the 
trnstee,  as  in  the  absence  of  fraud  to  render  it  void — ^no  fitiud 
ynB  proved  or  found  by  the  Court,  and  the  lease  was  therefore 
valid,  at  least  in  equity,  until  the  expiration  of  the  first  term  of 
twenty-one  years  from  its  commencement 

But  we  inadst  that  -the  will  of  Jacob  Thomas  is  inoperative 
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and  void.  The  deyise  in  trost  embiaoes  all  his  property,  and  is 
a  limitation  suspending  the  power  of  alienation  beyond  the 
period  allowed  by  law,  that  is,  the  lives  of  two  persons  in 
being.  The  devise  suspends  the  power  of  alienation  during  the 
lives  of  four  persons  living  at  the  death  of  the  testator^  viz.  his 
widow,  and  his  two  children,  and  his  granddaughter;  for  the  in* 
terest  of  each  of  these  was,  from  its  nature,  unalienable,  nor 
oould  they  give  any  authority  to  the  trustees  to  convey.  {Van 
E^  V.  VanE^^  9  Paige,  237 ;  L^Amowreux  v.  Van  Benssdaer^  1 
Bar.  CLR84;)  andevenif  the  devise  be  construed  as  a  "power 
in  trust,"  the  objection  is  equally  &taL  {Hawley  v.  JameSj  16 
Wend.  61;  Langy.  Bopke,  5  Sand.  868.) 

The  will  being  void,  the  lease  fix)m  Byms  to  Hodges  was  void 
on  its  &oe,  and  Sarah  Ann  Sands  became  the  owner  in  foe  of 
an  undivided  half  of  the  premises  in  question,  and  Byms  and 
Hodges,  being  successively  grantees  of  this  one  hal^  areestopped 
as  against  a  person  claiming  under  them,  from  invalidating  the 
lease.  {Jackaon  v.  JBuU,  1  John.  Oases  81 ;  Same  v.  Murray^  12 
John.  201 ;  Same  v.  Steams^  18  John.  816 ;  Orane  v.  Van  Hcme^ 
1  Paige,  466.)  The  lease,  as  made  by  a  tenant  in  common,  being 
valid  in  respect  to  an  imdivided  half  of  the  premises,  this  action 
fidls  in  its  '*  entire  scope,''  and  the  complaint  should  be  dismissed. 
At  any  rate,  the  defendant  Ford,  being  a  bond  fide  purchaser, 
ought  not  to  have  been  charged  with  costs — and  so  fir  at  least 
the  judgment  at  the  Special  Term  is  erroneou& 

Asa  QtM^  for  the  plaintiff  respondent 

The  judgment  at  Special  Term  was,  in  all  respects^  oorreoty 
and  should  be  affirmed  with  costs.  The  will  of  the  testator  is 
valid  in  all  its  provisions  within  the  meaning  of  the  R  S.,  bj 
which  we  admit  that  its  construction  must  be  governed.  The 
devise  in  trust  to  his  executors  suspended  the  power  of  alienation 
only  during  the  lives  of  his  children.  The  trustees  are  to  have 
and  hold  the  property  '^  during  the  natural  lives  of  my  children," 
and  it  is  afterwards  expressly  provided  that  ''  upon  the  death 
of  all  the  children,"  the  trustees  should  convey  to  their  issue  then 
livingv  It  was  therefore  the  manifest  intention  of  the  testator, 
ihat^  «po&  the  death  of  all  his  ohildien,  the  estate  of  the  trustees 
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dumld  wholly  oease.  Two  only  of  the  children  named  in  the  will 
weie  living  when  it  took  effect,  the  plaintiff  and  her  brother 
Jacob,  and,  consequently,  it  was  only  during  their  lives  that 
the  power  of  alienation  was  suspended.  The  provision  made 
for  the  widow  created  no  su^nse  of  alienation  during  her  life. 
Its  only  effect  was  to  create  a  charge  giving  her  a  lien  upon  the 
property,  but  this  was  an  interest  which  she  might  have  extin- 
goiahed  at  any  time  by  a  release  or  grant.  Upon  the  death  of 
the  children,  had  she  survived  them,  under  the  provisions  of  the 
will,  properly  understood,  an  absolute  fee  might  have  been  con* 
veyed  to  a  purchaser  by  her  uniting  in  the  grant 

The  will  being  valid,  it  follows,  that  the  lease  from  the  trustee, 
Byms,  to  Hodges,  as  contravening  the  provisions  of  the  will, 
and  violating  his  trust,  was  void  as  soon  as  it  was  executed ; 
and  as  Hodges  took  no  title  under  it,  he  could  give  none  to 
Fold;  thelease&omhim  to  Ford  was  therefore  necessarily  void. 
Hie  lease  to  Hodges  is,  on  its  &ce,  a  lease  in  reversion,  or  m 
JiUuro^  within  the  meaning  of  those  terms,  and  it  is  settled  law, 
that  a  power  to  lease  for  a  certain  term  of  years  without 
expressing  in  possession,  and  not  in  reversion,  authorizes  leases  in 
possession  only ;  and  consequently  a  lease  purporting  to  be  an  exe- 
cution of  the  power  is  wholly  void,  when  die  term  of  years  which 
it  grants  is  to  commence  in  possession  upon  a  future  day. — 
Sinclair  v.  Jackson  (8  C!owen,  648),  Lody  Sussex  v.  Wroth  (Gro. 
Eliz.  6),  Sheccmb  v.  EawkxM  (Oro.  James,  818),  AJkn  v.  OcUvert^ 
2  East  876,  Willis  on  Trustees  141,  Sugden  on  Powers,  868, 870. 
In  this  lease  the  term  granted  is  not  to  commence  in  possession 
until  the  1st  of  May  following  the  date  of  the  lease,  and  the  lease 
moreover  gives  an  option  to  the  leasee  to  extend  the  term  to  68 
years,  a  provision  plainly  and  wholly  unauthorized. 

There  is  another  ground  upon  which  it  is  equally  certain  that 
the  lease  must  be  declared  void.  The  will  requires  that  the 
tmskees,  in  making  a  lease,  shall  reserve  the  best  rent  that  can 
be  obtained;  and  Byrnes,  therefore,  on  making  the  lease  in 
qoestion,  in  which  the  rent  reserved  is  only  $800,  exceeded  his 
power,  and  violated  his  duty.  It  was  proved  upon  the  trial, 
tiiat  a  fiiir  rent  would  have  been  $2,000.  The  transaction  was 
palpably  fraudulent 

Theoiil7que0tionibatieaudna.i8.  whether  this  action  is  to  be 


186  OASES  IN  THE  SUFEBIOB  OOUBT. 

[ ,, , 

Griflhn  T.  FofcL 

defeated  upon  the  teclinical  ground  that  it  ought  to  'bave  been 
brought  in  the  name  of  the  trustee ;  and  we  insist  that  the  objeo- 
lion  is  not  merely  technical,  but  groundless.  The  plaintiff 
being  entitled  to  the  rents,  is  the  sole  party  injured  by  the 
fraudulent  lease  that  she  requires  to  be  given  up  and  canoelledL 
To  deny  her  title  to  redress,  would  be  to  violate  the  plainest 
rules  of  justice.  It  is  true,  the  redress  might  have  been  obtained 
by  an  action  in  the  name  of  her  trustee;  but  the  cases  to  whidi 
I  shall  refer  are  conclusive  to  show  that,  when  a  trustee  refoses 
to  act,  the  action  may  be  brought  by  the  cestui  que  trusty  and  the 
trustee  be  made  a  defendant;  and  such  is  the  present  action. 
(8  Maddock,  OL  K  876;  Jacob's  R  824;  4  Bussell,  272; 
1  Ball  k  Beatty,  181;  2  Brown,  Oh.  R  226;  Skinner,  819;  3 
Swanst  1;  2  John.  Oh.  288, 1  Paige  20.) 

By  thb  C!oubt.  Dveb,  J. — ^An  attentive  examination  of  the 
interesting  questions  which  this  case  involves,  has  compelled 
our  assent  to  nearly  every  proposition  for  which  the  learned 
Counsel  for  the  plaintiff  contended,  and  we  are  therefore  under 
Hxe  necessity  of  assenting  to  his  conclusion,  that  the  plaintiff 
was  ftally  entitled  to  the  judgment  she  has  obtained 

The  first  question  relates  to  the  validity  of  the  will  of  her 
llcther,  from  which  she  derives  her  title,  and  who,  it  is  admitted, 
died  seized  of  the  house  and  lot  in  controversy. 

We  strongly  incline  to  think  that  this  is  a  question  which 
the  defendant.  Ford,  was  not  at  liberty  to  raise.  In  his  answer 
and  upon  the  trial,  as  well  as  upon  the  argument  before  us,  he 
has  insisted  upon  the  validity  of  the  lease  to  Hodges,  as  a  pro- 
per execution  of  the  power  to  lease  given  by  the  will.  It  is 
from  the  will,  therefore,  that  he  derives  the  title  he  has  asserted, 
and  it  may  well  be  doubted  whether  he  was  not  estopped  from 
denying  ^e  legality  either  of  its  execution  or  its  provisions. 
Bu^  as  this  objection  was  not  taken  by  the  counsel  for  the 
plaintiff  upon  the  hearing,  we  do  not  think  we  should  be 
justified  in  now  saying  that,  had  it  been  raised,  it  would  have 
been  allowed  to  prevaiL  It  is  our  invariable  rule,  never  to 
decide  a  cause  upon  a  point  not  argued  by  counsel,  unless  it  has 
been  submitted  without  aigument  and  without  points.  We 
raooeed.  tfaeiL  to  the  main  ouestion.  •wbether  the  trust  created 


NEW  YORK— APKIL,  1867.  187 

Griffon  T.  Foird. 

bjrihe  win  suspended  the  power  of  alienalicm,  as  to  the  pTopertj 
it  embraoedy  beyond  the  period  lisoited  by  the  statute.  And  if 
we  are  to  look  xneielj  at  the  .terms  of  the  will,  it  cannot  be 
denied,  that  eyen  upon  the  plaintiff's  oonstructionf  the  devise 
in  trust  was  wholly  yoid.  By  its  terms,  it  suspended  the  power 
of  alienation  during  the  liyes  of  those  children  whom  it  named, 
andhad  all  these  been  living  when  the  testator  died,  there  would 
have  been  a  dear  suspension  of  the  power  of  alienation  beyond 
the  statutory  period.  Two,  only,  of  the  children,  however,  were 
tfam  Hving;  and  in  applying  the  rtatutoiy  rule  to  the  provision, 
of  a  will,  it  is  certam,  that  lives  in  being  at  the  death  of  the 
testator,  are  alone  to  be  considered.  {Loing  y.  Bopht^  6  Sand.  S. 
C.  R  875.) 

The  question,  then,  is,  whether  the  devise  to  the  trustees  is  so 
framed  as  to  inyolve  a  suspense  of  the  power  of  alienation,  fi>r 
any  period  beyond  the  lives  of  the  two  children  who  survived 
Ihe  testator,  the  plaintiff  and  her  brother;  for,  if  it  was  the  inten- 
tion of  the  testator,  as  collected  j&om  his  whole  will,  that  the 
estate  of  the  trustees  should  then  cease,  and  the  property  become 
alienable,  the  objection  that  the  trust  creates  what  in  judgment 
of  law  is  a  perpetuity,  is  plainly  groundless;  and  no  other  objec- 
tion to  its  legality  has  been,  nor,  as  we  think,  can  be  stated. 

We  are  &r  from  saying,  although  the  conclusion  at  which  we 
have  arriyed  is  favorable  to  the  plaintiff,  that  this  question  is 
fiee  fipom  difficulty ;  for  it  cannot  be  denied  that  the  provisions 
of  the  will  are  somewhat  perplexed,  and  involve  a  seeming  con- 
tradiction. The  devise  to  the  trustees  embraces  all  the  property, 
real  and  personal,  of  the  testator,  and  especially  his  two  houses 
and  lots  in  Nassau  street;  and  the  trustees  are  to  have  and  hold 
the  same,  during  the  natural  lives  of  his  children,  upon  trusts 
that,  rejecting  superfluous  words,  may  be  stated  as  follows: — 

1.  As  to  the  two  houses  and  lots:  that  the  trustees,  as  long 
as  ihey  shall  continue  to  receive  the  rents  and  profits  thereof, 
aball  see  that  the  same  are  kept  in  necessary  repair,  and,  if 
thought  ea^)edient,  be  insured  against  damage  by  fire,  the 
expenses  of  such  repairs  and  iijsurance  to  be  borne  by  the 
peraons  beneficially  interested  under  the  provisions  of  his  wUl. 

2.  After  defiraying  these  expenses,  to  apply  out  of  the  rents  and 
profits  not  only  of  the  said  tenements,  but  of  his  whole  estsla^ 


188  CASES  m  THE  SUPERIOR  COURT. 

Griffen  y.  Ford. 


80  much  as  may  be  necessary  towards  the  proper  support  and 
maintenanoe  of  his  wife  Sally. 

8.  In  case  of  the  marriage  of  his  wife,  to  pay  to  her  out  of 
the  rents  and  profits  aforesaid,  in  half-yearly  payments,  an 
annuity  of  one  hundred  dollars.  This  provision  for  his  wife  to 
be  in  Ueu  of  her  dower,  and  if  she  shall  insist  upon  her  dower, 
then  she  is  to  take  no  benefit  imder  his  will. 

4.  To  distribute,  and  pay  yearly,  the  rest  and  residue  of  the 
aforesaid  rents  and  profits  so  long  as  the  trustees  continue  to 
receive  those  of  the  two  houses  and  lots,  to  his  three  children, 
naming  them,  share  and  share  alike ;  in  case  of  the  death  of 
either,  without  issue,  his  or  her  share  to  go  to  the  survivors,  but 
if  either  shall  die  leaving  issue,  the  children  to  take  the  share  of 
the  parent  so  dying. 

5.  After  the  death  of  his  wife,  to  pay  the  whole  of  the  afore- 
said rents  and  profits,  deducting  the  expenses,  costs,  and  charges 
before  mentioned,  to  his  children  and  their  heirs,  share  and  share 
alike. 

6.  The  wiU  then  directs,  after  some  special  provisions  rela- 
tive to  the  payment  of  the  share  of  his  daughter,  the  plaintiff; 
that  the  trustees,  from  and  after  the  death  of  all  the  children, 
shall  stand  seized  and  possessed  of  all  his  real  estate,  including 
the  two  houses  and  lots^  in  trust  for  the  benefit  and  to  the  use 
and  uses  of  such  heirs  of  his  children  as  shall  then  be  living,  and 
shall  execute  and  deliver  conveyances  of  the  said  real  estate  to 
the  persons  then  entitled  imder  the  wilL 

Although  in  this  analysis  of  the  trusts  of  the  will,  the  provi- 
sions are  given  in  a  very  condensed  form,  we  are  satisfied  that 
none  have  been  omitted  that  have  the  slightest  bearing  upon  the 
question  to  be  decided.  We  proceed  then  to  the  observations^ 
that  aftdl  exposition  of  the  meaning  and  legal  effect  of  the  trusts 
of  the  wiU,  as  we  have  stated  them,  seem  to  require. 

If  the  question  stood  alone  upon  the  words  in  the  habendum 
clause,  "to  have  and  hold  the  same  during  the  natural  lives  of 
my  children,"  it  would  be  wholly  free  fix)m  doubt,  since  it  cannot 
be  denied  that  these  words  limit  the  duration  of  the  estate  of 
the  trustees  to  that  of  the  lives  of  the  two  children  living  at  the 
death  of  the  testator*  To  language  so  explicit^  no  other  con- 
atmckion  can  be  given.    It  is  this  construction^  therefore,  that 
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we  are  botmd  to  adopt,  unless  we  shall  find  that  it  is  plainly 
oirerraled  by  subsequent  and  inconsistent  provisions  in  the  wilL 

The  first  trust  of  the  will  following  the  habendum  clause,  as 
we  haye  seen,  is  confined  to  the  rents,  issues,  and  profits  of 
Ihe  two  houses  and  lots,  and  is  to  last  no  longer  than  the  truatees 
shall  continue  to  leceiye  them,  and  these  last  words  seem  to 
miply  that  the  estate  of  the  trustees  in  the  houses  and  lots  was 
meant  to  terminate  before  the  trust  embracing  the  residue  of  the 
property  devised:  an  inference  which  is  strengthened  by  the 
repetition  of  the  words  in  a  subsequent  clause. 

The  second  trust  relates  to  the  provision  made  for  the  support 
and  maintenance  of  the  wife  of  the  testator.  Whether  this  pro> 
vision,  from  its  nature,  and  by  its  necessaiy  legal  effect,  operated 
to  suspend  the  power  of  alienation  during  the  life  of  the  wife^ 
as  well  as  during  the  lives  of  the  children,  and  in  relation  to  all 
the  property,  including  the  two  houses  and  lots  that  the  devise 
in  trust  embraces,  is  a  question  that  we  shall  hereafter  and  sepa- 
rately consider.  It  is  enough  now  to  say,  that  there  are  no^express 
words,  inconsistent  with  those  in  the  habendum^  by  which  the  estate 
of  the  trustees  is  made  to  cease  upon  the  death  of  the  children, 
lliere  are  no  words  by  which  the  trust  estate  is  made  to  continue 
during  the  life  of  the  wife,  should  she  survive  the  children. 

The  next  trust  provides  a  fixed  annuity  for  the  widow,  in  the 
event  of  her  marriage;  and,  by  a  subsequent  clause,  the  whole 
provision  for  her  that  the  will  makes,  is  made  to  depend  upon 
her  election  to  take  or  renounce  her  dower.  That  she  elected  to 
take  the  provision  in  the  will,  in  lieu  of  her  dower,  was  assumed 
and  conceded  upon  the  hearing  before  us.  Indeed,  the  argu- 
ment as  to  the  effect  of  this  provision  in  the  will,  rested  entirely 
upon  this  concession.  Had  she  taken  her  dower,  the  provision 
in  the  will  would  have  been  sendered  void,  and  no  question  as 
to  its  effect  could  have  ariseiL 

The  fourth  trust  merely  directs  the  payment  of  the  surplus 
rents  and  profits  to  the  three  children  during  their  lives,  share 
and  share  alike,  and  requires  no  special  observation,  except  that 
this  payment  is  to  be  made  only  while  the  trustees  should  con- 
tinue to  receive  the  rents  and  profits  of  the  two  houses  and  lots. 

The  trust  that  follows,  provides,  that  after  the  death  of  the 
wifey  the  whole  rents  and  profits,  deducting  e^tpenses  and  duoges, 
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Bhould  be  paid  to  the  children;  and  it  was  upon  the  woidsi 
"after  the  death  of  my  wife,"  that  the  able  counsel  for  the 
appellant  laid  much  of  the  stress  of  his  argument,  contending 
that  they  necessarily  implied  that  the  trust  estate,  and  the  conse- 
quent suspense  of  alienation,  were  meant  to  continue  during  the 
life  of  the  widow — and  such,  at  first  view,  might  seem  to  be  their 
import  But  a  brief  reflection  sufficed  to  convince  us  that  such 
is  neither  the  necessaij  import  nor  the  reasonable  construction 
of  those  important  words.  The  death  of  the  wife  which  is 
referred  to,  is  her  death  during  the  lifetime  of  the  children,  and 
is  therefore  perfectly  consistent  with  the  supposition  that  the 
estate  of  the  trustees  was  intended  to  cease  upon  the  death  of 
all  the  children;  that  it  was  intended  to  cease,  notwithstand- 
ing  the  wife  might  survive  them;  and  it  is  plain  that  upon 
this  construction  the  suspense  of  ihe  power  of  alienation  is 
confined  to  the  Hves  of  the  twa  children,  living  at  the  death  of 
the  testator,  just  as  certainly  as  if  they  alone  had  been  named  in 
the  will  as  the  persons  entitled  to  receive  the .  whole  rents  and 
profits  during  tiieir  lives.  Had  the  testator,  by  an  agreement  in 
his  lifetime,  charged  the  rents  and  profits  of  his  estate  with  the 
payment  of  an  annuity,  during  the  lives  of  his  children,  living 
at  his  death,  we  apprehend  that  it  would  never  have  been  con- 
tended that  the  life  of  the  annuitant  was  to  be  taken  into  conside- 
ration in  determining  whether  the  suspense  of  the  power  of  alien- 
ation exceeded  the  statutory  limits.  If  in  the  case  before  us,  no 
payments  were  to  be  made  by  the  trustees  to  the  widow,  after 
the  death  of  the  children,  it  is  in  principle  exactly  the  same  as 
that  which  we  have  supposed.  Nor  is  this  all ;  the  constraction 
that  we  have  shown  that  the  words  used  plainly  admit,  is  also 
that  which,  as  in  itself  the  most  reasonable,  we  arebound  to 
adopt  It  is  only  by  its  adoption  that  the  provisions  of  the  will 
can  be  rendered  consiBtent,  and  a  palpable  contradiction  be 
avoided ;  and  to  reject  it  would  be  to  deny  the  authority  of  one 
of  the  safest  and  soundest  rules  of  interpretation  that  in 
the  construction  of  written  instruments.  Courts  of  justice  have 
hitherto  held  themselves  bound  to  follow.  The  construction  of 
the  appellant  would  strike  the  words  "  during  the  natural  lives 
of  my  children"  firom  the  tuibendum  clause,  and  would  rob 
meaning  the  proviiions  next  to  be  referred  to,  and  which 
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oomprifle  the  last  duties  that  the  trustees  are  required  to  perform. 
These  provisioos  declare  that  the  trustees,  firom  and  after  the 
death  of  all  the  testator's  children,  shall  stand  seized  and  pos- 
sessed of  all  the  real  estate,  houses  and  lots  devised  to  them  in 
trusty  for  the  benefit  and  to  the  use  or  uses  of  such  heirs  of  his 
children  as  shall  then  be  living ;  and  shall  execute  and  deliver 
conveyances  of  the  real  estate  to  such  person  or  persons  as  shall 
then  be  entitled  under  the  will.  We  do  not  think  that  it  is 
possible  to  state  a  reasonable  doubt  as  to  the  meaning  and  legal 
effect  of  these  provisions.  The  trust  which  they  declare,  is  not 
active  but  passive,  and  the  operation  of  the  words,  ^^for  the 
benefit,  and  to  the  use  or  uses,"  is  not  at  all  affected  by  the  subse- 
quent direction  to*  convey.  The  direction,  if  not  unmeaning, 
was  wholly  superfluous.  It  is  true  that  at  common  law,  a 
direction  to  convey  was  deemed  an  active  trust,  so  that  until 
executed  the  legal  estate  remained  in  the  trustees,  {Clarke  v. 
DavmpoTtj  ante,  p.  95,)  but  as  the  Bev.  Stat  have  abolished  all 
active  trusts  except  those  which  they  expressly  authorize,  it  is 
certain  that  the  rule  of  the  common  law  can  no  longer  be  fol- 
lowed. The  use  which  the  previous  words,  ''for  the  benefit,"  Ac., 
declare,  is  a  use  which  had  the  wife  survived  the  children,  the 
statute  would  have  executed  instantly  upon  the  death  of  the 
children,  by  vesting  in  their  heirs  the  whole  estate,  legal  and 
equitable,  (1  R  S.,  pp.  727,  728,  §  47,  49 ;)  nor  would  any  con- 
veyance, or  demand  of  a  conveyance,  have  been  necessary  to 
have  enabled  them  to  recover  the  possession,  had  the  trustees 
refused  to  surrender  it  It  must  have  been  held  that  the  words 
of  the  will,  interpreted  by  those  of  the  statute,  gave  them  an 
immediate  and  perfect  title.  It  follows  that  unless  we  expimge 
from  the  will  the  provisions  we  are  considering,  we  are  bound  to 
si^  that  it  was  the  certain  intention  of  the  testator,  that  upon 
the  death  of  aU  his  children  the  trust  created  by  the  will  should, 
as  to  his  real  estate,  wholly  cease  and  determine.  We  add, 
that  the  same  construction  must  have  been  given  to  these  pro- 
visions, even  had  the  will  in  a  prior  clause  in  terms  declared 
that  the  trust  estate  should  continue  during  the  life  of  the  wife, 
fin*  the  rule  appears  to  be  settled  that  where  there  are  two 
lepognant  clauses  in  a  will,  it  is  the  intention  which  the  last 
dddaies  that  the  Court  js  bound  to  execute. 
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The  result  of  this  examination  of  the  will  is,  that  it  contains 
no  danse  or  expressions  from  which  it  can  be  fsdrlj  deduced 
that  the  testator  intended  that  the  trust  estate  should  continue 
during  the  life  of  his  wife,  but  that,  on  the  contrary,  it  appears 
to  be  certain  that,  in  respect  to  his  real  estate,  he  intended  it 
should  cease  wholly  and  absolutely  upon  the  death  of  his  ehil- 
dren,  whether  his^nfe  should  or  should  not  sorvive  them. 
Hence,  if  the  suspense  of  the  power  of  alienation  was  hmited 
by  the  duration  of  the  estate  of  the  trustees,  it  lasted  no  longer 
than  the  liyes  of  the  two  children  liying  at  the  death  of  the 
testator,  and  had  therefore  no  effect  on  the  yalidity  of  the  wilL 

It  is  said,  howeyer,  that  a  suspense  of  the  power  of  alienation, 
during  the  life  of  the  wife,  was  necessarily  created  by  the 
nature  of  the  proyision  made  for  her  support,  and  which  it  was 
the  manifest  intention  of  the  testator  that  she  should  continue  to 
receiye,  in  one  or  other  of  its  altematiye  forms,  during  her  life. 
As  this  proyision  was  payable  out  of  the  rents  and  profits  of 
the  whole  estate,  real  as  well  as  personal,  it  is  asserted,  that  its 
necessary  effect  was  to  suspend  the  power  of  alienation,  in 
respect  to  the  whole  and  eyery  part  of  the  estate,  so  long  as  the 
obligation  of  its  payment  remained  in  force,  and  that,  to  secure  its 
payment,  the  trust  ought  therefore  to  be  construed  as  remaining 
in  force  for  the  same  period — ^namely,  the  life  of  the  wife^ 

The  argument  is  specious,  but  it  is  not  difficult  to  show  that 
it  rests  upon  premises  erroneously  assumed.  It  cannot  be  denied 
that  the  proyision  for  the  wife  was  meant  by  the  testator  to  be  a 
proyision  for  her  life:  such  is  the  necessary  interpretation  of  the 
language  he  employs ;  nor  do  we  at  all  doubt,  that,  had  the  wife 
suryiyed  the  children,  the  obligation  for  the  payment  of  the  pto-> 
yision  would  haye  remained  in  force.  But  as  we  must  hold  that 
the  estate  of  the  trustee  was  intended  to  cease  upon  the  death, 
of  the  children,  the  proyision  for  the  wife,  had  she  suryiyed  the 
children,  would  no  longer  haye  been  the  subject  of  a  trust,  since 
the  only  trust  in  relation  to  it  which  the  will  creates,  would  then 
haye  cc»sed ;  but  it  would  haye  been  efifectual  simply  as  a  chaige 
upon  the  rents  and  profits  of  the  real  estate,  to  which  the  heirs 
of  the  children  would  then  haye  been  entitled.  Whether  the 
ohaige  would  haye  operated  as  a  suspense  of  alienation,  is  a 
question  that  will  hereiiifter  be 
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lima  assomed  by  the  learned  counsel  for  the  appeUant^  that,  as 
the  proYifiion  for  the  widow  was  payable  out  of  rents  and  profits, 
the  trust  for  its  payment  was  referable,  and  could  only  be  referred 
to  the  Sd  sab.  in  §  65,  in  the  Statute  of  Uses  and  Trusts, 
which  sanctions  an  express  trust  '.'for  receiving  the  rents  and 
profits  of  lands,  and  applying  them  to  the  use  of  any  person 
during  the  life  of  such  person,"  and  that,  as  the  beneficial  inte- 
rest of  the  widow  was  inalienable  under  §  68,  and  any  conyey* 
anoe  of  the  trustees  would  have  been  void  imder  §  66— it  was  a 
neoesBary  consequence  that  the  power  of  alienation  was  wholly 
suspended,  so  long  as  the  provision  continued  to  be  payable. 

The  eiTor  of  this  ai^ument  consists  in  its  premises,  for,  be 
tfaey  even  admitted  to  be  true,  the  truth  of  the  conclusion  could 
not  be  disputed — ^ihat  a  trust,  under  sub.  8  in  §  66,  suspends  the 
power  of  alienation  is  settled  and  fiuxdliar  law.  But  if  the 
trust  for  the  widow  was  not  a  trust  of  this  class  And  description, 
there  is  no  ground  whatever  for  the  assertion,  that  it  suspended 
al  all  the  power  of  alienation;  and  that  it  is  not  such  a  trust,  we 
eofoaider  to  be  settled  by  the  decision  of  the  Court  of  Errors,  in 
Batwky  v.  James,  as  interpreted  and  followed  by  this  Court  in 
Lemg  ▼.  JRopke,  The  provision  for  the  widow,  although  limited 
to  her  support  and  maintenance;  was  in  its  nature  an  annuity, 
and  its  amount  as  such ;  that  is,  the  sum  to  be  annually  paid 
might  have  been  fixed  by  a  Court  of  Equity,  (2  Hare,  607; 
10  Simons,  293.)  An  annuity,  when  created  by  a  will,  is  a 
legacy,  and  when  payable  out  of  rents  and  profits,  a  charge 
vpojk  lands,  and  it  is  therefore  to  sub.  2  in  §  56  that  the  trust, 
for  its  sadsfiution,  must  be  referred.  Hence,  in  this  case,  had 
tiie  three  children  named  in  the  wiU  survived  the  testator, 
although  the  trust  for  them,  as  creating  an  undue  suspense  of 
alienation,  would  have  been  clearly  void,  the  provision  for  the 
wi&i,  as  firee  from  the  objection,  would  have  been  sustained  as  valid. 
Such,  under  exactly  tiie  like  dicumstances,  was  the  judgment 
of  the  Court  in  Hawley  v.  James,  and  it  is  only  to  be  explained 
upon  the  ground,  that  a  trust  for  the  payment  of  an  annuity  out 
of  rents  and  profits,  although  it  nuty  seem  to  fall  within  the  words, 
is  not  a  trust  for  the  reception  and  application  of  rents  and  profits 
within  the  meaning  of  the  statute^  The  interest  of  a  person  for 
whom  a  trust  is  created,  under  the  2d  sub.  of  §  55,  is  not  made 
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inalienable  by  any  provision  in  the  statute.  Henoe,  the  wi&  in 
this  case  had  an  nnrestricted  power  of  disposition.  She  might 
haye  extingiiished  the  provision  made  for  her  by  a  release,  or 
have  accepted  a  sum  in  gross  in  its  satis&ction.  It  created, 
therefore,  no  suspense  of  alienation,  even  during  the  lives  of 
the  children  and  the  continuance  of  the  trust 

But  even  were  a  different  construction  to  be  given  to  the 
statute, — the  construction  for  which  the  appellant  contends — ^it  is 
certain  that  the  expiration  of  the  trust  must  have  been  held  to 
put  an  end  to  any  suspense  of  alienation  that  its  terms  created 
Had  the  wife  survived  the  children,  the  provision  for  her  sup 
port  would  have  been  a  charge  upon  the  real  estate  in  the  pos 
session  of  the  heirs  of  the  children,  as  owners ;  and  it  would  be 
an  extravagant  as  well  as  novel  doctrine  that  a  charge  up<Hi 
lands  in  the  possession  of  the  owner,  creates  the  relation  of 
trustee  and  cestui  que  trust,  so  that  where  the  chaxge  is  upon  renti 
and  profits,  neither  the  owner  can  sell  the  lands  nor  the  persoii 
entiUed  transfer  or  assign  the  chaxge.    A  charge  upon  lands,  in 
the  possession  of  the  owner,  is  simply  a  debt^  for  the  payment  of 
which  the  lands  are  a  security. 

It  is  certain  that  the  common  law  in  such  a  case  imposed  no 
restriction  upon  the  transfer  either  of  the  lands  or  of  the 
debt)  and  to  our  minds  it  is  equally  certain  that  none  has  been 
imposed  by  the  statute.  It  is  needless,  however,  to  pursue  the 
discussion,  as  the  point  has  been  expressly  decided  by  this 
Court,  and  this  decision,  unless  demonstrated  to  be  wrong,  we 
are  bound  to  follow.     {McOowan  v.  McOowan^  2  Duer  67.) 

Hitherto  we  have  taken  no  notice  of  the  all^ation  that  there 
was  a  suspense  of  alienation  during  the  life  of  the  granddaughter 
of  the  testator,  Sarah  Ann  Sands,  as  well  as  during  the  lives  of 
the  children  and  widow.  Although  this  position  is  taken  in  the 
printed  points  of  the  appellant's  counsel,  according  to  our  reodL« 
lection  he  laid  very  little  if  any  stress  upon  it  in  his  argument^ 
probably  from  the  conviction  that  it  was  open  to  a  short  and 
conclusive  reply.  It  is  very  doubtflil  whether  the  granddaughteri 
under  the  provisions  of  the  will,  became  entitled,  upon  the  death 
of  the  testator,  to  any  share  of  the  rents  and  profits,  but,  admitt 
ting  that,  according  to  the  iiitention  of  the  testator,  die  thei^ 
beoane  entitled  to  the  share  that  would  have  beknged  to  her 
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hHneatj  liad  be  snrviYed  the  testatOTi  and  that  her  interart^io  long 
«i  it  oontfanied,  was  just  as  inalienable  as  ibat  of  tbe  cduldxen, 
skill  it  is  manifest  and  certain  that  her  power  of  alienation  was 
suspended,  not  dnzing  her  life,  bntonly  during  the  liyes  of  tbe 
diildien,  sinoe^  bad  she  somyed  theon,  she  would  baye  been 
eatitled  as  beir  to  an  absolute  fee  ia  the  real  estate^  fram  wbiob 
tibe  leniB  and  profits  in  which  she  had  shared  had  ariaesL  Her 
power  of  diqKXDtion  wonld  then  baye  been  nnlimited. 

Our  conobiflion  is  that  the  wOl  of  the  testator  created  no  sua* 
pense  of  the  power  of  alienation  beyond  the  liyes  of  the  two 
diildren  liying  at  bis  death,  and  consequently  that  the  deivise  to 
the  trustees  was,  in  all  respecta,  yalid* 

The  wiQ  being  yalid,  it  follow^  and  it  is  not  denied,  that  the 
deed  firam  Sarah  Ann  Sands,  and  her  husband,  to  the  defenilant 
Bjnns  of  an  undiyided  half  of  the  bouse  and  lot  in  question  was 
wholly  yoid,  since  at  the  time  of  its  execution  and  ddi^ery,  she 
had  no  interest  whateyer  in  the  premises  that  she  was  competent 
to  convey,  i|or  did  she  aoq^nire  any  during  her  bfe.  The  only 
queatian,  therefore,  that  remains  upon  the  merits  is,  whether  the 
lease  granted  by  the  defendant  B jms  as  trustee  to  the  defendant 
Bodges,  can  be  upheld  as  a  proper  execution  of  the  authority 
ghren  to  the  trustees  by  the  wilL  The  lease  is  certainly  yoid  if 
it  i^ypeais  upon  its  fiice,  or  was  pioyed  upon  the  trial,  that  the 
trustee  in  maldng  it  exceeded  bis  powers;  and  it  is  scaroely 
necessary  to  add  that  if  the  lease  fiom  the  trustee  to  Hodges  was 
yoid,  that  tsom  Hodges  to  the  appellant  must  be  equally  so, 
KolesB  the  alleged  absence  of  fraud  on  his  partis  alone  safflcient 
to  render  it  yalid  The  authority  giyen  by  the  will  to  the  trus- 
tees is  to  make  leases  of  the  premises  devised,  for  a  term  of  years 
not  exceeding  twenty-one  years  fiom  the  making  theieai^  as  they 
may  deem  expedient,  so  that  in  eyery  lease  so  made  there  shaQ 
be  leseryed  ''the  best  and  most  improyed  year's  rent  that  can  be 
gotten.''  And  the  allegations  on  the  part  of  the  pbuntaJBT  aie^ 
that  the  trostee,  in  making  the  lease  ia  question,  exceeded  bis 
authority,  and  violated  bis  trust,  by  making  the  term  of  tweniy * 
one  years  fi>r  which  it  is  granted,  commence  in  possession  on  a 
fatme  day,  and  by  reserving  a  rent  fbr  less  than  it  appears  firom 
&e  evidence  on  the  trial  and  the  Judge  at  Special  Term  has 
irand  could  have  been  obtained.    And  if  either  of  these  objeor 
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lions  shall  appear  to  be  well  taken,  it  will  be  our  duty  to  declare 
that  the  lease  was  yoid  as  soon  as  it  was  executed — ^yoid  in  its 
creation. 

The  lease  in  question  pniports  to  have  been  executed  and 
ddivered  on  the  20th  of  December,  1849 — and  grants  and 
demises  to  the  party  of  the  second  part,  the  defendant  Hodgea, 
the  house  and  lot  now  in  question,  to  have  and  to  hold  the  same 
from  the  1st  of  May,  1860,  for  and  during  the  full  end  and  tera^ 
of  twenty-one  years,  thence  next  ensuing.  The  lease  by  its  terma 
was  intended  to  vest,  and  if  valid  would  have  vested  an  immedi- 
ate interest  termed  in  law  an  inUresse  termini^  in  the  lessee  (1 
Inst  4,  6  b.,  2  Crabb's  Law  of  Beal  Propertry,  §§  1269,  1800.) 
But  the  term  which  it  grants  by  express  t^Orms  was  not  to  bq;in  to 
run,  in  other  words,  was  not  to  commence  in  possession  until  a 
ftiture  day.  Hence,  if  the  words  in  the  power  to  lease,  as 
granted  oy  the  will,  ''from  the  maVing  thereof"  mean,  as  they 
unquestionably  do,  the  making  of  the  lease,  and  if  they  necessa- 
rily import  that  the  term  to  be  granted  must  be  computed  from 
the  execution  and  delivery  of  the  lease ;  and  if  the  law  is  set- 
tled, that  when  a  power  to  lease  is  confined  to  leases  in  posses- 
sion, a  lease  to  commence  in  possession  on  a  future  day  is  wholly 
void;  the  objection,  that  the  lease  in  question  was  void  in  its 
creation,  and  void  upon  its  jGu^  admits  of  no  reply.  The  cases, 
however,  that  were  cited  by  llie  counsel  for  the  plaintiff  are 
alone  conclusive  to  show  that  the  necessary  import  of  the  words 
^'from  the  making  thereof"  is  such  as  has  been  stated  (Vide  also 
Crabb's  Beal  Property,  §  1801,  1816,  1869)  and  that  when  a 
power  to  lease  is  confined  to  leases  in  possession,  and  not  in 
reversion,  a  lease  to  commence  in  possession  on  a  foture  day,  is 
wholly  void.  To  the  cases  cited  by  the  counsel,  many  t^^% 
readily  be  added,  but  I  shall  content  myself  with  r^erring  to  the 
leading  and  celebrated  case  of  Pugk  v.  The  Dvke  cf  Leeds  (Oown 
per  714)  in  which  all  tiie  prior  authorities  were  carefully 
reviewed,  and  the  whole  subject  elaborately  discussed. 

In  this  case,  the  powerto  lease  was  confined  to  leases  "in  pos- 
session, and  not  in  reversion ;"  and  the  lease  in  question  was 
for  the  term  of  twenty-one  years,  "  firom  the  day  of  its  date." 
Iq  Huths  V.  Ash^  2  Salkeld  418,  and  perhaps  in  other  cases,  it 
had  been  held,  that  a  lease  to  commence  from  its  date  included 
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the  daj  of  its  date,  but  when  it  is  to  oommenoe  in  poflBeaedon 
from  the  day  of  its  date,  tbe  day  is  exdaded---and  in  i\igfA  y.  Ze^ 
it  ma  adniitted  by  the  ootmsel,  and  by  the  judges,  that  if  this 
ooDStmction  most  be  followed  the  lease  in  qnestion  oonld  not 
be  sustained,  since  thns  construed,  it  was  a  lease  to  oommenoe  on 
a  day  sabeeqnent  to  its  execntion,  and,  therefore,  yoid,  as  not 
wanmnted  by  the  power.  The  only  question,  tbeiefoie,  was, 
whether  the  conrt  wonld  suffer  its  judgment  to  be  controlled  by 
the  earlier  cases,  or  reject  the  refined  and  in  truth  verbal  distbtio- 
tion  upon  whidi  they  proceeded  As  might  be  expected.  Lord 
Mansfield  and  his  brethren  rejected  the  distinction  as  unreasonar 
ble,  and  his  Lordship  said.  That  the  word  '*  firbm'*  not  only  in 
vulgar  use,  but  in  strict  propriety  of  language,  might  be  used 
either  in  an  inclusive  or  exclusive  ssise— that  in  all  cases  it  was 
to  be  construed  according  to  the  intention  of  the  parties ;  and 
that  in  the  case  before  them  it  was  necessarily  used  and  under- 
stood by  the  parties  in  asense  that  would  render  their  deed  effeo- 
tnaL  The  lease  was  held  to  be  valid,  as  not  contravening  the  terms 
of  the  power.^  I  have  cited  this  case  not  merely  as  proviog  the 
ezistenoe  of  the  rule  that  a  lease  injutuaro^  when  a  lease  in  posses- 
sion only  is  authorized,  is  void,  but  as  illustrating  the  strictness 
of  its  application,  for  if  in  Pugh  v.  Leeda^  the  language  of  the 
lease  bad  been  such  as  necessarily  to  exclude  the  day  of  its  exe- 
cution,  it  is  certain  that  it  would  have  been  held  to  be  void, 
although  to  commence  in  possession  on  the  following  day;  nor  is 
the  rule,  although,  perhaps,  too  rigidly  applied,  to  be  condemned 
as  unreasonable  and  arbitrary.  On  the  contrary,  it  has  always 
been  legaraed,  and  justly  regarded,  as  necessary  to  the  protection 
of  those  who  haye  a  present  or  future  interest  in  the  due  execu* 
tion  of  a  leasing  power;  and  hence.  Chancellor  Kent  observes^ 
^Ihat  where  a  power  to  lease  is  uncircumscribed  it  is  liable  to 
abase,  and  to  be  carried,  even  with  upright  intentions,  to  an 
extent  prejudicial  to  the  interest  of  tibe  cestui  que  tnuta^  or  par^ 
ties  in  remainder  (4.  Kent  Com.  pp.  106, 107). 
The  necessary  conduaon,  ficon  the  obs^ations  that  have 

^  In  4  lueoffl  CommentariM  there  is  a  yalnable  note  and  ooUeotion  of  omwb  on 
§ie  genenl  qoeetioD,  whether  in  compating  time  fiom  an  act  or  OTenfc  the  diqr  is  to 
\m  inchid(6d  or  exdoded,  4  Xant  Codl  p.  96^  note  (b.>— Beporter. 

''-C<r.C   ••t*^^'^   f'tXp  ^  A^  ^t/>^/CA.^v/ 
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l)een  made,  and  the  authorities  that  have  been  cited,  is,  that  the 
lease  to  Hodges,  under  which  the  appeUant  daiins,  was  void  in 
its  creation  and  upon  its  face,  was  nnaathorized,  and,  in  eflSecti 
forbidden  by  the  tenns  o£  the  will.  As  Hodges  had  no  title  at 
all,  he  cocQd  pass  none  to  the  appellant^  even  if  the  latter  is  to 
be  regarded  as  a  band  fide  purchaser.  He  knew  that  the  lease 
to  Hodges  was  from  the  trustee  under  the  wilL  He  was  bound 
to  inquire  into  the  proyisions  of  the  will,  and  was  therefore 
bound  to  know  that  the  trustee,  in  making  the  lease,  had 
exceeded  his  powers  and  violated  his  duty.  It  is  true  that  a 
Court  of  Equity,  in  many  cases,  will  aid  the  defective  execution 
of  a  power  in  &vor  of  a  bond  fide  purchaser;  but  assuredly  no 
Court  of  Equity  could  grant  this  aid  by  reforming  an  instrument 
in  execution  of  a  {itower,  in  a  case  hke  the  present  No  Court 
of  Equity  could  strike  out  the  20th  of  December,  1849,  the  true 
date  of  tixe  execution  of  the  lease  in  question,  and  substitute  the 
Ist  of  May,  1850,  so  as  to  make  the  lease  valid  upon  its  face,  aa 
a  lease  in  possession.  Equity  aids  the  defective  execution  of  a 
power,  in  order  to  carry  into  effect  the  true  intention  of  the 
parties — ^the  intention  which,  in  proper  form,  they  have  fidled 
to  express ;  but  Equity,  under  pretence  of  reforming,  never  alters 
an  instrument  in  execution  of  a  power,  so  as  to  make  it  assert  a 
fiJsehood,  by  striking  out  the  intention  which  its  words  plainly 
express,  and  substituting  another  that  they  were  never  meant 
to  convey.    (Sugden  on  Powers,  841-421.) 

There  is  another  ground  upon  which  the  lease  to  Hodges  must 
be  held  to  be  void,  and  must  have  been  so  pronounced,  even 
had  it  been  valid  on  its  &ce,  by  making  the  term  of  years  which 
it  grants  commence  in  possession  firom  the  dat^of  its  execution ; 
the  lease  was,  in  effect^  the  grant  of  a  reversion,  and  was  there- 
fore necessarily  to  commence  in  possession  upon  a  future  day. 
It  appears  from  the  evidence  that  at  the  time  of  the  execution  of 
this  lease,  there  was  a  valid  outstanding  lease  of  the  premises, 
which  was  not  to  expire  until  the  first  of  May  ensuing.  The 
existence  of  this  lease  was  a  bar  to  an  immediate  entry  by  Hodges. 
He  could  not  have  taken  possession  until  the  first  of  May,  and 
his  lease,  if  operative  at  all,  could  have  operated  only  as  the  grant 
of  areversion — an  effect  which,  as  we  have  ^een,  the  terms  of  the 
wUly  and  the  law  applicable  to  those  termsy  forbid  us  to  give  it^ 
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Another  objection  Was  stated  to  the  vaKdity  of  the  lease  in 
questionf  which  we  ibxnk  cannot  be  sustained.  It  contains  a 
daase  declaring  that  it  may  be  continued  for  two  ftarther  tenns 
of  21  years  each,  npon  the  same  terms,  at  the  option  of  the  les- 
see; liiiis  pladng  it  in  his  power  to  conyert  the  lease  into  the 
grant  of  a  term  of  68,  instead  of  21  years.  But,  although  this 
danse,  as  exceeding  the  authority  of  the  trustee,  was  unques* 
tionably  yoid,  it  does  not  follow,  nor  can  we  say,  ihat  it  rendered 
▼oidihe  prior  demise  for  21  years.  It  is  an  established  doctrine 
in  England,  that,  where  a  lease  under  a  power  is  granted  for  a 
longer  term  than  is  anihorized  by  the  power,  although  it  is  Tcdd 
St  law,  it  is  good  in  equity  for  a  term  of  years  corresponding 
with  the  power,  and  is  Toid  only  for  the  excess.  (Sugden  on 
Powers^  645;  4  Kent  C!om.  p.  107,  note  (c2),  and  cases  there 
ehed.)  According  to  this  doctrine,  had  the  lease  in  question 
been  granted,  even  for  an  absolute,  instead  of  an  optional  term 
of  08  years,  we  could  not  for  that  reason  have  declared  it  to  be 
vdd,  but^  as  a  Cburt  of  Equity,  must  have  sustained  its  yi^dily 
as  a  term  for  21  years,  by  cutting  off  the  excess. 

We  proceed  to  the  next  main  objection  to  tiie  validity  of  the 
lease,  to  which  we  are  also  of  opinion  that  no  satis&ctory  snawer 
has  been  giyen,  namdy,  that  the  rcSnt  reseryed  in  tiie  lease^ 
was  not  the  best  which  it  was  the  duty  of  the  trustee  to  obtain, 
but  was  &r  less  than,  it  was  proved  upon  the  trial,  he  could  have 
obtained.  Upon  this  question,  a  very  few  remarks  will  suffice 
to  explain  our  views.  It  was  proved  upon  the  trial,  by  the  wit- 
nesses for  the  plaintiff  and  their  testimony  was  uncontradicted, 
that,  at  the  time  of  the  execution  of  the  lease  in  question,  a  rent 
of  more  than  double  that  reserved  in  the  lease  could  with  certainty 
have  been  obtained  Upon  this  evidence,  it  was  fomid  by  the 
judge  at  special  term  that  such  substantially  was  the  fiict ;  and 
this  finding  we  must  hold  to  be  conclusive.  As  to  the  ftcts, 
tiieiefore,  upon  which  the  question  depends,  there  is,  in  truth, 
no  doubt^  nor  can  we  perceive  ttiat  any  has  been  raised  iu  redpect 
to  the  law.  The  counsel  for  the  appellant  was  certainly  mistaken 
in  supposing,  that,  where  the  duty  of  reserving  the  be^  rent  that 
he  could  obtain  is  imposed  upon  the  trustee  of  a  power,  nothing 
more  than  good  fidth  in  the  discharge  of  the  duty  is  required  of 
him;  so  that^  unless  firaud,  which  is  never  to  be  presumed,  is 
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actually  proyed,  a  lease  granted  by  him  is  to  be  sustained  as 
valid,  however  inadeqxiate  the  rent  reserved,  and  however  dear  the 
proof  that  a  higher  r^t  might  readily  have  been  obtained.  We 
think,  on  the  contrary,  that  the  duty  tiius  imposed  upon  a  tmsteei 
as  plainly  requires  the  ezerdse  of  reasonable  diligence  in  its  dis^ 
charge  as  that  of  good  £uth;  so  that  when  it  clearly  appears  that 
the  rent  reserved  in  a  lease  granted  by  him  was  plainly  inade* 
qnate,  when  the  lease  was  executed,  and  that  a  higher,  in  the 
exercise  of  due  diligence,  could  have  been  obtained^  the  negled 
of  ihe  trustee  may  be  justly  regarded  as  a  breach  of  his  duty  and 
of  his  trusty  sufficient  to  invalidate  his  act  In  the  case  before 
us,  we  think  that  the  proof  is  conclusive  to  show  that  a  rent 
largely  exceeding  that  reserved  in  the  lease,  with  reasonable  dili* 
gence,  might  have  been  obtained,  and  that  the  gross  negligence 
of  the  tnistee,  and  his  manifest  disregard  of  the  provisions  of  the 
win,  in  not  obtaining  a  more  adequate  rent,  are  sufficient  groundSi 
even  if  we  reject  the  imputation  of  fiiaud^  for  adjudging  the  lease 
in  question  to  have  been  void  as  soon  as  it  was  executed. 

We  have  now  fully  considered  the  case  upon  its  meiitB,  and 
it  is  only  a  technical  objection  to  the  maintenance  of  the  action 
in  its  present  form,  that  remains  to  be  noticed.  The  objection 
]S|  that  the  present  trustee,  Wycko£^  was  alone  competent  to 
bring  an  action  for  setting  aside  the  leases  in  question,  and,  it  is 
contended  that^  upon  the  sole  groimd  that  he  is  not  the  plaintiff 
if  all  other  objections  are  overruled,  the  judgment  appealed  from 
should  be  reversed,  and  the  complaint  be  dismissed. 

It  was  not  denied  by  the  counsel  for  the  appellant  that  it  has 
long  been  an  established  rule  in  Chancery,  as  was  abundantly 
proved  by  the  cases  cited  for  the  plaintiff  that  when  a  trustee 
refuses  to  commence  an  action^  that  the  interests  of  the  cestui  que 
trust  require  should  be  brought,  the  latter,  upon  the  ground  of 
that  refhsal,  may  commence  and  prosecute  the  action  in  his  own 
name^  making  Ihe  trustee  a  party  defendant;  but  it  was  insisted 
by  the  counsel  that  the  Bev.  Stat  have  abolished  this  rule, 
since,  by  vesting  in  every  case  of  an  express  trust,  the  whole 
estate,  legal  and  equitable,  in  the  trustee,  they  have  made  him 
alone  competent  to  bring  an  action  for  its  recovery  or  protection 
(1  B.  S.  p.  729,  §  60);  but  it  seems  to  have  escaped  entirely  the 
attentiiML  ef  the  counsel,  that  the  words  in  the  section  of  the 
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R  S.,  to  which  he  referred  us^  which  vest  the  whole  estate,  in  law 
and  in  ^nily,  in  the  trustees,  are  followed  by  the  words,  ''subject 
only  to  the  execution  of  the  trust,"  and  that  iheBame  section, 
&r  the  purpose  of  removing  all  doubt  as  to  the  mode  of  com- 
pdling  the  execution  of  the  trust,  also  dedaies  that,  although 
the  persons  for  whose  benefit  the  trust  is  created,  take  no  estate 
or  interest  in  the  lands,  they  ''may  enforce  the  performance  of 
the  trust  in  equity;"  which  can  (xolj  mean  "  enforce  its  perform* 
ance"  by  a  suit  in  their  own  names  against  the  trustee*  The 
present  action,  in  our  opinion,  is  precisely  of  this  character,  for 
its  sole  object,  so  &r  as  relief  is  sought  against  the  trustee,  is 
**to  enforce  the  perfoimance  of  his  trust,"  by  requiring  him  to 
make  a  new  and  proper  lease,  and  it  is  brought  by  a  person  for 
whose  benefit  the  trust  was  created.  When  it  is  brought  to  the 
knowledge  of  a  trustee  haying  a  power  to  lease,  that  a  lease  by 
afonner  trustee,  in  which  a  very  insuflScient  rent  is  reserved,  is 
vcid  upon  its  &oe,  it  is  his  duty,  in  the  fidthM  discharge  of  his 
trust,  disregarding  the  existence  of  the  former  lease,  to  make  a 
new  lease,  in  which  a  full  and  sufficient  rent  shall  be  reserved; 
and  to  enable  him  to  do  this,  it  is  not  necessaiy  that  the  former 
lease,  if  void  in  law,  should  be  set  aside, — ^the  new  lease,  if  a  valid 
execution  of  the  power,  displaces  and  extinguishes  the  former, 
and  takes  immediate  effbct  {AKOer  v,  Mamwofringj  Cro.  Car.  897, 
Grabb's  Law  of  Beal  Properly ,  §  1,800).  In  this  case  the  leUaf 
sought  by  the  complaint  is,  that  the  trustee  may  be  directed  to 
make  a  new  lease  in  conformity  to  the  provisions  of  the  will, 
and  this  direction  is  found  in  the  judj^ent.  The  complaint 
therefore  asks  that  the  trustee  may  be  compelled  to  perform  his 
trust,  and  the  judgment  decrees  its  performance,  at  the  suit  of  a 
person  for  whose  benefit  the  trust  was  created.  We  cannot 
doubt  that  the  suit  was  properly  brought,  and  the  proper  judg- 
ment rendered. 

To  conclude,  our  decision  is,  that  the  finding  of  fSacts  and  the 
conduaions  of  law  in  the  judgment  appealed  fix>m,  are  in  all 
respects  correct,  and  the  relief  granted  exactly  that  which  the 
&cts  and  the  law  of  the  case  entitled  the  plaintiff  to  demand 

The  judgment  must  therefore  be  affirmed  with  costs. 
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OABBiKCKrosr  h  DovaHisiT  y.  Ths  Goioesboial  Fibs  akd 
Mabinb  Inbueakob  Oohpant  of  Jbbsxt  Cnr. 

The  Amerioan  ICntutl  Inaumioe  Oonniiij  cf  Amstfivdaniy  luTing  ti^tjiPfMl  tfao  pUd&« 
ti£b  againflt  Ioob  or  damage  hy  fire^  and  baying  iflBoed  some  nineteen  other  policies 
inaoiing  the  like  nmnber  of  other  peraons  or  ttaoBf  its  agent^  while  aadi  policies 
were  in  ibroe^  enteied  Into  an  agreement  with  the  defendantB^  The  Oommerdal 
Vn  and  Marine  Insonmoe  Oompan j,  of  Jeney  CSty,  bj  iriiich  agreement  the  lat- 
ter "rebaoie  the. American  Mntual  Insaranoe  Company  of  Amsterdam,  upon  tha 
ibllowing  pdicieB  iasoed  by  them,"  (specifying  the  said  twenty  polioee^)  "kM,  if 
any,  payable  to  the  aesared  upon  the  aame  terms  and  conditiona,  and  at  same 
time^  as  contained  in  the  original  policie&  Beinaored  ftomNovember  80th,  1864* 
IS  o^filod^  Btnoon,  to  the  expiration  of  the  poikiy," 

AU»  that  soofa  agreement  was  aoontiact  ofreinaorance^  and  thai  theplalwtiffli  ooold 
not  sae  upon  it  That  any  moneys  recoyerable  nnder  it,  for  a  breach  of  it»  would 
be  the  property  and  aasets  of  the  Company  so  reinsured.  That  the  plaintifft  had 
no  ri{^  to  sodi  moneya^  nor  any  lien  upon  them  to  satisfy  aloes  nnder  the  policy 
iamed  to  them,  notwithstanding  the  Company  which  insured  them  had  fldled 
beibre  sodilosB  oocqrred.  Thatthe  word  "aascued"  in  sooh  agreement  meant  the 
Company  re-insm«d,  and  not  the  assured  in  the  original  policiee,  and  that  it  oould 
not  be  shown  by  parol  that  it  was  the  understanding  between  the  defendant  and 
sacb  agent  at  the  time  the  agreement  was  ezeoated  that  the  word,  ''aasared,"  as 
Died  therem,  was  intended  to  apply  to^  and  deaignato  the  perMDS  inaned  by  tlw 
original  polioie& 
(Belbre  Dura  and  BOswobth,  J^.) 
Argued  March  2nd;  decided  April  96, 185t 

This  action  was  tried  before  Chief  JustioeOaldej,  and  a  jmy,  on 
the  Ml  of  Deoember,  1866.  The  defendants  moved  for  a  non- 
suit^ when  the  evid^ice  was  dosed.  The  court  directed  a  ret- 
diet  for  the  plaintifBi,  for  $2,208.44^  the  amount  claimed,  sulyject 
to  the  opinion  of  the  court,  at  general  tenn,  upon  the  questions 
of  law,  arising  in  the  case,  with  liberty  to  the  court  at  geneiral 
term,  to  dismiss  the  complaint^  and  reserved  the  right^  to  either 
party,  to  turn  the  case  into  a  biU  of  exceptions. 

T!he  complaint  set  forth  the  contract  of  insurance  between  the 
plaintiff^  and  the  Amsterdam  Company,  and  the  terms  of  the 
policy.  It  then  a!Ueged,  "  that  on  or  about  the  thirtifitih  day  of 
November,  in  the  year  1864,  the  said  defendants,  at  the  request 
of  the  said  American  Mutual  Insurance  Company,  and  for  a  valu- 
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«ble  ooDsideration  to  them  in  hand  paid  by  the  said  company,  by 
an  instnunent  in  writing  made  by  the  said  defendants,  and  by 
ihem  deliTered  to  the  said  company,  agreed  in  substance  to 
asBome,  and  did  thereby  assume  the  liabilities,  contracts,  and 
agreements  of  the  said  American  Mutual  Insurance  Company  in 
the  said  policy  created  and  contained,  and  promised  and  agreed 
to  pay  the  loss,  if  any,  under  the  said  policy  to  the  plaintifE^ 
upon  the  same  terms  and  conditions  and  at  the  same  time  as  were 
s^pulated  for  in  the  said  policy,  and  did  then  and  thereby  become 
liiil>le  to  the  plaintiffii  for  any  loss  happening  imder  the  said  policy  i'* 

It  then  alleged  a  loss  by  fire,  the  fact  of  damage  exceeding  the 
smn  insured,  notice  to  the  defendants  and  service  on  them  of  the 
preliminary  proofe,  a  refusal  to  pay,  and  prayed  judgment  The 
aimwerput  at  issue  the  allegations  of  the  complaint  above  quo- 
ted. On  the  trial,  the  following  fusts  were  established,  and  pro- 
ceedings were  had. 

The  American  Mutual  Insurance  Company,  by  a  policy  dated 
&e  10th  of  June,  1864,  and  numbered,  4765,  insured  &e  plain* 
tifi  against  loss  or  damage  by  fire,  to  Aeamount  of  $2,600.  This 
company  was  located  at  Amsterdam,  Montgomery  County,  New 
York,  and  had  an  agent  in  the  city  of  New  York. 

This  Company  had  issued  oilier  policies  to  other  partaeS) 
amounting  in  the  aggregate,  including  the  one  held  by  the  plains 
tifi,  to  $26,680. 

These  ]>olide8  being  in  force,  their  agent  in  New  York,  on  the 
SOth  of  November,  1864^  effected  a  reinsurance  with  the  defend* 
ants,  by  aoi  instrmnent  in  writing,  in  these  words: 

"  Agreement  of  BsiNBimAKCB. 
No.  754.  $26,680. 

The  Commercial  Fire  and  Marine  Insurance  Company  of  Jer- 
sey City,  for  and  in  consideration  of  the  premiums  set  opposite 
to  each  memorandum  of  policy,  the  receipt  whereof  is  hereby 
acknowledged,  do,  by  this  instrument,  reinsure  the  American 
Mutual  Insurance  Company  of  Amsterdam,  upon  the  following 
policies  issued  by  them,  loss,  if  any,  payable  to  the  assured, 
upcm  the  same  terms,  and  conditions,  and  at  same  time,  as 
are  contained  in  the  original  policies.  Beinsured  6om  Nov. 
80,  186^  12  o'clock  at  noon,  to  the  expiration  of  the  policy. 
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(The  memorandum,  among  other  descriptions  of  policies,  read 
thus): 


4766 


Cirriiigtoa  &  Doog^urty, 


69  Henry  Street) 


2600 


liP 


l&iS 


1865. 
June  lOth, 


Jersey  Gify,  N.  J.  Not.  80th,  1864. 

J.  M.  Chafxax,  J^bimML" 
JOBV  Ifc  Qbxw,  BdoirttaryJ* 

On  the  19th  of  March,  1866,  the  property  insured  by  the  ori- 
ginal policy,  was  destroyed  by  fire :  The  plaintiff  prepared  preli- 
minary proofi  of  the  loss,  and  served  them  on  the  defendants 
Proof  of  the  loss  was  waived,  at  the  trial. 

By  an  order  of  the  Supreme  Court,  dated  the  27th  of  Novem- 
ber, 1864,  upon  notice  to,  and  the  written  consent  of  the  Ameri- 
can Mutual  Insurance  Company,  the  latter  Company  was  declared 
to  be  insolvent^  and  that  Company,  and  eveiy  of  its  agents  and 
officers  were  enj[oined  and  restrained,  ^'£rom  exercising  any  of 
its  corporate  rights,  privileges  or  firanchises,"  and  the  property 
and  effects  of  the  corporation  were  sequestrated,  and  a  receiver 
ordered  to  be  appointed,  and  a  referee  was  designated  to  appoint 
a  receiver.  Such  order  also  declared  that  "  the  said  Corporation 
is  to  continue  in  existence,  so  far  only  as  may  be  necessary,  to 
enable  the  receiver  to  be  appointed  as  above  directed,  to  collect 
the  debts  and  demands,  and  distribute  the  property  ahd  effect^ 
belonging  to  said  corporation,  in  the  names  thereof  and  for  no 
other  purpose  whatever,  and  that  for  all  other  purposes,  and 
when  ^e  above  specified  objects  shall  be  attained,  the  said  oo^ 
poration  be,  and  is  hereby  dissolved." 

The  appointment  of  receiver  was  perfected  on  the  2d  of  De- 
cember, 1861. 

The  agent,  in  New  York,  was  wholly  ignorant  of  the  order  of 
the  27th  of  November,  1864^  at  the  time  he  obtained  the  agree- 
ment of  reinsurance.  He  paid  the  reinsurance  premium  out  of 
his  own  fimds. 

The  plaintifb  offered  in  evidence  a  letter  from  the  receiver  to 
the  defendants,  dated  the  10th  of  July,  1866,  consenting  that  they 
settle  and  adjust,  with  the  plaintiff,  the  loss  they  had  sustained, 
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and  to  letinqniah  all  daimfl,  as  leoeiver,  Q^ue.  if  he  fihoold  have 
anyV 

lids  evidence  was  excluded. 

The  plaintifb  also  offered  to  show,  that  it  was  understood 
between  the  witness  And  the  defendants  at  the  time  of  the  exe> 
cation  of  the  agreement  of  reinsurance,  that  the  word,  *'  assured," 
used  in  said  agreement^  was  intended  to  apply  to  the  persons 
named  in  the  list  therein  contained. 

This  evidence  was  also  excluded.  The  plaintifb  excepted  to 
each  of  these  decisions. 

The  testimony  being  dosed,  the  defendants  moved  for  a  non- 
SQit  on  the  grounds, 

1.  That  on  the  80th  day  of  November,  1864,  the  American 
Mutual  Insurance  Company  of  Amsterdam  were  dissolved  by 
order  of  the  Supreme  Court,  and  were  incapable  in  law  of  con- 
tnctingb 

2L  That  the  plaintifb  in  this  action,  were  not  the  proper  par^ 
tieatosue. 

8.  That  the  court  had  no  jurisdiction  of  the  subject  of  &e 
actioiL 

The  oouit  ordered  a  yerdict  in  fiftyor  of  the  plaintiff^  subject, 
&c^  as  before  stated,  and  liberty  was  reserved,  in  the  case,  to 
either  party  to  torn  it  into  a  biU  of  exceptions. 

jBl  SJBkhum^  for  plaintiff. 
jSt  P.  thwJeSy  for  defendants. 

B7  fHB  CousT.  BoswoBTH^  J. — By  the  terms  of  the  con- 
tract of  November  30,  1864^  the  defendants  "re-insure  the 
American  Mutual  Insurance  Company,  of  Amsterdam,  upon 
tke  following  policies  issued  by  them,"  (a  detailed  statement  of 
which  policies  is  embodied  in  and  forms  part  of  the  contract,) 
^loas,  ^  any,  payable  to  the  assured  upon  the  same  terms  and 
conditions,  and  at  same  time,  as  contained  in  the  original  poli- 
des.  Be-insuied,  firom  November  80,  1864,  twelve  o'clock  at 
noon,  to  the  expiration  of  the  policy." 

If  the  word  "  assured, "  as  used  in  this  contract,  means  the 
party  re-insored^  the  present  plaintifb  haye  no  interest  in  the 
conlzact^  and  no  right  to  maintain  an  action  upon  it 
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the  word  ''  aasored/'  as  there  nfled,  to  iMiiye  that 
meaning,  and  the  contract  to  be  yalid,  the  plaintiffii  most  look 
to  the  American  Mutual  Insurance  Company  alone,  and  to  its 
assets  which  haye  and  may  come  to  the  hands  of  its  reoeiveir, 
for  indenmitjT. 

They  haye  no  lien  upon  the  contract  in  question,  nor  right  to 
the  moneys  which  the  defendants  may  pay  under  it  Such 
moneys,  when  paid,  will  form  part  of  the  assets  of  the  company 
which  insured  them,  and  the  plaintiflBs  must  be  paid  pro  rata 
with  its  other  creditors. 

These  propositions  are  so  well  settled,  that  it  is  unnecessary  to 
do  more  thim  refer  to  the  cases  which  haye  determined  them: 
Hone  el  dl.j  Boodvers^  Acy  y.  The  Mu.  Safely  Ins.  (h.^  1  SancL 
187;  affirmed  by  the  Court  of  Appeals,  2  Corns.  286 ;  1  Amoold 
on  Ins.  288,  §  119 ;  Parsons  on  Mercantile  Law,  614,  §  iy. 

The  contract  of  the  80th  of  Noyember,  according  to  the  yiew 
taken  of  it  by  the  complaint,  is  one,  by  which  the  defendants 
"agreed,  in  substance,  to  assume,  an^  did  thereby  assume,  the 
liabilities,  contraets,  and  agreements  of  the  said  American 
Mutual  Insurance  Company,  in  the  said  policy  created  and 
contained;  and  promised  and  agreed  to  pay  the  loss,  if  any, 
under  the  said  policy,  to  the  plaintifh,"  &c 

The  complaint^  howeyer,  also  ayers,  that  on  or  about  the  8(Kh 
of  July,  1866,  the  said  American  Insurance  Company  released 
and  assigned  to  the  said  plaintifb  all  the  claim  and  demand  of 
the  said  American  Insurance  Company  against  the  said  defend- 
ants, by  reason  of  the  premises,  of  which  the  said  defendants 
had  notice:  These  allegations  are  put  in  issue  by  the  answer. 

There  is  no  eyidence  in  support  of  the  feet  of  such  an  assign- 
ment,  and  there  could  not  well  be  any,  as  such  corporation  had 
been  dissolyed  long  prior  to  the  80th  of  July,  1866. 

If  the  word  "assured"  does  not  mean  the  party  "re-insured," 
and  that  party  only,  then  it  includes  and  embraces  not  only  the 
plaintiffis,  but  also  ninete^i  other  indiyiduals  and  firms.  By  the 
contract  of  re-insurance,  the  defendants  took  upon  themsekes 
the  risks,  which  the  corporation  re-insured,  had  incurred,  by 
issuing  twenty  separate  and  distinct  policies. 

The  Chief-Justice  must  haye  supposed  that  the  word  "as- 
sured," as  used  in  the  contract  in  question,  was  a  word  of  cleat 
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import  and  obviooB  application,  and,  for  that  reason,  ezduded 
evidence  offered  to  show,  that  by  it  the  defendants  and  the  agent 
of  the  other  contracting  party,  understood  and  intended  it  to 
i^ply  to  the  persons  named  as  the  assured  in  the  origin  policies 
The  contract  is  one  of  re-insurance. 

The  risks  incurred  by  the  American  Mutual  Insurance  Com- 
pany, by  the  particular  policies  which  it  had  previously  issued, 
were  the  subjects  of  the  contract  By  the  yery  terms  of  the 
ccntract,  the  latter  Gompapy  were  re-insured  *'  upon  the  following 
policies  issued  by  them,"  and  were  properly  and  truly  named  in 
it,  as  the  ''assured."  They  were  as  truly, in  fhct  and  in  law,  the 
"assnied,"  within  the  meaning  of  that  word,  as  used  in  that  con- 
tzact,  aa  were  the  plaintiffi,  in  the  policy  issued  to  them  by  the 
American  Mutual  Insurance  Company. 

To  treat  it  as  made  for  the  benefit  of  the  original  assured,  and 
pro?iding  that  the  loss,  if  any,  should  be  paid  to  them,  so  as  to 
gLYe  them  a  right  to  recoyer  the  amount  of  the  loss,  and  retain 
the  money  for  their  own  indemnity,  is  in  effect  ^'^^"g  it  a 
double  insurance,  rather  than  a  contract  of  re-insurance. 

If  a  contract  of  re-insurance,  the  fruits  of  the  contract  belong 
solely  to  the  party  re-insured,  and  must  be  distributed  by  the 
receiver,  as  part  of  its  general  assets,  and  in  the  same  manner, 
as  the  other  assets  of  the  insolvent  corporation. 

If  it  is  a  contract,  by  virtue  of  which  the  original  assured  may 
recover  in  their  own  names,  and  retain  for  their  exclusive  indem- 
nity, the  moneys  which  the  defendants  are  liable  to  pay,  then  it 
possesses  none  of  the  elements  of  a  contract  of  re-insurance. 

To  give  it  such  a  construction,  is  not  only  varying  its  clear 
l^al  import,  but,  in  our  opinion,  its  express  terms. 

Any  parol  evidence  offered  to  produce  that  result,  should  be 
excluded;  1  Sand.  S.  C.  B.  151, 162. 

In  the  case  of  Hom  ti  alj  Beceivers^  v.  The  Mu.  Safely  Ins.  Co.^ 
1  Sand.  188-9,  the  contract  of  re^insurance  ''was  the  usual 
printed  form  of  a  fire  policy,  with  no  change,  except  the  insertion 
in  writing  of  the  prefix  re,  before  the  word  insure^  in  the  com- 
mencement of  the  instnunent."  By  it,  citing  its  words,  "the  said 
company  do  hereby  promise  and  agree  to  make  good  unto  the 
add  iosnred,  their  executors,  administrators  and  assigns,"  &c. 

That  oontcad^  being  by  its  tenns  one  of  re-insurance,  the 
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Court  refused  to  xeoeiye  parol  e^denoe,  Tarjing  its  legal  import 
as  such. 

We  think  it  quite  dear,  that  eTen  assuming  the  contract  to  be 
valid,  it  is  one  in  which  the  plaintifb  hare  no  interest,  and 
therefore  one,  upon  which  no  action  can  be  maintained,  in  thebr 
names,  as  plaintiflh 

This  presents  a  case  of  an  entire  &ilure  to  prove,  in  substanoa 
or  legal  effect,  the  averments  contained  in  the  complaint,  as  the 
basis  of  a  cause  of  action  in  £Ekvor  of  the  present  plaintiff.  Code, 
§  171;  Mann  v.  Iforewood  et  (d^  6  Sand.  557. 

These  views,  i£  sound,  render  it  unnecessary  to  determine  the 
question  whether  the  contract  is  obligatory  upon  the  defendants. 

The  contract  by  its  terms,  and  in  legal  effect,  is  one  between 
two  corporations.  One  of  them,  the  party  re-insured,  was  disabled 
from  contracting,  by  an  order  of  the  Supreme  Court,  made  prior 
to  the  date  of  the  contract  That  order  enjoined  and  restrained 
that  corporation,  and  each  and  every  of  its  officers  ''  from  exer-> 
dsing  any  of  its  corporate  franchises,"  and  sequestrated  its  effects, 
and  continued  it  *'in  existence  so  &r  only  as"  might  (''  may)  be 
necessary  to  enable  the  receiver  to  be  appointed,"  &c,  '^  and  for 
no  other  purpose  whatever,"  and  declared  that  for  all  other  pnri 
poses,  '<  when  the  above  specified  objects  shall  be  attained,  the 
said  corporation  be,  and  is  hereby  dissolved." 

Whether  the  receiver,  at  his  election,  with  or  without  an  order 
of  the  Court,  is  competent  to  adopt  and  ratify  the  contract,  and 
enforce  it  against  the  defendants,  is  a  question  which  does  not 
now  arise. 

We  think  it  quite  evident,  that  neither  the  Corporation,  nor 
any  of  its  officers,  subsequent  to  the  order  of  the  27th  of  No^ 
vember,  could  make  any  contract,  which  would  bind  the  Cor- 
poration as  such,  or  on  which  any  chdm  could  be  established, 
creating  a  right  to  have  it  satisfied  out  of  its  assets. 

The  contract  was  made  by  its  agent,  and  the  defendants,  upon 
a  mutual  mistake,  as  to  the  continuing  capacity  of  the  re-insored 
Corporation  to  make  a  contract  Whether  the  defendants,  after 
having  received  the  whole  consideration  of  the  contract,  and 
continuing  to  retain  it,  can  be  made  liable  to  any  party  by 
reason  o^  and  upon  the  contract,  we  are  not  disposed  to  discuss, 
having  come  to  the  conclusion,  that  the  plaintifls  have  given  no 
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evidence  in  support  of  the  allegations,  ihat  by  the  terms  of  the 
contract,  the  loss,  if  any,  was  to  be  paid  to  lliem,  and  that  all 
the  interest  of  the  American  Mutual  Insurance  Company  in  it, 
aB  a  competent  and  actual  contracting  parly,  had  been  assigned 
to  the  plaintiffa.  The  yerdict  must  be  set  aside,  and  a  judgment 
entered  dismissing  the  complaint — under  the  stipulation,  giving 
that  power  to  the  Court,  and  contained  in  the  printed  case. 


Wk.  H.  Mills  v.  Thohas  CJlRNLt,  Sheiiffl 

Adebtar  kcTtag  gold  and  transferred  property  to  his  oreditor  in  payment  of  a  debt^ 
fDch  j/to^otiy  cannot  be  seized  on  an  exeoation  against  soch  debtor,  merely 
becaoae  the  debt  so  paid  was  nsorions.  After  a  yolontary  payment  of  sodi  a  del^ 
bf  the  debtor,  only  the  nsurions  ezoess  can  be  reooyered  bade,  and  that  can  only 
be  done  within  a  year  after  snch  payment,  when  the  action  is  brought  by  such 
debtor  or  his  personal  representatives. 

A  power  of  attooney  which,  by  its  terms,  aothorizes  the  attomej  '*to  bay  and  sell 
nal  estate  and  pereonal  property,  and  to  ooUeot  rents,  money,  and  debts,  and  to 
do  erery  act  and  thing  necessarily  pertaining  thereto,**  and  given  as  the  principal 
was  about  to  leave  the  State  temporarily,  and  accompanied  with  a  deposit,  by  the 
pnnagt^  of  $1,800  in  money  with  the  agents  does  not  authorize  the  agent  to  pur- 
chase a  Merchant  Tailor's  establishment^  and  give  promissory  notee^  in  the  name 
of  the  principal,  finr  the  contract  prica 

Accordingly,  when  such  an  agent,  assuming  to  act  In  the  name  of  his  principal, 
made  such  a  purchase^  amounting  to  $4,123.16,  and  took  a  transfer  of  the  property 
to  his  principal,  and  paid  for  it  by  eancelling  a  debt  for  $966,  which  the  vendor 
owed  to  soch  agents  and  by  giving  four  notes  for  $789.29  each,  in  the  name  of  his 
prindpal,  at  3,  6,  9,  and  12  months,  the  agent  biding  irresponsible^  and  not  inform- 
ing his  principal  of  the  &ct  of  such  purchase,  and  subsequently  the  property  was 
seted  on  an  execution  against  such  vendor,  and  a  suit  was  brought  by  such  agent, 
in  the  name  of  his  principal,  against  the  Sheriff)  for  such  taking  of  the  property, 
and  the  Judge  at  the  trial  charged  the  Jury  that,  the  agent  had  authority,  under 
audi  a  power,  to  make  such  a  purchase,  and  to  agree  to  pay  the  contract  price  in 
iostsfanents,  and  therefore  could  give  notes  in  the  name  of  his  principal,  and  that 
audi  notes  would  be  valid,  and  that^  in  so  fiir  as  the  validity  of  the  transfer 
depended  Upon  the  ihct  of  there  being  a  sufficient  consideration  to  uphold  it^  the 
connderatioa  in  this  case  was  sufllcientk  heU  that  the  charge  was  erroneous  and 
fhat^  on  soch  a  state  of  &cts,  there  was  no  sufficient  consideration  to  uphold  the 
ade^  as  against  the  creditors  of  the  vei^dcH' ;  and  that  the  notes  given  by  the  attor- 
ney were  not  obligatory  upon  bSa  prindpaL 

<b4iw  ftcfes  oftbis  oaasasestaUiriiedbjtheevidienoegivenattfae  trial,  it  was 
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also  held,  that  the  in&renoe^  that  the  purdiase  and  sale  were  made,  and  immediatelf 
followed  bj  an  angnment,  bj  the  yendor,  of  all  his  property  to  sach  agent,  with  a 
yiew  and  with  the  intent,  by  means  thereof  to  eflbct  afayorable  compromise  with 
the  oreditoraof  such  yendor,  and  to  speculate,  oat  of  sooh  aresolt ;  and  that  the  jmy 
would  haye  so  found  but  for  the  erroneous  mstruotion  as  to  the  snfflcieniy  of  the 
consideration,  was  a  just  one. 

Any  eyidence  which  is  material  to  the  issue,  though  giyen  on  the  cross-examination 
of  a  witness,  does  not  conclude  the  party  cross-examining.  The  matters  thus  testi- 
fied to  are  not  to  be  treated  as  collateral  matters,  in  respect  to  which  a  wituesi 
cannot  be  contradicted.  It  is  error,  to  preclude  a  party  from  showing  the  truth  of 
the  case,  in  respect  to  such  matters,  notwithstanding  the  eridenoe  sought  to  be 
contradicted  was  elicited  by  his  croas-ezamination. 

Judgment  reyersed,  and  new  trial  ordered. 

(Before  Dubb,  Bobwobth,  and  Suoeeos^  J  J.) 
Argued  ICaroh  9th,  and  decided  April  25th,  186t. 

This  action  comes  before  the  Gourt  upon  an  appeal  by  the 
defendant^  from  a  judgment^  entered  on  a  verdict^  lendered  at  a 
trial  had  before  Mr.  JuanOE  Bobwobth  and  a  Jmy,  on  the  lOth 
of  March,  1868. 

The  action  was  brought  to  recover  the  yalue  of  personal 
property,  taken  by  the  defendant  from  the  possession  of  the 
plaintifi,  as  was  alleged,  on  the  16th  of  June,  1862. 

The  defendant  justifi^  the  taking,  on  the  allegations  that,  at  the 
time  of  such  taking,  he  was  a  Sheriff,  and  the  property  thea 
belonged  to  one  Wm.  McBiyde,  and  that  it  was  taken  on  execu- 
tions against  the  latter,  by  the  defendant,  as  such  Sheriff 

The  theory  of  the  plaintiff's  right  to  recover,  was,  that  one 
0.  T.  Terhune  was  the  agent  of  the  plaintiff  and,  as  such,  had 
loaned  money  to  McBryde,  to  the  amount  of  $966,  and,  as  such 
agent)  bought  the  property  in  question  on  the  17th  of  May,  1861, 
firom  McBryde,  and  paid  for  it,  to  the  amount  of  $966,  by  can-* 
celling  the  debt  for  that  amount,  and  by  giving,  as  such  agen^ 
the  plaintiff's  promissory  notes  for  the  balance  of  the  contract 
price,  at  8,  6,  9,  and  12  months. 

The  theory  of  the  defence  was,  that  Terhune  had  no  authoiilji 
as  agent  of  Mills,  to  make  the  purchase  or  give  the  notes,  and 
that  the  purchase  by  him,  and  transfer  of  the  goods  to  Mill^ 
were  made  with  intent  to  hinder,  delay,  and  defraud  the  credit- 
ors of  McBryde. 

The  power  of  attorney,  from  Mills  to  Terhuqe^  was  dated  the 
21st  of  April,  1861,  and  in  terms  authorized  Terhune,  <*  to  bay 
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and  sell  real  estate  and  peisonal  pioperty,  and  to  collect  ientS| 
monejTy  and  debts,  and  to  do  eyeiy  act  and  ihing  neoesBarily  per- 
taming  thereto,''  and  granted  to  the  "said  attorney  ftall  power 
and  authority  to  do  and  perform  all  and  eyerjr  act  and  thing 
whataoerer,  requisite  and  necessary  to  be  done  in  and  about  the 
pieniises,  as  folly,  to  all  intents  and  purposes,  as"  Mills  ^' could 
do,  if  peraonally  present" — 

In  April  or  May,  1861,  Mills  went  to  Europe,  and  left  with 
Teriiune  $1,800,  and,  in  tiie  subsequent  September,  remitted  to 
him  £10:  he  left  with  him  no  other  ftmds:  this  was  the  only 
purchase  which  Terhime  made,  as  agent  of  Mills,  and,  down  to 
the  time  of  this  trial,  he  had  not  advised  MiUs  of  this  transaction: 
the  latter  was  a  man  of  property. 

Teriume  discounted  notes  for,  and  lent  money  to  McBryde^  not 
disdonng  that  he  was  not  using  his  own  money. 

McBryde,  who  had  a  merchant  tailor's  establishment,  becom- 
ing embarrassed,  sold  to  Mills,  (Terhune  making  the  purchase 
as  lens's  agent),  his  stock  in  trade,  inyentoried  at  |6,497tW9  ^^ 
a  discount  of  26  per  cent  firom  that  price.  He  transferred  the 
property  in  satisfection  of  his  debt^  fyr  moneys  loaned  and 
advanced  to  him  by  Terhune  being,  $966.00 

and  &fr  fbqr  i^otes,  each  being  ^r  the  sum  of  $789.29—  8,167.16 


$1^128.16 


Kadi  note  was  payable  to  the  order  of  McBryde,  and  signed, 

"WicRMnija, 
Q.  T.  TxBHUNS,  Agent" 

Tearhune  took  posseaaion  of  the  establishment  upon  puichasing 
file  same,  and  commenced  and  continued  the  busLneas  in  the 
name  of  Mills,  until  the  property  was  seized  and  removed  by 
the  Sheriff 

McBryde,  on  the  day  of  this  sale,  assigned  all  his  property  to 
Terhune,  in  trust  for  tike  benefit  of  his  creditors.  1^  assigned 
property  consisted  of  his  book  acoounts^  and  choses  in  action, 
and  of  these  lour  notea 

The  defendant  offered  to  show  that  the  loans  made  by  Ter- 
hune to  McBryde^  and  constituting^  with  interesti  the  debt  of 

11 
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$966,  were  made  at  a  usorioufl  rate.  The  judge  rejected  the 
evidence,  aad  the  defendant  excepted  to  the  decision. 

McBiyde  was  examined  9n  behalf  of  the  defendant,  and  gave 
evidence  tending  to  show  that  the  sale  to  Mills,  and  the  assign* 
ment  to  Terhune,  were,  in  &ct  and  in  intent^  a  single  transaction, 
and  were  made  to  place  his  property  beyond  the  reach  of  his 
creditors,  and  with  a  view,  through  Terhune,  to  compromise 
with  them,  on  &vorable  terms.  He  swore  that  one  Thomas  Ball 
was,  at  that  time,  his  partner  in  the  business,  and  that  the  sale 
and  assignment  were  made  without  the  knowledge  or  consent  of 
BalL 

The  judge,  against  the  objection  and  exception  of  the  defend- 
ant, permitted  Ball  to  testify  that  he  was  not  a  partner  of  Mc- 
Bryde,  and  that  the  latter  and  Terhune  informed  him  of  the 
sale,  on  the  day  it  was  madei  and  exhibited  to  him  the  biU  of 
sale,  when  the  three  were  together. 

Evidence  was  given  by  the  defendant  to  impeach,  and  by  the 
plaintiff  to  show  the  good  futh  of  the  sale,  and  on  the  part  of  the 
defendant  to  establish  that  the  sale  and  assignment  were,  in  &ict^ 
dependent  parts  of  one  transaction,  and  on  the  part  of  the  plaiii<« 
tiff  that  they  were  in  truth  and  in  purpose  disconnected  and 
independent  transactions. 

The  judge  charged  the  jury,  among  other  things,  that  so  &t 
as  the  result  depended  on  the  feet  of  a  sufficient  consideration, 
the  debt  of  $966,  if  it  existed,  and  the  four  notes  were  a  good 
and  sufficient  consideration,  if  there  was  no  intent  to  defraud. 

That  the  power  of  attorney  from  Mills  to  Terhune,  authorized 
the  latter  to  make  the  purchase,  and  contract  to  pay,  in  instal- 
ments, which  would  bind  Mills,  and  to  give  notes  in  the  name  of 
Mills,  which  would  be  valid  and  collectable  of  the  latter. 

To  this  part  of  the  charge  the  defendant  excepted. 

O.  O  Omar  and  A.  J.  Vanderpodj  for  appellant 

James  T,  Brady  and  L.  B,  JReed,  Jr,j  for  respondent. 

By  the  Court.  Bosworth,  J. — McBryde  having  conveyed 
property  to  Mills,  in  satis&ction  of  the  debt  for  $966,  it  cannot 
be  seized  by  execution,  at  the  suit  of  a  creditor  of  Mc^ryde,  on 
the  mete  ground  that  such  debt  was  infected  with  usury.— 2  Hill, 
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622,  Die  Y.  Van  Wyck^  and  cases  tbere  cited;  Smcb  v.  Churchy 
2  Seld.  S47. 

The  borrower  liaying  paid  the  debt  wiib  usaiions  interest^ 
odIj  the  nsniioTis  excess  can  be  leooyered  back. 

That  maybe  lecovered  by  the  borrower,  or  his  personal  repie- 
sentatiyes,  within  one  year  after  such  payment.  If  no  such 
soit  be  brought  within  the  year,  ihe  sum  may  be  sued  for  and 
recovered  within  three  years  thereafter,  by  any  overseer  of  the 
poor  of  the  town,  or  any  oonnly  sapeiintendimt  of  the  poor  of 
the  connty,  in  which  the  payment  may  have  been  made. — 1  R  S. 
772,§§S&4. 

McBryde  testified,  that  Francis  Ball  was  his  partner,  and  was 
not  informed  of  the  sale  and  assignment,  and  continued  under 
the  impression  that  the  business  was  going  on  for  his  benefit 

This  was  very  material  evidence  upon  the  question  of  the  intent 
of  the  parties  to  that  transaction.  Although  the  evidence  was 
given  on  his  cross-examination,  that  &xst  did  not  estop  the  plun- 
tiff  firom  proving,  that  Ball  had  no  interest  in  the  business,  and 
knew  of  llie  sale  at  the  time,  and  subsequently  labored  under  an 
employment  by  Mills. 

If  that  evidence  was  not  responsive  to  questions  put  to  him  on 
Ids  cross-examination,  but  was  volunteered,  I  have  no  doubt 
it  would  have  been  error  to  exclude  testimony  showing  it  to  be 
nntrue.  The  evidence  related  to  matters  which  were  not  collate- 
lal,  but  were  pertinent  to  the  issue.  In  respect  to  such  matters, 
to  exclude  evidence  that  a  witness  has  made  statements  in  con- 
flict with  his  testimony  given  at  the  trial,  is  an  error,  for  which 
a  new  trial  will  be  granted.  His  evidence  may  be  contradicted 
by  showing  the  fbcts  to  be  different  fix)m  what  he  testifies  them 
to  be. — PcUchm  v.  The  Astor  Mutual  Insura/nce  Oompamy^  8 
Kern,  268. 

The  serious  difficulties  which  the  case  presents,  arise  out  of 
exceptions  to  the  parts  of  the  charge,  relating  to  tiie  sufficiency 
of  ^  consideration,  and  the  extent  of  the  authority  con&rred  on 
Terhune,  by  the  power  of  attorney  firom  Mills. 

It  is  quite  dear  that  the  power  did  not  authorize  Terhune,  to 
establish  and  prosecute  the  business  of  a  merchant  tailor,  in  the 
name,  and  at  the  risk  of  Mills,  nor  to  purchase  a  subsisting  esta- 
Uiahment  with  a  view  to  the  continuance  of  the  business. 
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The  pnicliase,  in  qoestioiif  was  one  of  that  chaxacter,  and 
immediately  after  it  was  made,  Terhime  commenoed  the  proee- 
oation  of  it  as  it  had  been  preyionslj  conducted,  and  continued 
to  so  prosecute  i1^  until  it  was  broken  up  by  the  Sheriff  except 
that  he  controlled  it  himself,  and  acted  throughout  in  the  name 
of  Mills. 

The  property  was  purchased  at  the  agreed  price  of  $412StVV* 
For  $8157tVV  of  this  price,  he  gave  negotiable  notes  in  the  name 
of  Mills,  without  any  authority  for  so  doing,  except  such  as  the 
terms  of  the  power  of  attorney  confer. 

If  the  notes  are  not  obligatory  upon  Mills,  then  McBryde  did 
not  reoeiye  anything  for  the  property,  except  a  discharge  from  a 
debt  amounting  to  $966. 

The  responsibility  of  Terhune  does  not  appear  to  be  such,  that 
a  sale  to  him,  on  credit,  for  his  notes,  of  the  same  amounts 
and  maturing  at  the  same  time  would  be  upheld. 

The  better  opinion  would  seem  to  be,  that  as  a  general 
rule,  an  agent^  employed  to  make  purchases  for  his  prindpal, 
has  no  authority  to  bind  him,  by  a  negotiable  promissory 
note,  or  bill  of  exchange,  even  though  authorized  to  buy  on 
credit 

On  such  contracts,  the  principal  would  be  liable,  to  the  ren** 
dors  only:  In  an  action  by  them,  or  their  assignee  of  such  a  con- 
Izact,  the  consideration  would  be  open  to  inquiry;  all  the 
circumstances  attending  the  sale  might  be  shown ;  and  all  pay- 
ments and  oftets  adjusted  and  enforced.  Proof  of  all  these 
matters  would  be  excluded,  in  an  action  by  a  bond  fide  endorsee 
of  a  n^otiable  note,  or  acceptance. 

The  assumption  and  exercise  of  such  a  power  is  not  neceasary 
t^  enable  Terhune  to  execute  fiilly,  the  express  powers  conferred 
by  the  instrument  which  appointed  him  an  agent 

Ibber  y.  Omnm  etal,8  Met  466-458.  Webber  y.  WiOiams 
OcJloge,  2Sd  Pick.  802.  JRossUer  y.  Bomter,  8  Wend.  494.  Paige 
y.  SUme^  10  Mete  160  and  167-8-9.  Parsons'  Mercantile  Law, 
p.  142  and  (n.  2.) 

As  to  the  power  of  an  agent  to  bind  his  principal  by  a  pur- 
chase made  on  credit,  see  Boston  Iron  Co.  y.  ITaZs,  8  N;  H.  868. 

We  do  not  intend  to  intimate,  that  when  the  agency  by  its 
terms  relates  to  a  business,  which,  in'  order  to  conduct  it^  as  it  is 
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eommoii  to  conduct  such  a  busmess,  requires  authorily  to  bind 
ib»  principal  by  negotiable  paper,  an  agent  may  not  00  bind  the 
piincipal,  even  though  the  letter  of  attorney  does  not,  in  express 
terms,  confer  such  a  power. 

But  it  is  umiQoessaiy  to  pass  upon  that  question,  because  it  is 
not  before  u&    No  such  ground  can  be  taken  in  this  case. 

It  cannot  be  gadiered  fix>m  the  power  of  attorney  itself^  or  be 
seen  from  the  light  shed  upon  it  by  any  cotemporaneous  facts 
which  have  been  proved,  that  the  principal  intended  to  do  more 
than  authorize  the  attorney  to  make  purchases  with  Hie  money 
intrusted  to  him,  and  to  sell  any  property  he  might  so  purchasa 

If  Wna,  when  he  left  for  Europe,  was  a  large  owner  of  real 
estate,  he  would  probably  be  surprised,  on  his  return,  to  learn 
that  Terhune  had  sold  and  conveyed  it,  by  virtue  of  ibis  power 
of  attomey* 

MQls  has  not  ratified  this  transaction.  As  the  evidence  stands, 
tihe  only  conclusion  admissible  is,  that  he  had  not  even  heard  of 
it  at  the  time  of  the  trial 

We  think  there  was  no  evidence  of  a  consideration,  under  the 
peculiar  ficts  and  circumstances  of  this  transaction,  sufficient  to 
uphold  tiie  sale,  so  fior-as  its  validity,  and  the  good  Mth  of  the 
transaction  dep^id  on  that  &ct  alone. 

The  case  is  one,  the  leading  features  of  which  present  strong 
badges  of  fiaud.  Terhune  had  no  means  with  which  to  pay  the 
notes,  nor  the  power,  as  agent  of  Mills,  to  procure  ihem.  At 
the  tone  of  the  trial,  he  had  not  advised  Mills  of  the  tian8action« 
Three  of  the  notes  had  then  matured.  Mills  was  not  liable  as 
maker  of  them,  without  having  ratified  and  adopted  the  tran- 
saction, and  that  he  had  not  been  asked  to  do.  Terhune  bad 
not  sufficient  pecuniary  ability  to  enable  him  to  pay  the  notes 

The  ficts  tend  very  strongly  to  the  conclusion,  that  the  object 
was  to  obtain  payment  of  the  $966,  and  make  a  speculation, 
by  vesting  the  title  in  MUls,  and  coercing  a  compromise  with 
McBiyde's  creditors,  upon  such  terms,  that  profit,  as  well  as  the 
payment  of  the  $966,  might  be  secured. 

Selling  the  goods,  on  a  credit  of  three,  six,  nine,  and  twelve 
months,  even  if  the  notes  were  valid,  was  necessarily  delaying 
Uie  creditors  of  McBryde,  untU  the  maturity  of  the  notes,  unless 
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the  aoBignee  shotild  convert  the  notes  into  money  hy 
them.    An  aasignment^  with  authority  to  sell  on  snch  tenos  of 
credit^  wonld  be  void* 

A  sale  upon  such  teims  by  an  embamssed  debtor,  with  an 
understanding  at  the  time^  that  the  debtor  should  immediately 
assign  the  notes,  rather  than  the  goods  sold,  for  the  benefit  of 
creditors,  and  that  the  puichaser  should  be  the  assignee,  and  a 
ootemporaneous  execution  of  that  understandiog)  would  present 
a  case  filling  within  the  mischief  of  the  rale. 

The  assignment  was  not  made  to  the  nominal  purchaser,  it  ia 
true,  but  it  was  made  to  all  that  was  visible  of  him,  viz.  his 
assumed  agent  in  the  purchase,  and  subsequent  posseaskm  and 
disposition  of  the  property  bought 

The  jury  were  charged,  that  "if  the  sale  and  assignment  were, 
in  the  intent  and  purpose  of  Terhune  and  McBiyde,  a  single 
transaction,  if  the  purpose  was  to  keep  the  control  and  use  of  the 
goods  while  the  four  notes  were  maturing,  and  to  postpone  or 
interfere  with  the  power  of  creditors,  to  coerce  the  conversioii 
and  application,  to  the  payment  of  their  debts,  of  the  property 
for  which  the  notes  were  given,  then  the  sale  was  made  witb 
intent  to  hinder,  delay,  and  defraud  creditors,  and  was  void,  and 
entitles  the  defendant  to  your  verdict" 

We  cannot  avoid  thinking  that,  under  this  part  of  the  chargei 
the  jury  would  have  found  a  verdict  for  the  defendant^  had 
they  not  been  erroneoudy  instructed  in  relation  to  the  consider* 
ation  paid  for  the  goods,  and  the  validity  of  the  notes  given  by 
Terhune  in  the  name  of  Mills. 

The  judgment  a{)pealed  from  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 
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An  cxiitiiig  ytM  cftiuecf  Mtbn,  in  &Tor  of  the  plaintifl;  against  the  defigndant,  la  not 
diacfaarged  or  waived  hy  an  offer  of  the  plaintiff  to  permit  the  defendant  "to  use" 
the  amount  dne  to  the  plaintiff  thereon,  if  it  will  enable  the  defendant  "  to  cany 
A  tnde  ttmmgfa,'*  made  between  the  defendant  and  a  third  penoa,  without 
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otiMr  iMimiitOTfft  torn  snofa  third  ponon,  though  saoh  cMse  of  Mtion  aocraed  and 
the  anxmnt,  the  uae  of  which  is  so  offered,  is  due,  for  services  of  the  plaintiff  as' 
broker,  in  negotiating  the  trade  allnded  to  in  such  offer. 

Hie  aooeptance  of  such  offer  by  a  letter  which  states  in  sabstanoe  that^  the  de&ndaat 
on  ooDBimnBating  the  trade^  will  keep  bade  apart  of  the  propertj  in  whloh,  by  the 
tenns  of  the  trade^  payment  by  him  to  such  third  person  was  to  be  made^  ''  to 
nqip^  any  deficiency,"  in  connection  with  such  offer,  imports  that  the  offer  was 
an  offer  of  the  use  of  the  amount,  due  from  the  defendant  to  the  plaintii!^  tempo- 
nzily  and  not  a  gift  or  waiver  of  it^  and  that  it  was  not  made  to  induce  the  defbn> 
dant  to  modiiy  his  oontnct  with  sodh  penon,  and  submit  to  tenns  to  whioh  iM 
miglit  not  otherwise  assent^  on  conditiop  of  bemg  exonerated  from  sodi  daim  of 
the  plaintiff 

Judgment  for  plaintiff  on  the  verdict 

(Befivre  Dues,  Bobwobth,  and  Slossok,  J  J.) 
Hevd,  March  11 ;  decUed,  April  Qfi,  1857. 

This  action  comes  before  the  Cioxirt,  at  General  Term,  on  a 
verdict  for  the  plaintiff  subject  to  the  opinion  of  the  Conrt 
The  question  of  law  anedng  at  the  trial  was  as  to  the  legal  effect 
of  the  erndence  on  the  part  of  the  defendant  to  show  that,  the 
phdntilf  had  given  np,  or  waived  commissions  due  him  as  broker, 
for  effecting  a  purchase  for  the  defendant  of  certain  real  estate 
fiom  one  John  Carr,  which  the  latter  was  to  sell  and  convey, 
subject  only  to  a  mortgage  for  $6000,  and  for  which  property 
the  defendant  was  to  pay  in  jewelry  and  goods.  The  property 
was,  at  the  time,  encumbered  with  taxes  to  the  amount  of  some 
$700,  indtiding  arrears  of  interest  on  the  mortgage,  which  Oair 
was  to  extinguish,  and  his  inability  to  raise  money  to  pay  them, 
seemed  likely  to  prevent  a  consummation  of  the  contract 
between  him  and  the  defendant,  or  to  cause  delay  in  carrying  it 
into  effect*  The  action  was  tried  before  Mr.  Justice  Duer  and  a 
jury,  in  June,  1856.  No-  question  arises  on  the  pleadings.  The 
whole  evidence  given  and  proceedings  had  at  the  trial  are  as 
foDowB : 

The  plaintiff  to  maintain  the  issue  on  his  part,  called  as  a 
Witness: 

J.  R  Bbain^— who  being  sworn,  testified  as  follows :  I  know 
the  parties,  plaintiff  and  defendant  The  plaintiff  is  a  real  estate 
broker.  The  defendant  is  a  merchant  doing  business  in  New 
York,  and  residing  in  Brooklyn.  In  the  month  of  November, 
1866,  the  defendant  employed  the  plaintiff  to  purchase  for  him, 
£K>m  John  Carr,  certain  houses  and  real  estate  situated  in  Brook- 
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lyiL  The  pmohase  was  made  by  the  pluntifF  for  the  sum  of 
^,000,  and  the  property  waa  conveyed  to  the  defendant  The 
usoal  oonuniasion  of  the  broker  on  the  purchase  or  sale  of  real 
estate,  is  one  per  cent  on  the  amotmt  for  which  the  property  is 
sold. 

Being  cross-examined,  he  testified  as  follows: — ^The  sale  was 
not  effected  xmtil  January  1866.  The  delay  was  caused  by 
Oarr's  fiuluze  to  pay  <^  some  incumbrances  on  the  property 
sold  by  him.  It  depends  upon  the  sale,  or  the  agreement  of  the 
parties,  who  pays  the  broker's  commission— -sometimes  both 
parties  pay  him. 

The  plaintiff's  counsel  haying  rested  his  case,  the  de&ndant's 
counsel  put  in  evidence  the  following  correspondence  betweea 
the  parties: 

Kb.  A.  BiNOHAH : 

My  Dear  Sir :— Kthe  amount  of  my  commission  ($90)  on  the 
transaction  between  you  and  Carr  will  enable  you  to  cairy  the 
trade  through  without  other  assistance  from  Carr,  I  am  willing 
to  allow  you  to  use  the  same  in  that  manner,  as  I  fear  that  Cair 
finds  it  impossible  to  raise  the  xnoney,  and  I  will  be  happy  to 
hear  your  decision  by  the  bearer. 

G.  M.  MTKRTicLEiea. 

&U%  Jan'y  12. 

6.  M.  MibbuleeS)  Esq. : 

Dear  Sir : — ^The  appropriation  of  your  commission  with  what 
aid  I  may  otherwise  obtain,  I  think  will  enable  me  to  consum- 
mate the  matter.  I  will  give  it  my  attention  on  Monday,  and  in 
the  meantime  if  you  see  Carr,  hurry  him  up.  Of  course  I  shall 
keep  back  a  portion  of  the  jewelry  to  supply  any  deficiency. 

A.  Bingham. 

Jan'y  12, 1856. 

The  counsel  for  the  defendant  then  rested,  and  thereupon  the 
plaintiff's  counsel  recalled  the  witness 

«71  jR.  Bratfij — ^who  testified  as  follows :  The  property  sold  by 
Oarr  to  the  defendant  was  subject  to  a  mortgage  for  $5,000,  and 
there  was  also  due  for  arrears  of  interest,  and  for  taxes  and 
assessments,  about  $700.    Carr  agreed  to  pay  off  this  $700,  and 
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flie  property  was  then  to  be  oonyejed  to  defendant^  subject  to 
&e  mortgage.    Carr  was  to  be  paid  in  jewelry  and  goods. 

Being  cross-ezamined,  lie  testified  as  follows;  It  was  Cair's 
select  to  pay  off  this  $700  wMcb  caused  the  delay  from  No- 
yember,  1866,  to  January,  1866.  The  defendant  finally  paid  off 
the  interest  and  taxes  himself. 

The  plaintiff's  counsel  having  again  rested,  the  counsel  Ibr  the 
defendfuit  requested  the  Court  to  charge  the  jury  that  the  plain- 
tiff  had  waived  and  given  up  his  right  to  commission  or  compen- 
sation as  against  the  defendant  in  order  to  effect  the  sale,  and 
Ihat  without  such  waiver  the  sale  would  not  have  been  effected. 
But  the  Court  refused  so  to  charge  the  j  uiy ,  to  which  the  counsel 
for  the  defendant  excepted. 

The  Court  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
subject  to  the  opinion  of  ^e  Court  at  General  Term,  as  to  the 
construction  of  the  correspondence  between  the  parties,  and  the 
jniy  thereupon  gave  a  verdict  for  the  plaintiff  fi>r  the  sum  of 
$S3.60,  and  the  Court  directed  that  judgment  in  this  cause  be 
stayed  until  the  decision  of  the  General  Term  upon  a  case  to 
be  made  by  the  plaintiff  and  that  the  plaintiff  should  apply  to 
the  General  Term  for  judgment  herein. 

J.  H.  ffarUj  for  plaintiff  moved  for  judgment  on  the  verdict, 
and  hifflsted  that — ^The  ground  of  Waiver  taken  at  the  trial,  is 
not  set  up  in  the  answer;  and  even  if  it  were,  it  is  submitted 
that  the  plaintiff  only  waived  the  payment  of  the  $90  for  such 
time  as  would  enable  the  defendant,  by  the  "use"  of  that  sum, 
to  complete  the  purchase  of  the  property;  he  offered  the  "use" 
of  the  $90,  and  the  defendant  accepted  the  offer,  declaring,  at 
the  same  time,  the  means  by  which  he  would  secure  his  own 
indemnity  for  the  extra  advances  he  was  about  to  make  in  order 
to  obtain  the  property  he  was  about  to  purchase. 

Hopper  and  Hotoland,  for  def^idants,  relied  on  the  following 
point: — The  point  upon  which  defendant  relies,  is  raised  by 
the  exception  to  the  refusal  of  the  Court  to  charge  the  jury  as 
requested;  viz.:  that  the  plaintiff,  in  order  to  effect  a  Bale,  and 
in  consideration  that  the  defendant  would  pay  off  the  incum- 
bnmceB  hinu^l^  offered  to  give  up  Ids  commission  fiom  the 
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defendant  as  purchaser,  to  enable  him  bo  to  do,  which  offer  was 
accepted,  and  the  sale  completed. 

By  tbdb  C!oubt.  Boswobth,  J. — ^The  charge  which  the  de- 
fendant's counsel  requested  the  court  to  give  to  the  jury,  and 
the  only  point  made  by  him  in  opposition  to  the  plaintiff's  n^o* 
tion  for  judgment  on  the  verdict,  concede  the  right  of  the  plain- 
tiff to  recover,  unless  the  evidence  proves  that,  the  plaintiff 
waived  and  gave  up  his  right  to  commissions  against  the  defen- 
dant, and  that  by  reason  o^  and  in  consideration  of  such  wid ver, 
the  defendant  completed  his  purchase  on  terms  with  whi6h  he 
was  under  no  obligation  to  comply. 

Whether  such  proof  was  given  depends,  mainly,  upon  the 
true  construction  of  the  two  notes  or  letters  of  January  12, 
1866.  In  construing  them,  we  start  with  the  fact  conceded  that, 
the  plaintiff  had  earned  his  commissions,  and  that  they  amounted 
to  $90.  It  must  be  borne  in  mind  also,  that  the  only  obstacle 
to  a  completion  of  the  contract  was  the  difficulty  which  Carr 
experienced  in  raising  money  sufficient  to  pay  tiie  taxes  and 
asaeasments,  which  were  a  lien  on  the  property,  and  the  arrears 
of  interest  upon  the  $5,000  mortgage,  subject  to  which,  and  to 
which  alone,  the  property  was  to  be  conveyed  to  the  defendant. 
Hence,  if  ihe  contract  between  Carr  and  the  defendant  was 
to  be  fully  executed,  it  might  be  necessary  for  the  latter  to 
pay  some  money,  instead  of  paying,  wholly,  in  jewelry  and 
goods.  That  he  might  be  indisposed  to  advance,  in  addition 
to  paying  to  the  plaintiff  presently  the  commissions  due  to 
him. 

In  that  condition  of  things,  the  plaintiff  offered  to  allow  the 
defendant  ^'to  use"  the  amount  to  be  paid  to  him,  if  that  would 
enable  the  defendant  '*  to  cany  the  trade  through  without  other 
assistance  &6m  Carr."  It  was  not  an  offer  to  relinquish  the 
commissions,  and  waive  all  claim  to  be  compensated  for  the  ser- 
vices rendered.  The  defendant's  reply  shows,  that  he  must  have 
so  understood  the  offer;  for  after  stating  that,  'Hhe  appropria- 
tion of  your  commission,  with  what  aid  I  may  otherwise  obtain, 
I  think  win  enable  me  to  consummate  the  matter,"  and  saying, 
''  I  win  give  it  my  attention  on  Monday,  and  in  the  mean  time 
if  you  see  Carr,  hurry  him  up,"  he  declares,  in  conclusion;  "of 


NEW  YOBK—MAT,  1867.  171 

I^fiurge  y.  Halaej. 

ocnnse  I  shall  keep  back  a  portion  of  the  jewelry  to  supply  any 
defidency.'' 

The  obyions  meaning  of  the  correspondence  is  simply  this : 
The  plaintijBrto  make  it  easier  for  the  defendant  to  adyance  some 
moneyy  instead  of  paying  wholly  in  goods,  if  he  preferred  that 
cooise  to  delay  in  carryiQg  the  contract  into  fall  effect,  offered 
to  delay  the  payment  of  the  $90  to  himself  and  thus  put  the 
defendant  in  funds  to  that  amount,  to  be  used  for  such  purpose, 
and  funds  which  he  would  not  have  had  to  be  so  used,  if  he  paid 
the  commissions  at  once. 

The  defendant  accepted  the  ofE&t  as  thus  made,  and  thus 
underatanding  it.  The  concluding  paragraph  of  his  letter,  ex- 
pressed  a  purpose  to  protect  himself,  by  retaining  enough,  in 
Talue,  of  the  jewelry  and  goods,  to  cover  and  reimburse  himself 
any  amount  of  money  he  might  agree  to  pay  in  lieu  of  paying 
in  goods,  to  enable  Carr  to  carry  his  contract  into  effect 

We  think  it  quite  dear  tha^  there  is  nothing  in  the  corres- 
pondence which  imports  that,  the  plaintiff  relinquished  his  com- 
miBsions,  or  could  have  been  understood  by  the  defendant  as  do- 
iagso.   There  must  be  a  judgment  for  the  plaintiff  on  the  yerdiot. 


J.  La  PJLB0E,  Plaintiff  and  Bespondent,  v.  Ealsxt  &  Halsey, 

Appellants. 

AwTODgfhl  evictioii  of  a  teoant  only  supendB  the  rent  or  exooflM  the  tenant  fhmi 
Am  payment  of  reat  thereafter  aocmmg^  but  doea  not  prevent  the  collection  of  that 
vfakfa  had  already  accrued  and  become  payable. 

In  an  actioii  against  the  tenant  for  tbe  teoorery  of  such  rent^  the  only  nae  which  the 
dflfendant  ooold  make  of  a  aabaeqnent  eriction,  would  be  by  way  of  a  recoupment 
of  the  damagee  he  had  sustained  thereAx>ra.  The  sureties  of  a  tenant  in  an  action 
agunst  them  Ibr  the  recovery  of  rent  accrued,  cannot  avail  themselves  of  a  defenoe 
that  would  be  only  available  to  the  tenant,  by  way  of  a  recoupment  or  counter- 


Where  the  tenant  has  a  claim  agamst  the  landlord^  which  is  a  distinct  cause  of  action, 
ttie  soietiee^  unless  thedaim  has  been  assigned  to  them,  can  have  no  right  to  use 
it  or  any  part  of  it  for  their  own  benefit. 

Whether  the  sureties  under  flpedal  circumstances,  such  as  the  insolvency  of  the 
tenant  or  his  ooQusion  with  the  landlord,  may  not  be  entitled  to  relief  in  a  Ckmrt 
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of  Bqnitj,  is  a  qaestion  whioh  the  Gourt  dedined  to  oooiider,  aa  in  the  caoe  befoco 
it  no  fkcts  showing  a  title  to  any  equitable  relief  were  set  forth  in  the  answer. 
Order  allowing  a  demurrer  to  a  separate  defence  in  the  answer  affirmed  with 
costs. 
(Before  Duib,  Boswobth,  and  Woooritff,  J.J.) 
Heard,  April  2S ;  decided,  Hay  2,  1857. 

This  .action  comes  before  the  Court)  at  General  Term,  on  an 
appeal  by  the  defendants,  from  an  order  at  Special  Term  made 
by  Mr.  Justice  Hoffman,  sustaining  the  plaintiff's  demurrer  to 
the  third  defence  contained  in  the  answer.  The  pleadings,  upon 
which  the  qnestionsof  law  arose,  are  fully  set  forth  in  the  opinion 
of  the  Court 

Ira  D.  Warren^  for  the  appellant 
.  H.  A.  Oramij  for  the  respondent 

By  the  Comer.  Woodbxtff,  J. — ^This  action  is  brought  against 
the  defendants,  Benjamin  T.  Halsey,  and  Elmore  C.  Halsey,  as 
sureties  for  the  payment,  by  Laura  Keene,  of  the  rent  of  the 
Metropolitan  Theatre,  which  was  let  by  the  plaintiff  to  the  said 
Laura  Keene,  from  tiie  17th  day  of  December,  1855,  to  the  first 
day  of  September,  1856,  at  the  rent  of  $100  per  week,  payable 
in  advance,  on  Monday  of  each  week ;  and  recovery  is  sought 
for  the  rent,  for  four  weeks,  which  became  due  on  the  80th  day 
of  June— tiie  7th,  14th  and  21st  days  of  July,  respectively, 
amounting  to  $1,600,  which  the  compl^t  alleges  to  be  in  arrear 
and  unpaid. 

The  agreement,  by  which  the  premises  were  let  and  taken,  pro- 
vides, among  other  things,  that  if  the  rent  be  not  paid,  the  lease 
shall  terminate,  and  the  plaintiff  may  resume  the  possession  of  the 
premises.  The  agreement  further  provides,  that ''  in  case  the  said 
Laura  Keene  shall  be  in  possession  of  the  demised  premises  on 
the  1st  day  of  September,  1856,  and  shall  have  paid  the  rent  in 
fiill,  and  performed  the  other  covenants  herein  contained,  she 
shall  be  entitied  to  retain  the  theatre  for  three  or  five  years 
longer  at  the  same  rent,  and  upon  the  same  conditions,  provided 
she  shall  have  given  said  La  Farge,  on  or  prior  to  the  first  day 
of  May,  1856,  written  notice  of  her  intention  to  take  said  pre- 
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miaes  for  three  or  fiye  years,  fiom  the  fiist  day  of  September, 
1866;' 

The  defendants  admit  that  they  are  soreties  for  the  payment 
of  the  rent^  as  set  forth  in  the  complaint. 

The  first  defence  consists  of  a  denial  that  the  plaintiff  performed 
his  covenants,  and  a  denial  that  there  is  any  rent  dne  or  owing 
fiom  their  prindpaL 

The  second  defence  sets  np  a  tender,  by  the  said  Laura  Keene, 
of  the  rent  which  became  payable  on  the  80th  of  June,  and  the 
7th  and  14&  of  July,  respectiyely,  amounting  to  $1,200,  and 
that  the  plaintiff  refused  to  receive  ^e  same. 

It  is  unnecessary  to  notice  those  defences  further,  since  they 
aie  not  demurred  to,  and  in  determining  the  sufiS.ciency  of  the 
third  defenoe,  we  are  to  consider  it  as  the  defendant  has  ehosen 
to  set  it  up,  viz.  "as  a  separate  and  distinct  defence"  to  the 
whole  cause  of  action. 

This  third  defence,  (which  is  demurred  to,)  consists  of  allega- 
tions, tiiat^  (at  some  time  not  stated)  Laura  Keene  called  on  the 
plaintiff  in  relation  to  the  notice  required  by  the  terms  of  the 
L»,Tr  the pmpoee of  contmuiBg^  exten^the  samefora 
longer  term  than  one  year.  That  the  plaintiff  then  waived  such 
notice,  and  agreed  that  she  should  continue  in  possession  of  said 
theatre,  upon  the  same  tennfl,  Ac,  without  Berving  any  written 
notice.  That  relying  upon  said  agreement,  she  entered  into 
numerous  engagements,  with  members  of  her  company,  at  large 
weekly  salaries,  agreeing  to  open  said  theatre  in  September,  1866, 
and  that  by  reason  of  the  conduct  of  the  plaintiff  hereinafter  set 
forth,  she  was  unable  to  fulfil  such  engagements,  and  thereby 
SQstained  great  damages. 

And  that  relying  on  the  said  agreement  she  expended  large 
sums,  in  alterations  and  maVing  permanent  and  valuable  im* 
provements  on  the  premises,  of  the  value  of  $10,000. 

And,  finally,  that  afterwards,  and  in  the  month  of  July,  the 
plaintiff  in  violation  of  his  agreement^  and  in  violation  of  the 
covenants  of  said  lease,  took  possession  of  said  theatre  against  the 
wishes  and  without  the  consent  of  the  said  Laura  Keene,  and  for 
the  first  time  informed  her  that  he  had  changed  his  mind,  and 
that  she  could  not  have  said  theatre  for  any  longer  time. 

9y  reason  of  which  conduct  of  the  plaintiff  and  his  violation 


174  CASES  IN  THE  SUPERIOR  COURT. 

— -  , 

'La&rge  y.  Halaey. 

of  liifl  agreement  aforesaid,  she  sustained  damages,  in  loss  of 
soenery,  decorations,  &c.,  and  by  reason  of  being  unable  to  fulfil 
the  engagements  so  made  as  aforesaid,  to  the  amount  of  $10,000, 
which  sum,  or  so  much  thereof  as  may  be  sufficient  to  cancel  any 
claim  the  plaintiff  may  establish  at  the  trial,  the  defendants  ask 
to  recoup  and  set  of^  Ac. 

The  counsel  for  the  defendants,  upon  the  argument  of  the 
appeal  (taken  from  the  order  of  the  Special  Term,  sustaining  the 
demurrer  to  this  third  defence),  concedes,  in  express  terms,  in  the 
written  points  submitted,  that  he  does  ^^not  say  that  we  (the 
defendants)  have  a  right  to  oftet  or  recoup  the  damages  which 
Laura  Keene  has  sustained;  but  we  do  say  that  we  are  entitled 
to  all  the  fiEu^ts  alleged  in  the  part  of  the  answer  demurred  to  fop 
the  purpose  of  showing  that  Laura  Keene  is  not  indebted  to  La 
Earge,  and  therefore  the  defendants,  as  her  sureties,  are  no4 
liable," 

It  is  quite  dear  that,  npon  the  &cts  alleged  in  this  part  of  the 
answer,  Laura  Keene  herself  has  no  defence,  unless  it  be  by  way 
of  recoupment^  or  counter  claim.  The  only  fiEict  here  aU^ged^ 
which  is  chaiged  in  the  answer  as  a  violation  of  the  covenant  in 
the  lease  (to  which  the  defendants  became  bound  as  sureties),  is, 
that  the  plaintiff  in  the  month  of  July,  1856,  took  possession  of 
the  theatre  against  her  wishes,  and  without  her  consent  Giving 
this  averment  the  construction  most  fiEivorable  to  the  defendants, 
by  conceding  that  this  sufficiently  alleges  an  eviction, — still  it  Ib 
not  alleged  that  this  took  place  before  the  rent  for  which  the 
action  is  brought  became  payable;  indeed,  the  averment  is 
quite  consistent  with  the  assumption  that  the  plaintiff  took  law^ 
M  possession  (in  pursuance  of  the  right  to  re-enter  reserved  to 
him  in  the  lease)  for  non-payment  of  the  very  rent  for  which  the 
action  is  brought  An  eviction  only  suspends  the  rent^  or 
excuses  the  tenant  from  the  payment  of  rent  thereafter  accruing^ 
Bent,  which  has  already  accrued  and  become  payable  before  the 
eviction,  may  be  collected.  In  an  action  to  recover  such  rent^ 
the  only  use  which  Laura  Keene  could  herself  make  of  such  sab< 
sequent  eviction,  would  be  by  way  of  recoupment  of  her  damages 
sustained  thereby. 

As  to  the  allied  breach  of  the  other  agreement,  by  which  it 
is  stated  that  the  plaintiff  agreed  to  permit  her  to  remain  in  pos- 
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flesBion;  In  the  first  place,  it  is  not  allied  that  this  was  the 
eztensLon  of  her  term  for  either  three  or  five  years,  for  which, 
upcm  certain  conditions,  the  lease  provided;  but  that  on  her 
calling  upon  him  for  the  purpose  of  continuing  the  lease  for  a 
longer  term  than  one  year,  he  waived  the  service  of  the  said  notice 
and  agreed  that  she  should  continue  in  possession  upon  the  same 
terms  and  conditions  mentioned  in  said  lease.  To  this  agreement 
it  is  not  alleged  that  the  defendants  were  parties  or  privies. 

The  breach  of  this  agreement,  if  any  breach  were  sufficiently 
alleged,  would  be  no  discharge  of  the  rent  accrued  upon  the  lease 
itael^ — at  most  it  would  be  a  cause  of  action  founded  on  con- 
tract, which,  under  §  150,  sub.  2,  of  the  Code  of  Procedure, 
Laura  Keene,  if  defendant,  might  or  not,  at  her  election,  use  as 
a  oounter-daim.  She  might,  if  she  preferred,  bring  a  separate 
action  for  the  damages  sustained  by  such  breach.  In  this  aspect 
of  the  agreement,  all  that  is  alleged  concerning  her  expenditure, 
and  her  damages  sustained  by  inability  to  fulfil  engagements 
iri&  others,  amount  only  to  a  counter-daim,  even  if  it  be  con- 
oeded  that  what  are  called  damages  arising  from  such  inability, 
eould  in  any  form  be  allowed  to  her. 

And,  in  the  next  place,  if  upon  a  veiy  latitudmarian  ooiistruo. 
tion  of  the  averment,  we  should  assume  that  the  pleader  meant 
that  the  plaintiff  waived  written  notice,  and  consented  to  the 
extension  of  the  lease  £>r  three  or  five  years,  as  provided  in  the 
Isase  itself;  still,  as  the  alleged  breach  of  this  agreement  is  not 
alleged  to  have  been  committed  before  the  rent  sued  for  became 
payable,  it  remains  as  before,  a  mere  matter  of  recoupment,  or 
oonnter-claim.  When  the  rent  became  payable,  a  complete 
erase  of  action  became  vested  in  the  plaintiff— his  right  to  the 
rait  was  perfect  and  without  defence,  strictly  so  called — any  sos* 
sequent  breach  of  even  the  sameagreementcouldonly  be  availed 
ol  by  way  of  recoupment^  in  abatement  from,  or  extinguishment 
of  Ids  dear  legal  demand. 

And  again,  inasmuch  as  the  lease  did  not  provide  for  any  such 
extension  unless  the  rent  was  paid  in  fiiU,  and  the  alleged  parol 
agreement  is  alleged  to  waive  the  written  notice,  and  warrant 
her  aontinnance  in  p<«e88ion  only  on  the  Bame  terms  and  condi- 
tions  as  were  expreffied  in  the  lease,  it  follows  that  as  the  de- 
fendants have  not  allied  that  the  rent  was  paid  in  full  down  to 
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the  tiine  of  this  alleged  breach,  they  liaye  fidled  to  show  that^ 
even  byway  of  Teoonpment^  Laura  Keene  oould  daim  aaything; 
they  have  thus  £uled  entirely  to  show  that  this  agreement  was 
ever  broken  by  the  plainti£ 

I^  therefore,  there  is  anything  in  this  defence  which  cotdd 
avail  their  principal,  had  she  herself  been  the  defendant,  it 
wt>nld,  at  most,  be  the  allegation,  that  during  the  term,  the  plain- 
tiff  took  possession  against  her  will, — and  if  in  this  she  had 
sufficiently  shown  an  eviction,  she  might  recover  the  damages 
sustained  thereby.  It  has  already  been  suggested,  that  enough 
is  not  alleged  to  amount  to  a  wrongful  eviction, — it  is  not  stated 
that  the  rent  to  that  time  had  been  paid,  and  if  not,  the  plaintiff 
had  a  right,  by  the  very  terms  of  the  lease,  to  re-enter,  although 
against  her  will,  and  might  have  enforced  his  right  to  resume 
possession  by  legal  proceedings,  if  his  entry  was  resisted,  or  the 
poeaeesion  insisted  upon  by  her. 

Finally,  if  by  reason  of  any  &ct  stated  as  a  part  of  this 
defence,  Laura  Keene  might  have  set  up  a  counter-claim  or 
recoupment,  these  defendants  cannot  She  has  assigned  no  such 
claim  to  them,  and,  without  that,  they  have  no  right  to  use  what 
is  in  her  a  distinct  cause  of  action,  nor  to  use  any  part  of  it  for 
their  own  benefit  If  they  are  compelled  to  pay  l^e  rent,  they 
must  seek  reimbursement  from  her,  and  die  will  have  her 
recourse  to  the  plaintiff  for  any  damages  she  has  sustained. 
That  claim  for  damages  these  defendants  have  no  right  to 
diminiflh  nor  impair;  and  if  she  were  to  prosecute  such  daim, 
nothing  done  or  proved  by  these  defendants  in  this  action  coul4 
be  permitted  to  diminish  her  recoveiy . 

Whether  sureties,  by  presenting  a  claim  to  use  such  a  defence 
as  a  recoupment  in  right  of  their  principal,  where  their  prindpal 
is  insolvent,  or  is  colluding  with  tixe  plaintiff  to  their  prejudice^ 
or  where  other  grounds  for  equitable  relief  are  shown,  may 
cause  their  prindpal  to  be  brought  in  as  a  party ;  or  may  have 
proceedings  stayed  until  the  plaintiff  has  litigated  the  matter 
with  their  prindpal ;  or  may  have  equitable  relief  in  any  form, 
it  is  unnecessary  to  say.    No  such  case  is  here  presented. 

In  every  view  of  the  subject,  the  order  appealed  bom  must 
be  affirmed* 
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Sfingeb  1L  Glask  and  Ebwabd  M.  Golxmak  v.  Attgubtub 

E.  Mastbbs  and  Ezba  Ntr. 

▲  notftoe^  giTen  to  the  oonsigxiee  of  goods  hj  the  master  of  ft  vessel  of  her  aniTaI| 
is  not  equivalent  to  a  personal  delivery  of  the  goods,  so  as  to  entitle  the  master 
to  demand  the  immediate  payment  of  freight  The  freight  cannot  be  oUumed 
nntil  the  goods  have  been  unladen  and  a  delivery  has  been  made  or  tendered. 

The  delivery  of  merchandize  by  the  master  of  a  vessel,  and  the  payment  of  freight 
by  the  owner  and  consignee,  are  simnltaneons  and  ooncunrent  acts;  so  thsX  the 
masttf  is  not  bound  to  deliver  the  goods  until  the  freight  is  paid  or  tendered,  nor 
the  owner  to  pay  the  freight  until  the  goods  are  unladen  and  delivered,  or  the 
delivery  is  tendered. 

Bat  the  owner  is  not  bound  to  accept  a  delivery  and  pay  the  fieigiit,  until  he  has 
hid  an  opportunity  to  examine  into  the  state  and  condition  of  the  goods,  and  to 
ascertain  ibear  quantity,  since  he  has  a  right  to  deduct  any  damage  they  may  have 
received  on  the  transportation  not  imputable  to  the  perils  of  navigation,  and  any 
defidency  in  quantity  from  the  usual  or  stipulated  freight  Hence,  if  the  quan- 
tity and  quality  of  the  goods  cannot  be  ascertained  by  an  examination  on  board, 
it  is  tiie  duty  of  the  master  to  unlade  them  and  place  them  in  a  situation  in  which 
tbo  necessary  examination  may  be  had. 

Bash  is  emphatically  the  duty  of  the  master  when  the  owner  of  the  goods  offers^ 
at  Mb  own  expense,  to  tranship  the  goods  into  a  lighter  for  examination,  and  to 
ooDtinue  the  lien  upon  them  during  such  examination. 

The  contract  of  affireightment,  in  respect  to  each  consignment,  is  entire^  and  the 
master  has  no  right  to  divide  it  into  lots  or  parcels  and  demand  a  pro  raid  or 
proportionate  freight  on  each.  No  portion  of  the  freight  is  demandable  until  the 
wh<de  ooDfiBgnment  has  been  delivered,  or  tendered  for  delivery. 

Bsldf  that  as  the  charge  of  the  Judge  upon  the  trial,  in  eflEect  denied  the  above 
propoeitioiis,  the  exceptions  to  it  were  well  taken,  and  there  must  be  a  new  trials 
costs  to  abide  event 
(Before  Duss  and  Homujr,  J. J.) 
Heard,  May  6;  decided,  May  9, 1867. 

MonoN  for  a  new  trial  upon  a  case  containing  exceptions, 
which,  at  the  trial,  were  ordered  to  be- heard,  in  the  first  instance, 
at  the  General  Term*  The  action  was  tried  before  Mr.  Justice 
Campbell,  and  a  jury,  in  April,  1856. 

The  action  was  for  the  wrongM  detention  of  a  large  qnantilj 
of  wheat,  valued  in  the  complaint  at  $4,822.  The  complaint 
claimed  damages  for  the  detention  of  the  goods  to  the  amount 
of  $5,000. 

12 


178 


CASES  IN  THE  SUPERIOR  COURT. 


Clark  y.  Mastera. 


The  defence,  substantially  was,  that  the  wheat  had  been 
detained  in  consequence  of  the  wrongful  refusal  of  the  plainti£b 
to  pay  the  freight  and  other  charges  of  transportation. 

The  following  is  a  statement  of  the  fkcts  of  the  case  as 
established  by  the  evidence  on  the  trial 

The  firm  of  Fitzhugh  &  Littlejohn  were  common  carriers, 
doing  business  as  such  between  Oswego  and  New  York,  under 
the  name  of  the  Old  Oswego  Line,  and  in  the  month  of  Noyem* 
ber,  1858,  at  Oswego,  took  on  board  the  "  Canada  West,"  one  of 
their  boats,  2412  bushels  of  wheat  in  bulk,  to  be  transported  to 
New  York,  and  there  delivered  without  delay  to  the  plaintiflfe, 
who  were  the  consignees  named  in  the  manifest  of  the  boat 

Early  in  the  morning  of  the  22d  of  November,  the  "Canada 
West"  arrived  at  New  York,  and  was  taken  to  Pier  No.  5, 
East  Biver,  which  was  the  usual  landing-place  of  the  Old 
Osw^o  line.  Immediately  after  its  arrival  the  following  notice 
in  writing  was  sent  by  the  agent  of  the  line  to  the  plaintiff  by 
whom  it  was  received  about  10  o'clock,  A.  M. : — 


"  Landing  from  Old  Oswego  line ;  Lake  Boat,  Canada  West, 
Pier  6,  East  Biver,  foot  of  Broad  Street,  consigned  to  Clark  & 
Coleman,  to  whom  the  owners  of  the  line  look  for  the  payment 
of  the  following  charges; 


"New  York,  Nov.  22d,  1858, 


§8 


CQ 


s 


Please  send  chgs.  before  delivery. 


*  Acd  of 
656  >  •  bus.  Genesee  Wheats 
1755'  •  bus. 


(( 


ci 


charges.    $ 
$167  82 
465  84 


682 


cts. 


66 


Not  accountable  for  shortages,  unless  weighed  out  by  suitable 
scales  and  hopper. 
If  towed  £rom  slip,  subject  to  half  lighterage." 


The  plaintidBb  had  been  accustomed  to  receive  similar  landing 
notices  fiK>m  the  same  line  before,  excepting  the  claim  for  pay? 
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ment  of  charges  before  deliveiy,  whicli  "^as  mnisnal,  and  was 
insisted  upon  by  the  line  in  this  instance,  because  of  a  preyious 
dispute  between  the  parties  in  relation  to  a  distinct  matter,  and 
as  the  ag^it  of  the  line  said,  ''he  did  not  choose  to  trost  the 

plflJTltiffil." 

At  one  o'clock,  in  the  afternoon  of  the  22d,  the  plaintiff  sent 
to  the  agent  of  the  line  an  order  in  writing,  as  follows : 

"  New  York,  22d  Nov.,  1868. 
F.  S.  Ltttlsjohn,  Agt, 

Old  Oswego  Line. 
Please  send  the  boat  Canada  West  with  2412**  bns.  wheat  to 
the  fi)ot  of  Broome  st,  E.  R,  and  the  N.  Y.  Oily  Milla^  cor. 
Lewis  and  Broome  sts.  will  discharge  it 

Eep'y  yours, 

ClABK  &  GOLBUAN." 

Very  soon  after,  a  clerk  of  the  line  called  at  plaintiff'  office 
and  demanded  the  fireight,  and  Mr.  Clark,  one  of  the  plaintiff 
told  him,  that  the  freight  was  ready  for  him  as  soon  as  tiie  wheat 
was  deliTered. 

Nothing  more  passed  between  the  parties  till  the  momiug  of 
the  23d,  when  the  plaintiff  offered  to  send  a  lighter  alongside 
die  cankl  boat,  and  proposed  to  the  agent  of  the  line  that  he 
should  unlade  the  wheat  into  the  lighter,  keeping  it  stiU  in  his 
poflsessioii,  and  retaLoing  his  lien  upon  it ;  that  if  the  wheat  was 
fimnd  right  in  quantity  and  condition,  the  fireight  and  charges 
would  be  paid  upon  its  delivery  to  the  plaintiff :  such  deliyery 
to  take  place  on  board  the  lighter. 

He  refused  to  do  anything  imtil  the  fireight  and  charges  were 
paid,  but  offered  to  deliver  bushel  by  bushel,  on  being  paid 
bushel  by  bushel,  for  fireight  and  charges  at  the  same  rate. 

He  never  departed  from  his  requirement  that  before  putting 
Ihe  wheat  out  of  his  boat  all  charges  should  be  paid,  except  that 
he  would  put  it  out  bushel  by  bushel,  or  bag  by  bag,  on  being 
paid  fireigbt  bushel  by  bushel  or  bag  by  bag.  He  never  offered 
to  put  the  grain  out  of  his  boat,  where  the  plaintiffii  could  see  its 
quantity  and  condition,  he  retaining  possession  until  they  paid 
the  firright  and  charges.    The  agent  of  the  carri^  however. 
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testified  that^  the  oonditioii  of  the  wheat  might  have  been  ex- 
amined  on  board  the  boat^  '^bj  instraments  and  by  ahovelling 
down." 

To  the  demand  of  the  plaintifib  that  the  wheat  ahould  be  deli- 
yered  at  Broome  street^  the  agent  of  the  line  made  the  same 
answer.  He  demanded  that  fireight  and  half  lighterage  should 
be  paid  before  he  wonld  have  the  boat  start  £rom  Pier  5,  tat 
Broome  street,  but  finally  offered  to  deliver  it  wherever  the 
plaintiff  chose,  on  being  paid  freight  and  charges  bnahel  by 
bushel,  as  delivered. 

The  plaintiff  expressly  and  repeatedly  stated  to  the  agent  of 
the  line  that  they  did  not  want  the  possession  of  the  wheat  till 
they  paid  the  fireight,  but  wanted  to  know  that  it  was  right  in 
quantity  and  quality.  They  demanded  that  the  carriers  should, 
at  their  own  expense,  place  the  wheat  out  of  the  canal-boat  where 
tiie  plaintifi  could  see  its  condition  and  quantity,  before  delivery 
aad  payment  of  freight 

In  the  evening  of  the  28d  the  agent  of  the  line  sent  the  boat 
away  from  the  pier,  and  placed  the  wheat  in  store  in  one  of 
the  storehouses  of  the  defendants,  who  continued  so  to  hold  it 
subject  only  to  the  order  of  Fitzhugh  and  Littlejohn  until  after 
the  service  upon  them  of  the  summons  and  complaint  in  this 
action.  On  the  1st  of  December  the  defendants  notified  the 
plaintiff  of  its  being  so  held  by  them.  On  the  29th  of  Decem- 
ber the  plaintiff  tendered  to  the  agent  of  the  line  $682,66,  being 
the  fuU  amount  of  freight  and  charges  as  stated  in  the  landing 
notice,  and  thereupon  demanded  possession  of  the  wheat  in  store, 
and  upon  refusal  to  deliver  it  unless  the  plaintifb  also  paid  half 
lighterage  and  storage  and  insurance,  they  commenced  this  action 
for  its  recovery. 

The  testimony  being  closed,  the  Judge  charged  the  jury  that  in 
the  case  of  tranj^rtation  by  common  carriers  by  ships  or  vessel 
personal  delivery  to  the  consignee  was  dispensed  wiUi,  and  notice 
to  the  consignee  of  the  arrival,  came  in  Heu  of  personal  delivery: 
that  it  was  not  disputed  in  this  case  but  that  such  notice  was 
properly  given.  It  was  also  undisputed  that  the  wheat  sued  for, 
was  capable  of  being  fully  examined  and  inspected  oi^  board  the 
boat,  as  it  was  when  it  arrived  in  port,  so  as  to  determine  its 
quality  and  condition,  and  that  it  was  so  examined  by  th^ 
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plaintiff  and  was  sold  by  them  while  on  board  the  boat^ 
and  after  such  an  examination.  That  the  plaintiff  claimed 
that  the  carriers  were  not  entitled  to  pajment  of  their  freight, 
until  the  wheat  had  been  put  out,  so  that  plainti£&  conld  see 
and  examine  its  condition,  before  paying  the  freight  What 
might  be  the  rule  when  the  cargo  could  not  be  examined 
on  board  as  to  its  quality  and  condition,  it  was  not  then  neces- 
sary to  determine ;  but  in  this  case,  the  carriers  were  not  bound 
to  afford  any  further  opportunities  for  an  examination  as  to 
quality  and  condition  than  had  been  done.  That  in  the  opinion 
of  the  Court,  the  carriers  were  not  obliged  to  put  out  the  cargo,  so 
as  to  show  Ihe  whole  quantity  to  be  there,  before  becoming  en- 
titled to  freight ;  that  such  a  rule  would  impose  great  labor  aiid 
expense  on  the  carriers,  besides  endangering  their  insurances,  &g. 
That  in  the  opinion  of  the  Court,  the  carriers  had  done  all  that 
was  required  of  them,  in  this  case,  to  entitle  themselves  to  their 
freight,  and  that  they  had  a  right  to  require  the  pajment  of  the 
frei^t  before  turning  out  the  whole  of  the  wheat  That 
whether  that  freight  was  required  to  be  paid  in  gross,  before  the 
delivery  of  any  part  of  the  wheat,  or  parcel  by  parcel,  on  deliv- 
ery in  the  same  maimer,  was  immaterial  in  this  case,  as  the  plain- 
tiflh  could  not  recover  upon  the  &cts  they  had  shown,  and  that 
defendants  were  therefore  entitled  to  recover  the  subsequent 
charges,  which  were  admitted  to  be  the  sum  of  $180  85,  with 
interest  from  January  28, 1854. 

To  this  charge  of  the  Judge  and  each  alternative  direction 
thereof  the  pladntifb'  counsel  then  and  there  excepted. 

But  farther,  you  will  specifically  jBind  and  answer  whether  the 
defendants'  bailors  did  or  did  not  make  the  further  offer  to  de- 
liver, stated  by  the  witness  Littlejohn,  as  follows :  "  I  stated  to 
Mr.  Clark,  that  if  he  would  furnish  a  lighter  at  his  own  expense 
and  risk,  and  pay  the  cost  of  transferring  the  grain,  he  relieving 
me  from  claim  for  shortages  if  measured  out,  and  he  assuming  the 
risk  of  the  wheat  in  the  lighter,  and  allowing  me  to  retain  pos- 
session and  lien  till  it  was  aU  to  his  satisfaction,  I  would  do  so, 
or  that  I  would  put  it  in  elevators  on  the  same  conditions;  then 
he  was  to  pay  the  freight  and  charges  and  receive  the  property." 

His  Honor  also  directed  the  jury  to  assess  the  value  of  the 
property  claimed  by  the  plainti£&. 


*. 
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The  jury,  thereupoiii  found  a  verdict  for  the  defendaats  for 
$141  62,  and  specially  found,  in  answer  to  the  specific  question 
proposed  to  them,  in  the  negative,  that  no  such  offer  was  made. 
They  assessed  the  value  of  the  property  claimed  at  $4,000,  that 
sum  being  agreed  by  the  parties. 

This  case  is  made  with  liberty  to  either  party  to  turn  the  same 
into  a  bill  of  exceptions  or  spedal  verdict 

The  exceptions  to  be  heard  in  the  first  instance  at  General  Tenn. 

W,  M.  JEvartSj  for  the  plaintiiBb. 

J.  B.  Yates  Sommers^  for  the  defendants. 

By  the  Coubt.  '  Dues,  J. — ^We  are  clearly  of  opinion  that 
the  Judge  erred  in  the  instructions  that  he  gave  to  the  jury,  and 
that  upon  the  fiicts  in  evidence  not  contested,  and  the  special  find- 
ing of  the  jury,  the  plainti£&  were  entitled  to  a  verdict ;  they 
lu«i  proved  aU  llie  fi«5te  necessary  to  maintain  tlie  action. 

If,  indeed,  the  special  question  put  to  the  jury,  whether  "  the 
witness,  Littlejohn,  stated  to  Mr.  Clark,  that  if  he  would  fiimish 
a  lighter  at  his  own  expense  and  psk,  and  pay  the  cost  of  trans- 
ferring the  grain,  he  relieving  me  from  claims  for  shortages,  and 
assuming  the  risk  of  the  wheat  in  the  Hghter,  and  aUowing  me 
to  retain  possession  and  lien  until  aU  was  to  his  satis&ction," 
had  been  answered  in  the  affirmative,  the  aspect  of  the  case  would 
have  been  materially  changed,  and  there  would  have  been  grounds 
for  arguing  that  the  defendants  were  entitled  to  retain  their  ver- 
dict But  the  question  was  answered  in  the  negative,  and  by 
this  answer  the  jury,  in  effect,  declared  that  the  statement  of 
Parish,  the  clerk  of  the  plaintifls,  was  entirely  correct,  namely : 
he  told  Littlejohn  that  "  we  (the  plaintiff)  would  furnish  a  lighter 
alongside  the  boat)  or  he  might  furnish  a  lighter,  at  our  expense, 
and  transfer  the  wheat  into  it,  and  when  it  was  transferred  we 
would  pay  the  freight  and  take  posse^on  of  it;"  and  on  his 
cross-examination,  that  ''his  offer  of  a  lighter  was  intended  to 
cover  the  whole  matter  of  expenses  except  weighing."  Such, 
we  are  bound  to  say,  are  the  fiicts  of  the  case,  and  the  question 
that  arises  upon  them  is,  whether  Littlejohn  was  not  bound  to 
comply  with  the  proposal  thus  made,  and  deliver  the  wheat  in 
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oonfonnity  to  its  terms?  Khe  was,  he  had  no  Tight  to  store  the 
wheat,  and  the  defendants,  with  whom  it  was  stored,  in  refusing 
la  deliver  it  to  the  plaintiff  upon  request,  were  goilty  of  a 
wrongful  detention.  If  he  was  not  so  bound,  the  defendants  were 
justified  in  their  refusal,  and  the  verdict  must  stand.  There  is 
plainly  only  one  ground  upon  whidi  the  refusal  of  Littlejohn  to 
deliver  the  wheat,  upon  the  terms  proposed,  can  be  vindicated, 
namely :  that  in  giving  notice  to  the  plaintifb  of  the  arrival  of 
the  wheats  he  had  done  all  he  was  bound  to  do,  and  was  entitled 
to  demand  the  payment  of  the  whole  freight  and  chaiges,  before 
any  part  of  the  cargo  was  moved;  that  the  notice,  in  other  words, 
was  equivalent  to  actual  delivery.  The  law  was  thus  laid  down 
by  the  learned  Judge  upon  the  trial,  and  he  founded  on  it  a 
positLYe  direction  to  the  jury  to  find  a  verdict  for  the  defendants. 
His  language  was  explicit,  that  in  the  case  of  transportation  by 
common  carriers — ^by  ships  or  vessels — personal  delivery  to  the 
consignee  was  dispensed  with^  and  notice  to  the  consignee  of  the 
airival  came  in  lieu  of  a  personal  delivery;  and  that^  in  the 
opinion  of  the  Court,  the  carriers  had  done  fdl  that  was  required 
(^  them  to  entitle  themselves  to  their  fieight,  and  that  they  had 
a  right  to  require  the  payment  of  the  fieight  before  turning  out 
the  whole  of  the  wheat; — ^propositions  that  amount  to  saying, 
that  where  notice  of  arrival  has  been  given,  the  master  may 
instantly  and  rightfully  demand  the  whole  freight^  although  no 
portion  of  the  cargo  has  been  discharged,  and  no  opportunity 
has  been  given  to  the  consignee  of  examining  its  condition  and 
ascertaining  its  quantity. 

We  must  think  that,  in  these  propositions,  our  learned  brother 
was  entirely  mistaken;  and  it  seems  to  us  manifest,  that  the 
source  of  the  error  was  his  own  application  of  the  rule  that 
exempts  the  carrier  of  goods  by  a  ship  or  vessel  firom  the  duty, 
which,  as  a  general  rule,  the  law  imposes  upon  aconmion  carrier, 
viz^  that  of  delivering  the  goods,  which  he  transports,  to  the  owner 
or  consignee  personally,  at  the  place  where  the  transportation 
ends.  He  is  bound  to  seek  the  person  to  whom  the  delivery 
18  to  be  made,  and  ipake  its  tender,  and,  consequently,  must 
have  the  goods  with  him  when  the  tender  is  made. — CHbaon 
V.  Oulver,  17  Wend.  805 ;  MayM  v.  Poller,  2  John,  Gases  871 ; 
Fide  V.  NetatoTij  1  Benio,  45;  Jhrice  v.  PotoeU,  8  Ooms.  822; 
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Schroeder  y.  Budsm RRR  Cb.,  6  Duer  62.  The  law,  by  a 
yery  leaaonable  exception,  leleases  the  master  of  a  yesael,  in 
which  the  goods  to  be  deliyeied  are  transported,  from  the  duty 
of  seeking  out  the  owner  or  consignee,  and  making  to  him,  per- 
sonally, an  actual  deliyeiy  or  tender  of  a  deliyery ;  but,  in  his 
case,  holds  it  to  be  sufficient  that  he  giyes  a  written  notice  to 
such  owner  or  consignee  of  the  arriyal  of  the  yessel,  and  of  the 
place  where  the  goods  wiU  be  landed,  and  their  deliyery  be 
made ;  thus  casting  upon  the  consignee,  the  duty  of  attending  at 
the  place  so  designated,  of  receiying  there  the  deliyery  of  the 
goods,  and  pay  ing  the  fineight  for  their  transportation.  We  think, 
howeyer,  that  we  are  entirely  safe  in  saying  that  there  is  no 
authority,  nor  semblance  of  an  authority,  for  the  position  that 
the  notice,  by  the  master  of  a  yessel,  of  the  place  where  he  intends 
to  ddiyer  the  goods,  has  the  same  effect  as  an  actoal  personal 
deliyery  or  tender  by  an  ordinary  carrier,  so  as  to  giye  to  the 
party  in  the  one  case  as  well  as  in  the  other,  an  immediate  right 
to  demand  the  payment  of  the  freight  We  belieye  the  doctrine 
to  be  absolutely  noyel.  We  are  certain  it  would  be  most  unrea* 
sonable.  The  ordinary  carrier  in  tendering  the  goods  themselyes, 
does  ajl  that  the  law  can  require  him  to  perform,  all  indeed  that  he 
can  do,  to  entitle  lum  to  his  fireight  The  master,  in  giying 
notice  to  the  consignee,  performs  only  a  part  of  the  duty  that  he 
is  bound  to  perform,  to  render  his  demand  of  freight  consistent 
with  law  or  reason. 

It  is  a  serious  mistake  to  suppose  that  the  payment  of  freight 
is  a  condition  precedent  to  the  deliyery  of  the  cargo  in  the  sense 
that  has  been  contended  for,  that  is,  precedent  eyen  to  the  dis- 
charge of  the  cargo.  The  discharge  or  unlading  of  the  cargo,  is 
a  duty  that  the  law  casts  upon  the  master,  the  whole  labor  and 
expense  must  be  borne  by  him  or  his  owner.  To  enable  him  to 
dehyer  the  cargo,  this  duty  of  unlading  it  must  first  be  per- 
formed, and  its  performance  is  as  truly  a  condition  precedent  to 
the  constructiye  deliyery  of  the  goods  by  a  tender,  ds  to  their 
aetoal,  by  a  change  of  possession. 

The  payment  of  freight  and  the  deliyery  of  the  goods  are 
simultaneous  and  concurrent  acts ;  neither,  strictly  speaking,  is 
acondition  precedent  to  the  other.  As  in  the  case  of  the  deliyery 
of  a  deed,  and  the  payment  of  the  purchase  money  agreed  to  be 
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made  on  the  same  day,  thej  are  conditions  mntoallj  dependent. 
The  consignee  is  not  bonnd  to  pay  the  freight  until  the  goods 
are  deliyered,  nor  the  master  to  deliver  the  goods  until  the 
fieight  is  paid.  K  the  goods  are  withheld  the  freight  must  be 
tendered,  if  the  freight,  the  goods,  to  enable  either  party  to 
Tnajntain  an  action  against  the  other,  for  a  breach  of  contract 
Hence,  in  the  present  case,  if  the  master  was  not  in  a  condition 
to  make  an  immediate  deliyery  of  the  wheat,  lie  could  have  no 
light  to  demand  the  payment  of  freight ;  and  he  certainly  could 
make  no  delivery  that  the  plaintiff  were  boimd  to  accept^  so 
long  as  the  wheat  remained  on  board  his  vessel,  and  the  duty 
of  discharging  it  rested  upon  him.  Thus  the  allegation  that  the 
notice  which  the  master  had  given,  was  alone  sufficient  to  justify 
his  demand  of  freight,  it  seems  to  us,  is  proved  to  be  groundless 
It  evidently  escaped  the  attention  of  the  learned  judge  who  tried 
this  cause,  and,  perhaps,  of  the  counsel,  that  to  discharge  the 
caigo  is  a  duty  that  belongs  to  the  master,  and  his  performance 
of  it^  unless  otherwise  agreed,  a  condition  precedent  to  his  claim 
for  freight. 

But  there  are  other,  and  very  conclusive  reasons,  for  holding 
that  the  claim  of  the  master,  in  the  present  case,  for  the  whole 
fieight,  before  the  wheat,  or  any  portion  of  it,  was  delivered  or 
oflfered  to  be  delivered,  cannot  be  sustained.  We  apprehend 
that  it  is  now  settled  law,  that  the  owner  of  goods  is  not  bound 
to  accept  their  delivery,  and  pay  the  freight,  until  he  has  had  an 
opportunity  of  ascertaining  how  &r  they  correspond  in  quantity 
and  description  with  the  bill  of  lading,  and  of  examining  into 
Iheir  actual  state  and  condition.  He  has  a  right  to  deduct  from 
the  usual  or  stipulated  freight  any  damage  which  the  goods  may 
have  leceived  on  the  voyage,  not  imputable  to  the  perils  <k 
navigation;  and  also,  any  deficiency  from  the  quantity  men- 
tioned  in  the  bill  of  lading ;  and  it  is  evident,  that  to  enable  him  to 
exercise  this  important  right,  an  examination,  prior  to  the  pay* 
ment  of  freight,  is  indispensable.  If  aQ  thefiacts,  necessary  to  be 
known  by  the  owner,  can  be  ascertained  by  him  before  an 
unlading  of  the  cargo,  the  examination  may  then  be  had ;  but  if 
not,  the  goods  must  be  unladen  at  the  expense  of  the  master,  and ' 
placed  in  a  situation  to  enable  the  owner  effectually  to  exercise 
his  rights;  this  right  was  very  distinctly  claimed  by  the  plaintifb 
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in  the  present  case,  and  as  plainly  denied  by  the  master ;  denied 
by  his  refusal  to  place  the  wheat  in  a  situation  in  which  it  could 
be  examined,  unless  the  whole  freight  were  previously  paid. 
It  is  true  he  offered  to  deliver  the  wheat,  bushel  by  bushel, 
receiving  a  pro  raid  freight  for  each  bushel  as  delivered ;  but  it 
is  veiy  clear  that  this  was  not  an  offer  to  which  the  plaintiff  were 
bound  to  accede.  The  contract  of  afi&eightment,  in  respect  to 
each  consignment,  is  entire^  and  no  portion  of  the  freight  is  due 
until  the  whole  confflgnment  is  delivered.  The  master  has  no 
light  to  divide  and  split  up  the  consignment  into  as  many  lots 
or  parcels  as  he  may  deem  convenient,  making  as  many  con- 
tracts as  there  are  parcels^  and  as  many  freights  as  there  are 
contracts.  The  freight,  when  payable,  is  payable  as  a  whole, 
and  it  is  not  payable  until  aU  tiie  goods  to  which  it  relates  have 
been  delivered  or  tendered. 

If  before  it  has  been  ascertained  that  the  goods  to  be  delivered 
aie  aU  midamaged,  and  that  there  is  no  deficiency  in  quantity, 
the  master  is  allowed  to  divide  the  consignment  into  parcels,  and 
demand  pay  for  each  parcel  as  delivered,  it  was  justly  observed 
by  the  counsel  for  the  plaintiff,  that  the  right  of  the  consignee  to 
recover  for  damages,  or  a  deficient  quantity,  may  be  effectually 
defeated.  One  half  of  the  cargo  may  have  been  delivered  in  this 
form  in  a  soimd  state,  and  the  pro  raid  freight  paid,  and  yet  the 
damage  to  the  residue  may  exceed  the  whole  freight,  which  the 
consignee,  had  there  been  no  damage,  would  have  been  liable  to 
pay ;  one  half  of  this  amount,  however,  he  has  already  paid,  and 
unless  this  is  inmiediately  refunded,  his  only  remedy  is  by  an  action 
for  its  recovery.  The  right  of  retaining  it,  which  the  law  gave 
him,  is  gone.  It  is  stated  in  the  Judge's  charge,  that  the  wheat 
might  have  been  examined  on  board  the  boat  as  it  was  when  it 
arrived,  so  as  to  ascertain  its  quality  and  condition ;  but,  upon  con- 
sidering the  whole  evidence,  this  question  appears  so  fax  doubtful, 
that  had  it  been  material,  we  think  it  ought  to  have  been  sub- 
mitted to  the  jury.  Let  it  be  admitted,  however,  that  the  quality 
and  condition  of  the  wheat  might  thus  have  been  ascertained,  it 
is  not  pretended  that  the  fact,  that  it  corresponded  in  quantity 
with  the  call  in  the  bill  of  lading,  could  have  been  ascertain^ 
otherwise  than  by  its  removal  from  the  boat  This  fact,  how- 
ever, was  just  as  important  to  be  known  to  the  plaintif&i  as  tiie 
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State  and  condition  of  the  wheat,  and  they  had  exactlj  the  same 
light  to  require  that  it  shonld  be  ascertained,  before  they  oonld 
be  required  to  pay  any  portion  of  the  freight — ^indeed,  until  it 
was  asoertained,  the  amount  of  the  freight  that  would  be  payable 
could  not  be  known ;  it  could  not,  therefore,  be  demanded ;  a 
conjectural  payment,  on  account,  the  defendants  had  no  right 
to  exact,  nor  were  the  plaintiff  bound  to  make.  It  is  said  that 
the  unlading  of  the  wheat,  for  the  purpose  of  ascertaining  its 
quantity,  would  have  been  attended  with  great  labor  and  ex- 
pense; but  if  this  unlading  was  a  duty  which  the  carriers 
undertook  to  perform,  if  its  performance  was  necessarily  implied 
in  their  contract  to  transport  and  deUyer  the  wheat,  the  question 
of  its  labor  and  Expense  was  plainly  immaterial  We  are  bound 
to  presume  that  they  were  taken  into  consideration  in  fixing  the 
amount  of  the  fr^ht  The  allegation  that  the  carriers,  by 
iiTilfli^iTig  the  wheat  as  requested,  would  have  lost  their  insurance, 
WB  do  not  exactly  understand  If  this  was  a  usual  and  proper 
mode  of  discharging  cargo  from  canal  boats,  an  insurance,  in 
Ihe  usual  terms,  would  not  have  been  lost.  But  were  this  other- 
wise, if  the  risk  was  one  which  the  carriers  knew  that,  in  the 
performance  of  their  duty,  they  would  incur,  they  should  have 
framed  their  insurance  to  cover  it,  and  by  not  doing  so,  agreed 
to  ft««TiTnft  it  The  result  is,  that  the  master  violated  his  duty  in 
refusing  to  unlade  the  wheat,  as  requested,  and  in  making  the 
payment  of  freight  a  condition  precedent  The  wheat)  it  seems, 
and  was  admitted,  could  not  witii  propriety  have  been  discharged 
upon  the  wharf  to  which  the  canal  boat  was  moored,  and  it 
thereby  appears  that  the  usage  is  to  discharge  such  cargoes  into 
lighters  brought  alongside  the  boats  for  that  purpose.  We  do  not 
see  why  it  was  not  the  duty  of  the  carriers  in  this  case  to  have 
provided  such  a  lighter,  at  their  own  expense,  and  according 
to  the  usage  have  discharged  the  cargo.  The  allegation  that 
by  so  doing  they  would  have  lost  their  lien  for  the  freight, 
we  consider  to  be  groundless.  So  long  as  the  examination  into 
the  condition  and  quantity  of  the  wheat  was  going  on,  and  until 
the  amount  to  be  paid  for  freight  was  ascertained,  the  carriers 
would  have  retained  their  possession  and  their  lien — -just  as  cer- 
tainly as  if  the  wheat  had  remained  on  board  the  canal  boat,  and 
the  neoessaiy  examination  had  there  been  made.    The  mere 
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ta^Dflfer  of  the  wheat  from  the  boat  into  the  lights  coxQd  never 
have  been  construed  as  a  final  delivery  to  the  plaintifGs,  chang- 
ing the  possession,  and  thereby  extinguishing  the  lien  of  the 
carriers. 

But  whether  the  carriers  were  bound  to  provide  a  lighter,  and 
whether  by  so  doing  they  would  have  lost  their  lien,  are  ques- 
tions which  it  is  not  here  necessary  to  determine.  The  plaintiflh 
offered,  at  their  own  expense,  to  provide  a  lighter,  and  that  the 
carriers  shonld  retain  their  possession,  and  consequently  their 
lien,  until  the  fieight  was  ascertained  and  paid.  It  was  the  mani- 
fest duty  of  the  master  and  his  owner,  Idttlejohn,  to  have  com- 
plied with  this  offer,  by  unlading  and  delivering  the  wheat  in 
conformity  to  its  terms ;  their  refusal  to  comply  with  it  was  in 
effect  a  refusal  to  deliver  the  wheat  at  all.  It  was  a  breach  of 
their  contract,  amounting  in  law  to  a  wrongful  conversion  to 
their  own  use  of  the  property  they  had  undertaken  to  deliver, 
and  the  defendants,  by  revising  to  surrender  to  the  plaintiff 
upon  request,  the  property  thus  wrongfully  converted,  were 
guilty  of  its  wron^ul  detention.  « Upon  the  evidence  on  the 
trial,  the  plaintifiGs  were  entitled  to  a  veixlict  for  its  full  value. 

The  verdict  for  the  defendants  must  therefore  be  set  aside,  and 
there  must  be  a  new  trial,  with  costs  to  abide  the  event 
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Stetson. 

When  improper  or  irreleTant  evidence  has  been  admitted  by  a  referee^  the  error  in 
its  admisBion  will  be  disregarded  if  it  manifestly  appears  that  the  evidence  coold 
not  have  influenced  his  decision,  and  that  his  conclusions  must  have  been  thft 
same,  had  it  not  been  received. 

A  bill  of  exdiange,  drawn  upon  an  incorporated  Company,  and  accepted  by  its 
presidsnt,  is  presumptive  evidence  that  it  was  founded  on  a  sufficient  consideni- 
tion  and  was  drawn  for  legitimate  purposes  within  ihe  purview  of  the  diarter 
of  the  Company. 

In  an  action  in  which  the  plaintiff  relies  upon  the  validity  of  the  bill  as  binding  the 
Company,  the  burthen  of  proo^  when  its  validity  is  denied,  as  drawn  for  purposes 
not  within  the  lawfhl  powen  of  the  Company,  rests  upon  the  defendant 
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Jbl  aa  actum  against  an  indiTidoal  gtockholder  of  an  inoofporated  Oompttny,  by 
iriioae  charter  the  stockholders  are  niade  liable  for  its  unsatisfied  debts— the 
record  of  a  jadgment  against  the  Oompany,  and  an  execution  thereon  returned 
unsatisfied,  are  primd  fade  evidence  that  the  debt  so  reoovered  was  a  Talid  debt 
of  the  Company,  and  the  burthen  of  proving  ooUusion  or  mistake  is  cast  upon  the 
defendant 
Judgment  ibr  plaintif!^  upon  the  report  of  a  referee,  affirmed  with  costs. 
(Before  Boswobth  and  Hoffman,  J.J.) 
Heard,  Februaxy  12;  decided,  Kay  9,  1857. 

This  action  oomes  before  tlie  Court  at  General  Term,  on  an 
i^peal  by  the  defendants  fi:om  a  judgment  in  &yor  of  the  plain- 
ti£^  entered  upon  the  report  of  a  referee. 

The  plaintiff  before  commencing  this  action,  had  recovered  a 
judgment  against  a  corporation,  of  which  the  defendants  are 
sfeoddxolders ;  and  this  action  is  brought,  to  recover  of  the  defend- 
ants,  as  such  stockholders,  the  amount  of  such  judgment,  on  the 
ground  that  the j  were  such  stockholders  when  the  corporation 
contracted  the  debt,  on  which  such  judgment  was  recovered. 

The  judgment  was  recovered  upon  two  biUs  of  exchange  for 
$1,000  each,  purporting  to  be  drawn  by  the  Vice-president  and 
Agent  of  the  Mexican  Ocean  Mail  and  Inland  Company,  upon 
the  President  of  such  Company,  in  &vor  of  N.  Davidson.  Each 
hill  was  dated  November  26th,  1868.  Such  judgment  was 
entered  against  the  Company  on  the  8th  of  June,  1864. 

The  complaint  avers,  that  Ijefore  the  maturity  of  the  bills,  the 
said  corporation  accepted  the  same  in  writing,  and  the  payee 
endorsed  the  same  to  the  plaintij£ 

That  the  said  corporation  did  not  pay  the  bills,  and  that  on 
the  8th  of  July,  1864,  the  plaintiff  recovered  a  judgment  against 
the  corporation  on  such  bills  for  $8,889  66.  That  an  execution 
was  issued  upon  such  judgment  to  the  Sheriff  of  the  County  of 
New  York,  -and  by  him  returned  wholly  unsatisfied. 

That  the  capital  stock  was  one  million  five  hundred  thonsand 
doUara^  divided  into  fifteen  thousand  shares  of  one  hundred  dol- 
lars each.  That  such  capital  stock  has  never  been  paid  in,  nor 
has  a  certificate  thereof  been  made  and  recorded,  according  to  the 
proviaioDS  of  the  act  under  which  the  Company  was  organized. 

That  was  the  act  of  April  12th,  1862,  entitled  "  An  act  for 
the  incorporation  of  companies  formed  to  navigate  the  ocean 
by  steamships."    That   the   defendants  are  the   holders  and 
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owners  of  three  hmidred  and  seventy-five  sliares  of  the  stock  of 
such  corporation.  That  the  plaintiff  had  demanded  payment  of 
such  judgment  from  them,  which  they  had  refused ;  and  that  by 
force  of  such  statute  they  were  liable  to  pay  the  amount,  and  in- 
terest with  costs. 

The  defendants,  in  their  answer,  after  various  general  denials, 
admit  that  they  are  the  holders  and  owners  of  three  hundred  and 
seventy-five  shares  of  the  capital  stock  of  the  Company ;  but 
they  say  that  they  did  not  become,  and  were  not  the  holders  and 
owners  of  such  stock,  or  of  any  stock  of  the  said  Company,  until 
after,  and  subsequent  to  the  date  of  such  bills  of  exchange,  and 
until  after  the  same  had  been  accepted. 

The  bills  were  each  drawn  at  four  months  after  sight,  and 
were  accepted  on  the  19tli  of  December,  1858.  The  referee,  to 
whom  the  action  was  referred,  made  a  report  containing  a  state- 
ment of  his  conclusions  of  fact  and  of  law,  which,  exclusive  of  the 
articles  of  association  therein  set  forth,  reads  as  follows,  viz. : — 

"To  the  Justices  of  the  Superior  Court: 

"  I,  the  subscriber,  to  whom,  by  an  order  entered  in  the  above 
entitled  action,  bearing  date  the  17th  day  of  May,  1855,  it  was 
ordered  that  this  action  and  the  issues  therein  be  referred,  to  hear 
and  decide  the  same — 

"  Do  respectfully  report,  that  I  liave  been  attended  on  the  said 
reference  by  the  coimsel  for  the  respective  parties  above  named, 
and  have  heard  and  duly  considered  their  respective  all^ations 
and  proofs. 

"  And  I  further  certify  that  I  find  as  &cts  from  the  evidenoe 
before  me  on  the  trial  of  said  action — 

"  1.  That  on  the  8th  day  of  January,  1858,  Elihu  Townsend, 
Bobert  G-.  Bankin,  Otis  P.  Jewett,  James  Speyers,  Simeon 
Draper,  Albert  0.  Bamsay,  and  Gustavus  A.  Sacchi,  made, 
signed,  and  acknowledged,  before  Alexander  P.  Sharp,  a  com- 
missioner of  deeds  in  and  for  the  city  and  county  of  New  York, 
a  certificate  in  writing  imder  an  act  of  the  legislature  of  the 
State  of  New  York,  entitled,  *An  act  for  incorporation  of 
companies  formed  to  navigate  the  ocean  by  steamships,'  passed 
April  12th,  1852,  and  that  said  certificate  is  in  the  words  follow- 
ing, viz. : 
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^' '  Articles  of  aasodation  made  and  entered  into  in  duplicate 
this  first  day  of  January,  one  thousand  eight  hundred  and  fifty* 
three,  by  and  between  the  persons  whose  names  are  hereunto 
subscribed,  GeTtify,  &c.,  &c' 

"2.  That  said  certificate  in  writing  was  filed  in  the  of&ce  of 
the  Clerk  of  the  County  of  New  York,  on  the  8th  day  of 
January,  1853,  and  that  a  duplicate  of  said  certificate  was  filed 
in  the  office  of  the  Secretary  of  State,  of  the  State  of  New  York, 
on  the  25th  day  of  January,  1858. 

"  3.  That  Eobert  G.  Bankin  was  the  President  of  said  Com- 
pany £rom  January  10th,  1853,  to  January  1, 1855,  that  Albert 
C.  Bamsay  was  the  Vice-President  of  said  Company  during  the 
same  period,  and  that  the  principal  office  or  place  of  business  of 
said  Company  was,  during  the  same  time,  in  the  city  of  New 
York. 

« 4.  That  on  the  25th  day  of  November,  1853,  the  said 
Albert  C.  Bamsey  drew  a  bill  of  exchange  in  writing,  in  the 
words  and  figures  following,  viz. : — 

"  Mexico,  November  25, 1853.  For  $4000. 

"At  four  months  after  sight,  pay  this  second  exchange  (first 
and  third  not  paid)  to  the  order  of  N.  Davidson,  Esq.,  four  thou- 
sand dollars  value  in  account,  which  please  to  account  this  office 
as  advised. 

Albsbt  C.  Bahsbt, 

Vice-President 

and  Agent 
**T6  BoBEBT  Gt.  Baneik,  Esq., 

President  of  the  Mexican  Ocean  Mail 
and  Inland  Co., 
New  York  aty . 

'^  The  said  bill  was  endorsed  on  the  2d  day  of  December,  1853, 
by  N.  Davidson,  the  payee  named  therein,  and  was  accepted  in 
writing  by  said  Company,  on  the  19th  day  of  December,  1853. 

"  6.  That  on  the  25th  day  of  November,  1853,  the  said  Albert 
C.  BamBey  drew  another  bill  of  exchange  in  writing,  in  the 
words  and  figures  following,  viz. : — 

^  Mexico,  November  25th,  1853.  For  $4000. 

f^  At  four  months  after  sight)  pay  this  second  of  Exchange 
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(first  and  third  not  paid)  to  the  order  of  N.  Davidson,  Esq.,  four 
thousand  dollars  yalue  in  aoconnt^  which  please  to  account  this 
office  as  advised. 

Albebt  G.  Baksxt, 

Vice-President 

and  Agent. 
"  To  EOBKBT  0.  Kankin,  Esq., 

President  of  the  Mexican  Ocean  Mail 
and  Inland  Co., 
New  York  City. 

"  The  said  bill  was  endorsed  on  the  2nd  day  of  December, 
1858,  by  K  Davidson,  the  payee  named  therein,  and  was 
accepted  in  writing  by  said  Company  on  the  19th  day  of  Decem- 
ber, 1858. 

"  6.  That  neither  of  said  biUs  have  been  paid  by  said  Com- 
pany. 

"7.  That  on  the  8th  day  of  June,  1854,  the  plaintiff  in  this 
action  recovered  a  judgment  in  the  Superior  Court  of  the  city  of 
New  York  against  the  said  The  Mexican  Ocean  Mail  and  Inland 
Company,  as  the  acceptors  of  said  bills  of  exchange,  for  the  sum 
of  $8,889,65  damages  and  costs ;  that  on  the  same  day  an  execu- 
tion was  issued  on  said  judgment  by  said  plaintiff  against  said 
Company,  addressed  to  the  Sheriff  of  the  City  and  County  <^ 
New  York,  and  that  said  execution  was  returned  by  said  Sheriff 
whoUy  unsatisfied  on  the  9th  day  of  June,  1854. 

"  8.  That  the  capital  stock  of  said  Company  has  never  been 
paid  in,  nor  has  a  certificate  thereof  been  made  and  recorded  as 
prescribed  in  said  acts,  passed  April  12th,  1852. 

''9.  That  the  defendants  in  this  action,  at  the  time  of  the 
acceptance  of  said  bills  of  exchange,  on  the  19th  day  of  Decem- 
ber, 1858,  were  the  equitable  owners  of  three  hundred  and 
seventy-five  shares  of  the  capital  stock  of  said  Company,  of  the 
nominal  value  of  one  hundred  dollars  for  each  share ;  that  on 
the  2d  day  of  February,  1854^  the  said  defendants  became  the 
holders  of  said  three  himdred  and  seventy-five  shares  of  capital 
stock,  and  were  thereafber,  and  until  the  commencement  of  this 
action,  holders  and  owners  of  said  shares. 

"  And  I  further  certify  and  report  as  conclusions  of  laif,  fhw 
the  above  &cts,  and  decide: 
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'^1.  That  tbe  plaintiff  is  entitled  to  judgment  against  ihd 

id  defendants  fbr  the  stun  of  ($9,811 26)  nine  thousand  three 
himdied  and  eleven  doUars^and  twentj-six  cents. 

"  2.  That  the  plaintiff  is  entitied  to  lecoTer  tiie  oosts  of  this 
aetion. 

"All  which  is  lespectfollj  submitted. 
"New  York,  April  22d,  1866. 

"Geo.  MT.  Tmss,  Eefeiee." 

The  articles  of  assodation  are  omitted,  as  all  the  provisions 
deemed  material  are  recited  in  the  opinion  of  the  Court  Excep- 
tions to  the  decisions  of  the  referee  were  duly  filed.  The  case 
was  submitted,  bj  the  counsel  of  the  parties,  upon  printed  points, 
and  the  points  relied  on  are  sufSciently  stated  in  tiie  opinion  of 
the  Court, 

J,  WJkr^  for  the  defendants,  appellants. 

3!  JZ  Bodman^  £>r  the  plaintLB^  respondent, 

HomcAK,  Jusooe: — ^L  The  first  question  is  upon  the  evi* 
deoce.  Is  it  sufficient  to  sustain  the  finding  that  the  defendants 
were  owners  of  the  stock  when  the  debt  was  contracted? 

Upon  tiie  review  of  the  evidence  the  Judge  held  that  the 
lefeiee  was  warranted  by  this  evidence  to  find  as  he  did.  The 
Judge  proceeded — 

Bat  it  is  insisted  that  certain  evidence^  tending  to  this  pointy 
was  improperly  admitted.  Albert  0.:  Bamsey  was  the  Vice- 
President  of  the  Company,  and  ten  certificates  of  stock  were 
cnciginallyisBued  to  him  on  account  of  the  defendants.  They  were 
iasaed  on  account  of  advances  of  fimd^^Banldn  signed  all  the 
certificates.  He  says,  "  the  876  shares  in  question  was  a  part  of 
the  stock  belonging  to  the  ten  of  the  original  parties  who  ad- 
vanced the  funds  to  procure  the  grants.  CoL  Bamsey  asked  me 
fi>r  a  certificate  for  Coleman  and  Stetson's  shares,  and  directed  it 
to  be  made  out  in  the  name  of  Albert  C.  Bamsey  &  Co.,  together 
with  other  certificates  for  876  shares  each,  to  the  other  original 
parties:  he  gives  evidence  tending  to  show  that  it  was^  in  fic^ 

18 
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issued  for  a  specific  purpose,  other  than  to  or  for  subscribers^ 
who  had  paid  cash  for  stock  for  which  they  had  subscribed. 

Although,  of  itself  it  may  not  be  evidence  that  the  defendants 
were  at  the  tune  the  equitable  owners  of  it,  yet  it  was  competent 
to  prove  that  it  was  issued  for  them,  as  a  compensation  for  ad- 
vances they  had  made,  and  that  they  had  accepted  it  accordingly. 
The  fiirther  expression,  "  he  directed  me  to  send  them  to  Mr. 
Draper,  who,"  he  said,  "  acted  as  the  representative,  or  agent,  of 
the  original  parties,"  is  proper  so  fax  as  it  shows  a  direction  to 
send  them  to  Mr.  Draper  for  their  benefit. 

It  being  otherwise  proved  that  Mr.  Draper,  in  fisu^t,  acted  as 
their  agent  in  that  re^)ect,  it'  would  be  unjust  to  an  intelligent 
referee  to  conclude,  that  he  might  have  been  influenced  in  finding 
the  &ct  of  such  agency,  by  this  statement. 

I  think  we  are  therefore  justified  in  saying,  that  this  testimony 
oould  not  have  influenced  the  referee  to  iiie  prejudice  of  the 
defendants. 

The  objection  of  defendants'  counsel  to  all  the  testimony  in 
relation  to  the  confirmation,  by  Coleman  and  Stetson,  of  the  acta 
of  Mr.  Draper  on  their  behalf  ''  was  too  broad,"  and  the  objection 
was  properly  overruled.  If  the  answer  of  the  witness,  which 
immediately  preceded  the  objection,  and  only  that  had  been  ob- 
jected to,  for  aught  we  can  see,  the  objection  would  have  been 
sustained. 

The  &ct  that  Draper,  in  the  accounts  which  he  rendered  to 
the  Company  for  advances  made,  included  those  made  by  the 
defendants,  and  that  when  the  witness  spoke  to  Mr.  Coleman 
about  his  interest,  the  latter  referred  him  to  Draper,  had  been 
proved  without  objection.  It  had  also  been  proved  that  the 
certificate  for  this  stock,  had  been  previously  sent  to  Mr.  Draper, 
and  that  the  defendants  had  procured  a  transfer  of  it  to  them- 
selves, saying  it  was  for  iheir  original  interest. 

An  objection  to  such  a  confirmation,  by  Coleman  and  Stetson, 
of  the  acts  of  Draper,  in  relation  to  and  as  representing  their 
original  interest,  as  was  evidenced  by  an  actual  transfer  to  them- 
selves of  the  legal  titie  to  stock,  originally  issued  for  them,  and 
on  account  of  their  advances,  would  not  be  well  takeiL 

We  hold  in  this  case,  that  the  matters  of  evidence  which 
were  admitted  against  the. objection  of  the  defendants,  could  not 
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have  prejudiced  iheir  case  with  the  referee,  and  that  if  it  had 
not  been  leoeiyed,  his  conclusions  must  necessarily  have  been 
the  same. 

IL  Another  point,  on  behalf  of  the  defendants,  is,  that  the 
plaintiff  was  bonnd  affirmativelj  to  prove  that  the  drafls  were 
made  and  accepted  for  the  nse  of  the  Company,  and  that  the 
purposes  for  which  they  were  drawn  were  within  the  lawful 
powers  of  the  Company;  that  the  Company  was  indebted,  and 
legaQy  indebted 

The  referee  has  found,  that  the  bills  were  drawn  by  Bamsey, 
(and  that  he  was  the  Yice-President,)  on  Rankin,  and  that  he  was 
the  President^  '^  and  were  accepted  in  writing  by  said  Company 
on  the  19th  of  December,  1858." 

We  are  of  opinion,  Ihat  this  raises  a  presumpticm  that  the 
acceptance  was  made,  not  only  for  a  sufficient  consideration,  but 
ibr  Intimate  purposes,  within  the  objects  and  powers  conferred 
by  the  charter. 

The  case  oilSiQAtUymey-Oeneral  y.  Theldfeani  Fire  Inswromoe 
Company  (9  Paige,  470)  is  ample  authority  for  this  proposition. 
That  late  excellent  lawyer,  Mr.  Gteorge  W.  Strong,  was  one  of 
the  referees  in  the  case,  and  held,  upon  a  preliminary  objection 
in  the  nature  of  a  demurrer  to  a  claim  upon  an  instrument  of  the 
Company,  in  the  form  of  a  post  note,  that  as  the  Company  could 
isBoe  soc^  obligations,  for  some  lawful  purposes,  Ihey  were  primd 
Jme  binding.  Testimony  was  then  given,  which  showed  satis- 
&ctorily,  that  those  produced  could  not  have  been  issued  for  any 
soch  purpose.  This  reversed  the  duty,  and  the  holders  were 
then  to  prove  the  origin  and  consideration  to  have  been  legal,  in 
which  they  fidled. 

The  Chancellor  confirmed  this  decision. 

In  Safford  v.  Wyckoffi^  Hill,  442)  this  decision  is  cited,  and 
its  principle  acted  upon. 

McOuIbugh  V.  Moss  (6  Denio^  607)  has  been  cited,  as  contain- 
ing a  contrary  doctrine,  and  the  head  note  seems  to  &vor  the 
counsel's  view.  But  a  very  careful  examination  satisfies  me 
that  there  is  nothing,  even  of  language,  in  the  opinions,  to  war- 
lant  this  proposition*  On  the  contrary.  Senator  Scott,  who 
delivered  the  leading  opinion,  says : 

*'The  right  of  a  corporation  to  maike  a  promissory  note  for  a 
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debt  inctured  m  the  couise  of  its  legitimate  bnsiiiess,  although  it 
is  not  expresslj  authorized"  to  contract  in  that  form,  appears  to 
be  conceded  in  our  Courts— citing  the  case  of  the  Life  and  Fire 
Oompwiy. 

"  But  it  is  unnecessaiy  to  ezamine  whether  the  Bossie  Lead 
Company  had  that  power.  I  am  satisfied  that  the  note  in 
question  was  given  for  purposes  and  object^  unauthorized 
by  its  charter,  and,  therefore,  not  obligatory."  The  learned 
Senator  proceeds  to  examine  the  testimony  which  proved,  ibia 
position^ 

Li  the  present  instance,  the  defendants  have  been  so  &r  from 
succeeding  in  showing,  that  the  purpose  for  which  the  acceptanoe 
was  given,  was  illegal,  that  the  evidence  rather  tends  to  the  con- 
clusion that  it  waS)  in  fact,  made  for  rolling  stock,  purchased  for 
the  route. 

The  caseof  ifiwa  v.  LivmgsUm  (4  Comstock,  208)  is  distinguish* 
able,  as  the  draft  was  not  drawn  upon  nor  accepted  by  the  cor- 
poration. 

See  further.  The  Ryyal  BrUiisk  BaifikY.  F(j&rqumd(^%  En.  L.  and 
Eq.  Bep.  142). 

IIL  The  next  question  is,  what  is  the  effect  of  the  judgment 
obtained  against  the  Company  ? 

The  complaint  alleges,  that  on  the  8th  day  of  June,  1854^  a 
judgment  was  recovered  in  this  Court  against  the  said  corpora- 
tion on  the  said  drafts,  for  the  sum  of  $8,889  55,  being  the 
amount  due  thereon,  wi^  interest  and  costs.  That  an  execution 
was  in  due  form  issued,  and  returned  unsatisfied. 

The  answer  states  the  want  of  information  or  knowledge  as  to 
these  &cts. 

The  plaintiff  read  in  evidence  the  judgment  roll,  the  executioni 
and  sheriff's  return,  stated  in  the  complaint 

The  referee  finds  the  judgment  to  have  been  recovered,  azxd 
Ihe  execution  to  have  been  issued,  as  stated  in  the  complaint, 

We  are  warranted  in  concluding  this  to  have  been  an  adverse 
judgment 

What  is  the  relation  which  stockholders  bear  to  a  CompaAy 
organi2sed  like  the  present? 

The  provision  which  creates  their  liability  is  the  6th  section 
of  the  Act  of  1862.    '' The  stockholders  shall  be  severally  indivi-r 
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dnallj  liable  to  the  cieditera  of  such  oarpozalioii,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  TespeotLvelyt  finr  all 
debts  and  contracts  made  by  such  corpoiatum,  until  the  ^™ft»"t 
of  the  capital  stock  is  paid  in,  and  a  certificate  iheieof  shall  haTe 
been  made  and  recorded  as  prescribed  in  the  following  section." 

The  referee  has  found  that  the  -capital  Btx>ck  had  not  been 
paid,  and  the  ceitificate  had  not  been  made  and  recorded  as  jo^ 
scribed. 

Bjthe  8ih  section,  no  stockholder  shall  be  personally  liable  for 
any  debt  <^  the  corporation,  unless  a  suit  shall' have  been  brought 
against  the  corporation  within  mx.  years  after  the  debt  became 
due;  nor  shall  such  a  suit  be  brought  unless  an  execution  has 
been  iasaed,  and  returned  unsatisfied,  in  whole  or  in  part  (Seas. 
Laws,  1852,  ch.  288). 

This  personal  liability  clause  was  first  inserted  in  any  public 
act  of  our  state,  in  the  statute  relative  to  inoorporatio&s  fhr 
manu&ctuiing  purposes,  passed  April  8th,  1811  (1 JL  S.  1818, 247). 
By  tlie  7th  section  of  that  act^  for  all  debts  which  shall  be  due 
and  owing  by  the  Oompany,  at  the  time  of  the  diaaolittion,  the 
persons  then  composing  sudi  Company  shall  be  individually 
responsible,  to  the  extent  of  their  respective  shares  cf  stodhc 
There  was  no  clause  in  the  act  requiring  a  preliminary  aolion 
against  the  corporation  to  recover  the  demand. 

I  have  long  considered  that  She  v.  Bloom  (14  John  Bep.  466, 
20  ibid.  669),  had  settled  the  law  to  be,  that  a  judgment  against 
fte  Oompany,  as'well  as  an  account  stated  between  the  creditor 
and  its  officers,  was  evidence  of  the  debt,  and  w^  only  to  be  invali- 
dated upon  a  case  properly  made,  by  the  pleading  of  a  party 
questioning  it,  and  that  pleading  sustained  by  proo£  The  Oom- 
pany had  liquidated  ^ee's  account,  and  given  a  bond  and 
warrant,  on  which  judgment  was  con&SBed  and  perfected*  Among 
the  points  taken  by  the  present  Ohief  Justice  Oakley,  fbr  the 
stockholders  sued  individually,  was  one,  that  they  ought  not  to 
be  concluded  by  the  settlement  made  by  the  trustees  with  the 
appellant,  or  by  tiie  judgment;  and  more  especially  as  itwasgrossly 
erroneous,  &c.  (19  Johnson,  472.)  Ohancellor  Kmt,  it  will  be 
rem^nbered,  had  dismissed  the  bill  on  the  ground  that  the  Oom- 
pany had  not  been  legally  dissolved. 

The  decree  of  the  Oourt  of  'Erfcsm  reversed  that  of  the  Ohan- 
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oeillor,  and  declared,  that  the  ieq)ondentBdiotQ^ 

towaids  the  diaoharge  of  his  debt  against  the  Company,  the 

amoont  of  their  shares  of  stock  of  $100  on  each  share,  or  so  much 

thereof  as  might  be  neoessaiy  to  pay  the  appellant's  debt  when 

asoertabed. 

The  cause  was  remitted  to  the  Court  of  Chancery  to  cany  out 
this  decree.  An  order  of  reference  was  made,  and  I  acted  as 
Master  under  it  A  separate  report  was  made,  in  which  the 
judgment  was  stated  and  the  preyions  liquidation  of  the  account 
of  Slee;  that  the  decree  had  left  the  question  open,  how  £Gur  the 
liquidation  and  judgment  operated  upon  the  case;  that  yarioiis 
allegations  of  error  and  firaud  had  been  made  as  to  the  amomit 
"And  that  the  defendants  were  entitled,  on  the  reference,  to  falsify 
and  sorchaige  the  account  at  large;  specifying  and  going  into 
proof  of  any  error  of  such  a  nature  and  description  as,  upon  abUl 
filed  to  open  the  account^  if  properly  charged  and  duly  proyen, 
would  be  declared  a  sufficient  error  by  the  CoiM,  to  be  amended 
under  its  direction." 

On  exceptions,  Chancellor  Kait  held,  that  the  judgment, 
though  binding  on  the  Company  in  its  corporate  character,  was 
not  so  upon  the  defendants,  when  charged  in  their  indiyidual 
capacity.  The  acts  of  agents  or  trustees  of  the  company  were 
not  Ihe  acts  of  agents  or  trustees  of  the  indiyidual  stockholder& 

In  the  Court  of  Errors,  the  decision  of  the  Chancellor  upon  the 
exceptions  was  reyersed. 

The  principle  was  declared,  that  the  trusteeswere  the  agents 
to  contract  the  debt.  That  the  respondents  could  not  impeach 
the  consideration  of  the  debt  in  any  other  manner^  nor  on  any 
other  ground,  than  any  principal  can  be  allowed  to  do  so.  The 
decree  was,  that  the  condition  of  the  bond,  on  which  the  judg- 
ment was  founded,  be  deemed  condusiye  eyidence  of  the  amount 
due  fiom  the  Dutchess  Cotton  Factory. 

In  the  case  ofFredomd  y.  LefferiSj  March  7th,  1842,  before  me 
as  Assistant  Yice  Chancellor,  the  point  was  taken;  andlheldthat 
a  judgment  against  the  Bossie  Galena  Company  was  primd 
foeie  eyidence  of  the  debt,  in  an  action  against  a  stockholder. 
The  yiews  expressed  were  as  follows: 

''The  bill  is  filed  by  a  creditor  of  the  Boasie  Galena  Company, 
after  judgment  recoyered  against  the  Company,  and  execution 
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letarned  to  oompel  the  tJuee  defencUmts  to  p&j  the  debt^  as 
stockholdeis  of  the  Company." 

The  first  question  is,  a»to  theeffeot  of  the  judgment  leoovered 
bj  the  complainants  agaitist  the  Company. 

The  case  of  Slee  y.  Ehcm  (20  Johnson  Bep.  669)  must  control 
tiiia  question.  The  fiacts  and  decision  in  that  case  are  fimnilifty 
to  me,  haying,  as  Master,  made  the  report  upon  which  the  ques- 
tions arose.  Chancellor  Kent  held  that  the  judgment  was  of  no 
force  at  all,  the  corporation  not  representing  the  members  in  their 
indiyidual  liability.  Chief  Justice  Spencer  held,  that  the  judg- 
ment was  evidence,  but  did  not,  in  itself  exclude  the  parties 
from  showing  firaud  or  illegality  in  obtaining  it.  I  may  be  per. 
mitted  to  obeerye  that  this  was,  in  principle,  in  accordance  witli 
the  Master's  yiews  in  the  case;  but  the  Chief  Justice  also  held 
that^  upon  the  pleadings  as  lliey  stood,  and  the  proofi  made^ 
^  there  was  no  foundation  laid  for  impeaching  the  account^  which 
had  not  been  fuUy  and  satas&ctorily  met  and  repelled." 

The  impeachment  of  the  debt  was  made  in  the  pleadings^ 
entered  upon  in  proo^  and  there  was  no  reason  or  practiee,  justi- 
fymga  fiirther  inquiry  to  the  same  matters,  in  the  Master's  office. 
.  It  is  difficult  to  use  language  n^ore  precise  or  more  applicable 
to  the  present  case  than  that  of  the  Chief  Justice.  He  says,  (p« 
685)  "  We  must  regard  the  judgment  as  a  solemn  admission 
merely,  on  the  part  of  the  Company,  of  indebtedness;  but  it  is 
not,  of  itself  binding  on  the  stockholdeiB,  if  it  was  obtained  by 
fiaud,  or  foxmded  on  error.  The  appellant  has  stated,  in  his  bill, 
the  origin  and  consideration  of  his  debt,  and  the  manner  of  its 
hquidation,  and  it  was  competent  for  the  respondents,  in  their 
answers,  to  haye  impeached  it  Buttheywereboundtohayesped* 
fied,  in  their  answers,  the  particular  &cts  on  which  they  relied." 

But,  it  has  been  urged,  that  the  decision  in  Ske  y.  Bloom^  is 
not  binding  in  this  case,  because  the  stockholders  under  tiiis 
statute,  are  bound  for  the  whole  debt;  but,  under  the  general 
Manu&cturing  Act,  only  to  the  amount  of  their  stock.  This  is 
only  an  extension  of  liability.  I  cannot  see  how  it  changes  the 
fofTce  of  the  representatiye  character.  The  present  statute  does 
not,  in  t^ms,  make  the  judgment  eyen  primd  fade  eyidence, 
although  it  requires  a  judgment  first  to  be  obtained  against  the 
C(mipany.    The  Manufacturing  Act  was  in  no  wise  stronger. 
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bomg  meielj,  *'ihat  far  debts  which  shall  be  due  and  oinxig  bjr 
the  Company  at  its  dissolution,  the  membeis  shall  be  indiyidu- 
allj  responsible,  to  the  extent  of  theiriippectiye  shares  of  stodc" 
'  Thxus,  then,  the  kw  seems  to  be,  that  a  judgment  against  a  com- 
pany is  piimarilj  binding  upon  the  members.  But  thej  may 
question  it  in  any  way,  and  upon  eyery  ground,  showing  illegality 
or  error,  whea  Boed  individ^aUy. 

This  priyil^  is  sufficient  to  ensure  justice  to  the  stoddioldeis- 
In  the  present  case,  neither  of  Ihe  defendants  has  stated,  in  his  an- 
swer, any  ground  for  impeaching  the  judgment  or  its  conaideiration. 

In  Bomafft  y.  Fcwler  (7  Paige  676X  the  judgment  had  beea 
xecpyered  two  months  after  the  time  when  the  corporation  was 
disBolyed,  as  alleged  in  the  bill,  and  was  held  not  to  be  eyidenoe 
(tfadebt 

In  i£o88Y^  Oakley^  2  Hill,  266,  the  Court  held,  that  a  judgment^ 
under  a  statute  similar  in  aU  reepect8>  was  eondusiye  as  against 
the  company,  but  only  primd  Jbu^  eyidenoe  of  indebfeednesa 
against  a  stockholder.,  He  was  not  a  stranger  to  it  altogether. 
Whether,  he  was  at  liberty  to  impeach  it  on  any  other  ground 
than  that  of  &aud,  it  was  not  necessary  to  decide.  Tins  was 
under  the  act  conoenung  the  Bossie  Lead  Mining  Company. 
(Laws,  18S7,  p.  411,  ck  896.) 

In  Bailey  Y.  Baanckery  S  Hill,  188,  the  Supreme  Court  treated 
stockholders  under  such  statutes,  as  standing  in  the  character  of 
partners  as  between  themsdyes. '  But  mHargerY.JfcCkiBotighj  {2 
Denio,  119),  the  Court  say,  they  haye  been  spoken  of  (as  inMaas 
Y*,  JfcOulhughj  5  Hill  181),  as  guarantees  or  sureties.  The  Court 
Ihen  proceed  to  define  their  character  to  be,  as  to  creditors,  that 
of  principal  debtors.  The  indiyiduals  were  to  be  liable  in  the 
same.manner  as  if  they  had  not  been  incorporated,  and  this  ia 
the  doctrine  of  Coming  y.  McOuBaughy  1  Comstock,  47. 

The  case  oiMosa  y.  McOuMovghy  (6  Hill,  181,)  decided  this  only, 
that  when  a  note  had  been  proyen,  giyen  by  the  Company,  and 
a  judgment  recoyered  upon  it^  eyidence  was  admissible  to  prove 
anything  which  would  impeach  the  note  as  wholly  or  partially 
invalid.  The  Judge,  at  the  Circuity  had  rejected  such  eyidenoe 
because  the  judgment  was  condufflye. 

It  is  of  importance  to  understand,  that  this  was  decided,  and 
nothing  more.    The  reasoning  of  the  learned  Judges,  and  some 
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expressions  do  not  seem  to  me  reconcilable  inth  prcYiotis  cases; 
eloolj  they  were  not  necessary  for  the  decision. 

A  new  trial  in  that  case  was  ordered. 

Upon  that  new  trial  the  plaintiff  proved  the  note,  and  the 
general  agency  of  the  president,  and  also  the  judgment  Nnme- 
rous  questions  arose,  and  were  decided 

Upon  a  bill  of  exceptions,  the  Supreme  Ooort  refused  a  new 
triaL  The  case  went  to  the  Court  of  Errors,  whidh  reversed  the 
decision,  and  awarded  a  venire  de  novo,  (5  Denio  667).  Senator 
Lett  states,  that  he  was  satisfied  that  the  note  in  question  was 
given  for  purposes  unauthorizsed  by  the  charter,  and  therefore 
not  obligatory. 

The  passage  in  his  opinion,  the  only  passage  which  bears  upon 
this  question,  is  the  following.  "A  judgment  by  de&ult  in  a  suit 
which  must  have  been  commenced  by  service  of  process  on  the 
presiding  officer,  cashier,  &c.  cannot,  without  it  is  shown  to  have 
come"  to  the  ^owledge  of  the  Board  of  Directors,  have  that 
eflfect^  (the  effect  of  charging  the  stockholder,)  "  especially  as 
against  a  defendant  who  was  not  a  stockhold^,  when  it  was 
obtained." 

Senator  Potnam's  opinion  does  not  touch  this  question.  Sena> 
tor  Van  Schoonhoven  concurred  in  the  views  of  Senator  Lett 

Barlow  &  Talcott  were  for  the  affirmance  of  the  judgment, 
which  was  for  the  plaintiffi  It  was  reversed  and  a  new  trial 
ordered. 

If  Senator  Lott's  opiiiion  is  taken  as  the  judgment  of  the 
Court,  it  amonnts  to  diis,  and  this  only.  The  consideration  of 
the  debt  on  which  a  judgment  against  the  Company  was  had, 
may  be  inquired  into  in  an  action  against  the  stockholder.  K 
it  is  by  de&ult,  it  amounts  to  nothing.  The  consideration  being 
inqnired  into,  it  was  iUegal.  Therefore  the  judgment  for  the 
pladntiff  could  not  be  sustained. 

The  case  was  again  tried,  and  is  reported  upon  a  bill  of  Ex- 
ceptions in  7th  Barbour's  Beports,  279.  Justice  Willard  examines 
an  the  opinions  in  the  Coiurt  of  Errors.  The  Court  appears  to 
have  had  several  opinions  which  are  not  given  in  Denio's  Be- 
ports. The  result  was,  that  the  judgment  against  the  Company 
was  held  to  he  primd  facie  evidence  of  a  debt  against  the  dd^end- 
ant,  open  to  be  impeached  for  collusion  or  mistake. 
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I  have  been  &yoied  with  a  communication  £rom  Mi.  Justice 
Willard,  in  which  he  states^  that  this  last  decision  did  not  go  to 
the  Court  of  Appeals,  in  consequence,  as  it  was  understood,  of 
the  defendant's  £sullure.  But  another  suit  was  brought  against 
Auiill,  by  Moss,  for  the  same  debt;  and  the  evidence  taken  was 
substantially  the  same.  The  same  point  as  to  the  judgment,  was 
ruled  below,  and  ajpproved  by  the  General  Term  in  April,  1849. 
This  was  carried  to  the  Court  of  Appeals,  and  the  opinion  in  7 
Barbour,  was  printed  as  the  opinion  of  the  General  Term.  It 
was  twice  argued,  and  in  June,  1858,  the  judgment  was  affirmed 
upon  an  equal  division  of  the  Court.  Upon  the  previous  argu- 
ment in  1862,  there  had  also  been  an  equal  division. 

In  this  state  of  the  question,  in  the  highest  tribunal,  and  with 
m J  own  conviction  that  the  doctrine  of  Slee  v.  Bloom,  remains 
to  this  day  imshaken,  I  am  prepared  to  hold,  that  an  adverse 
judgment  against  a  company  is  presumptive  evidence  of  the 
debt,  in  an  action  against  a  stockholder  after  execution  returoed. 
But  we  entirely  concur,  that  when  an  acceptance  by  the  Com- 
pany of  a  draft  is  made  out,  and  a  judgment  is  had  upon  such 
acceptance,  and  no  testimony  is  given  to  show  illegality  in  the 
object,  there  is  enough  to  charge  the  individual  stockholder- 
being  a  stockholder  at  the  date  of  the  contract,  and  at  the  date 
of  the  judgment 

The  judgment  should  be  affirmed  with  costs. 

BoswOBTH,  J.,  concurred,  in  holding  that  the  judgment 
should  be  affirmed.     Affirmed  accordingly. 


The  Central  Bakk  of  Brooklyn  v.  William  Bailey  Lak^i 
GsoBaE  M.  Wheeler  and  Daioel  B.  Safford. 

A  promiflsorf  note  was  by  its  terms  made  payable  to  the  makeTs'  own  order,  bat  theif 
omitted  to  endoise  it  It  was  deUvered  by  the  makera,  as  a  preminm  note  apon 
an  open  policy,  to  a  ICaiine  Insoranoe  Company.  That  Company  was  aatiiorized 
"to  negotiate  premimn  notes  for  the  purpose  of  paying  claims  or  otherwise,  in  the 
regular  transaction  of  its  busineoB.'*  They  delivered  the  note  in  suit,  with  otbei^ 
to  the  plaintifib^  and  had  them  disoounted|  and  reoeived  the  proceods.    A  smil 
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amount  of  liakB  oomparad  with  the  amoant  of  the  note  had  been  taken  and  pie- 

mfamiB  eamed.    The  note  waa  to  ooyer  premiuma  to  be  earned.    There  waa  no 

evidence  aa  to  the  application  of  the  prooeeds  of  the  note^  by  the  Insuranoe 

Company. 
3H  Hiat  Hie  note  waa  80  negotiated  by  the  makersi  by  ita  deliTeiy  to  the  Company, 

aato  make  it  the  aame  in  legal  effect  aa  if  payable  to  bearer,  within  the  atatnte 

(1  B.  &  768,  §  &) 
B^  that  the  plaintiffii  were  bond  fidt  holders  of  the  note^  getting  it  from  a  Com. 

pany  authorized  in  certain  caaee  to  negotiate  it^  and  had  a  rig^t  to  the  preaomp. 

tion  Hiat  it  waa  diaoovmted  lor  an  anthoriaed  porpoae. 
BH,  that  the  plaintifb  were  entitled  to  reooyer  the  whole  amoant^  whatever  ni]g;ht 

be  the  eqaitiea  or  rights  between  the  makers  and  the  Inaoranoe  Company. 
(Befiyre  Dueb  and  Hoffmak,  JJ".) 
Heard,  Kay  6;  decided,  Ifiay  9, 185*7. 

TmB  action  comes  before  the  Courts  at  G^eral  Term,  upon  an 
appeal,  by  the  defendants,  from  a  judgment  entered  upon  a  Ter- 
cet in  fiiYor  of  the  plaintifiBa.* 

The  action  is  brought  upon  a  promissory  note  made  by  the 
defendants,  payable  to  their  own  order,  dated  the  26th  of  August, 
1854^  at  six  months,  and  held  by  the  plaintiffi.  It  was  not 
endorsed  by  the  makers. 

The  Belianoe  Mutual  Insiirance  Company  was  a  Corporation 
organized  on  the  20th  of  August,  1868,  and  was  empowered  to 
make  Marine  Insurances.  The  statutes  then  in  force,  bearing 
upon  its  powers,  were  those  passed  on  the  10th  of  April,  1849, 
Ihe  26th  of  June,  1868,  and  the  18th  of  July,  1868.  The  period 
of  the  organization  is  admitted  by  counsel  to  be  that  stated. 

The  complaint  sets  forth,  that  the  Beliance  Mutual  Insurance 
Company  was  a  Corporation  created  pursuant  to  the  laws  of  the 
state,  for  the  purpose  of  making  insurance,  "  and  was  authorized 
to  receire  premium  notes,  and  to  n^otiate  such  notes  for  the 
purpose  of  paying  claims,  or  otherwise,  in  the  regular  transac- 
tion of  its  buidness."  That  the  note  in  question  was  a  premium 
note  giyen  to  such  Company,  and  was  delivered  to  them ;  that 
such  Company,  in  the  regolar  transaction  of  its  business,  without 
observing  that  it  was  not  endorsed  by  the  makers,  did  endorse 
the  same,  and  offered  it  for  discount,  with  other  negotiable  paper, 


^Theaetkmwas  tried  in  Norember,  1866;  befixre  Mr.  Jusnoi  Boswobte,  anda 
Jmy. 
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to  the  plaintifft,  who  negotiated  the  same  in  the  legalar  couzBe 
of  business. 

The  plaintiffi  took  and  discounted  the  note  and  paid  the  monej 
ingood&itL 

The  answer  admits,  that  the  note  was  deliyered  to  the  Com- 
pany on  the  26th  of  August,  1854,  as  a  premium  note  upon  an 
open  policy  of  insurance,  that  day  issued  by  the  Company  to  the 
defendants,  and  proceeds  to  set  forth  the  grounds  of  defence 
embraced  within  their  offer  to  produce  testimony  hereafter 
noticed. 

The  answer,  by  not  denying,  also  admits  the  allegations  as  to 
the  authority  of  the  Company  to  receive  premium  notes,  and  to 
negotiate  them,  as  stated  in  the  complaint. 

The  note,  being  admitted  by  the  pleadings,  and  produced  at 
the  trial,  it  was  proven  that  it  was  delivered  to  the  present 
plaiBtife  wi&  fleveral  other  notcB,  and  discounted  by  them,  md 
the  proceeds  pai^  to  such  Insuranoe  Company.  The  note  was 
endorsed  by  its  Vice-President  The  discount  took  place  on  the 
1st  of  Decmber,  1854. 

It  was  also  shown  that  a  Beceiver  of  the  Company  had  been 
appointed. 

The  defendants  produced  a  book  of  risks,  and  proved  that 
there  were  none  otiier  assumed  by  the  Company  on  this  poliqr, 
than  those  contained  in  such  book.  They  then  offered  to  prove 
that  the  premiums  earned  on  the  policy  amounted  to  $300  only ; 
that  the  note  was  for  premiums  to  be  earned,  and  had  no  other 
consideration ;  and  that  as  to  the  $800,  the  defendants  had  coun« 
ter  claims. 

The  Judge  decided  that  such  evidence  would  not  alone  con* 
stitute  a  defence,  and  was  inadmissible,  unless  the  defendants 
proposed  to  assail  the  position,  that  the  plamtiff  took  the  note 
before  maturity,  in  good  £dth,  and  for  full  value;  that  the  note, 
under  the  statute,  had  the  same  validity  and  effect  against  the 
makers  as  if  it  had  been  payable  to  bearer,  it  having  been  nego- 
tiated by  the  makers;  and  that  the  plaintiJBb,  having  taken  it 
before  maturity,  for  value,  must  recover. 

To  this  ruling  an  exception  was  taken. 

The  jury  rendered  a  verdict  for  the  plaintiJSs  for  $2,246. 
Judgment  was  entered  thereupon,  ftom  which  this  appeal  is  taken< 
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Jiikgi  &  Jennessj  for  appeUant 
R  C.  Benedictj  for  respondent. 

By  the  Coubt.  RoffmaNj  J. — ^The  statute  applicable  to 
this  case  piovideB,  that  notes  made  payable  to  the  oider  of  the 
maker  thereof  or  of  a  fictitious  person,  shall,  if  n^otiated  bj 
the  maker,  have  the  same  effect,  and  be  of  the  same  validity,  as 
against  the  maker,  and  all  persons  haying  knowledge  of  the 
ftots,  as  if  payable  to  bearer.    (1 1^  S.  766,  §  6.) 

This  act  was  intended  effectually  to  remove  the  di£S.calty  in 
making  title  when  a  note  was  drawn  in  favor  of  a  fictitious 
peraon,  and  to  treat  a  note  in  fiivor  of  the  maker,  unendorsed, 
as  equivalent  to  one  to  a  fictitious  payee.  {Pkta  v.  Johnaoriy 
8  Hill,  112.) 

In  SnUih  v.  Ludter  (6  Cowen,  711),  Golden,  Senator,  observed : 
"Often  bills  are  made  payable  to  and  drawn  upon  the  makers 
themselves ;  and  very  oftm  bills  are  made  payable  to  fictitious 
payees.  These  bills  may  be  mere  waste  paper  until  ihey  are 
negotiated;  but  the  moment  they  are  endorsed,  they  become 
efficient  securities  in  the  hands  of  the  endorsees." 

And  in  the  course  of  the  argument,  the  same  Senator  put  the 
qoestion  to  counsel — ''What  would  you  do  with  a  note  drawn 
by  yourself  and  payable  to  yourself  7"  The  answer  was — "  It 
would  be  waste  paper."  ''  But^"  replied  the  Senator,  "  you  pass 
it  away."    The  law  of  the  statute  is  eomixrised  in  these  brief 


The  Bevisers  observe,  that  the  provision  in  question  is  in 
eQnfi>miity  with  the  existing  law. 

A  long  series  of  cases,  commencing  with  TaOock  v.  Harria  (2 
T.  B.  174),  setded,  that  a  Jx/nd  fide  holder  of  a  bill,  drawn  in 
&vor  of  a  fictitious  person,  and  endorsed  in  that  name  by  the 
drawer,  might  recover  it  against  the  acceptor.  Wbere  the  ac* 
ceptor  knows  the  fiicts,  the  bill  is,  in  truth,  payable  to  bearer. 
(Ohitty  on  Bills,  168,  and  note.) 

A  note  drawn  in  &vor  of  the  maker  is,  in  &ct,  drawn  in  favor 
of  a  fictitious  payee,  as  &r  as  any  additional  security  is  oon- 
oemed.    It  should  be  equally  treated  as  payable  to  bearer. 

The  x)ote  ii^  spit|  in  the  hs^nils  of  a  Iwnd  fide  holder,  is  to  be 
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regarded  precisely  as  if  the  maikers  had  endorsed  it,  provided 
they  negotiated  it  And  we  consider  that  a  note  is  negotiated 
within  the  statute,  when  it  is  delivered  out  by  the  maker  for  a 
consideration  received,  or  agreed  to  be  received,  or  delivered  for 
circulation;  and  when,  had  it  been  actually  endorsed,  it  would 
have  possessed  the  character  of  negotiability.  The  note  in  ques- 
tion was  certainly  negotiated  in  this  sense. 

In  Stevens  v.  Strang  (2  Sand£  S.  C.  B.  188),  a  note  was  given 
by  Benjamin  EL  Strong  &  Co.  to  the  order  of  Ebenesser  Stevens 
&  Sons.  There  was  no  such  firm  in  existence.  It  had  ceased 
twelve  years  before,  by  the  death  of  the  &ther,  Ebenezer.  But 
there  was  a  firm  of  Ebenezer  Stevens'  Sons.  Proof  was  allowed 
of  the  consideration  of  the  note  being  a  sale  of  brandy  to  the 
makers  by  the  plaintiffi.  It  was  held  to  be  a  negotiation  within 
the  statute. 

In  thecaseof  J9rout<«r  v.  £iS(l  Sand£  S.  C.  R648),  the  Court 
noticed  an  objection,  that  the  legal  title  was  not  in  the  company, 
the  note  being  payable  to  the  maker's  order,  and  not  being 
endorsed,  and  say:  "K  it  were  delivered  to  the  Company  as  an 
operative  and  valid  security,  the  title  and  the  properly  in  it 
became  vested  in  the  company."  The  receiver  was  held  entitled 
to  recover. 

And  upon  the  point  of  consideration,  the  case  of  Dercdsmee  v. 
The  Merohunttf  Mu,  Ins.  Co,  (1  Comstock,  871),  is  decisive.  A  note 
like  the  present  is  a  statutoiy  security,  independent  of  consider- 
ation ;  and  if  that  was  necessary,  the  obligation  upon  the  company, 
and  other  circumstances,  afforded  ampleconsideration  to  support  it^ 

Without  entering  upon  the  question  not  arising  in  llie  case, 
how  £Btr  the  contract  would  have  been  available,  had  the  note  re- 
mained in  the  Company's  hands^  and  whether  it  was  not  capable 
of  being  rescinded  at  any  time,  except  for  premiums  earned,  we 
are  satisfied  that  it  was  negotiated  within  the  statute.  And  we 
are  also  satisfied  that  the  plaintiffs,  as  bond  fide  holders,  are 
entitled  to  recover  the  whole  amount,  however  small  may  have 
been  the  amount  of  risks  undertaken  for  the  makers.  There  is 
no  evidence  that  the  notes  were  discounted  fi>r  imwarranted  pur- 
poses. There  is  nothing  to  charge  the  plaintiflh  with  any  knowledge 
of  a  misapplication,  even  if  such  misapplication  in  fact 

The  judgment  must  be  afBimed,  with  costs. 
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OeOBGB  CaSSAKD  V.  ELTffffA  HlNlCAN. 

A  contract  of  sale  for  the  delivery  of  goods  on  a  f\itcire  day  is  valid  in  law,  although 
the  goods  at  tiie  date  of  the  contract  are  not  in  the  poflseflsion,  nor  within  the  con- 
tnd  of  Reseller. 

Although  siidi  aoofntrect  may  be  valid  on  its  face,  yet,  if  it  was  the  intention  and 
nnderBtanding  of  tbe  parties  when  it  was  made,  that  the  goods  should  not  be 
delivered,  but  that  the  dlfferenoe  between  the  market  price  on  the  day  of  delivery 
and  that  stipulated  in  the  contract,  should  be  paid  by  one  of  the  parties  to  the 
other,  according  as  such  market  price  might  exceed  or  fall  sh^ rt  of  that  stipu- 
htod,  ihe  contract  is  not  a  legitimate  mercantile  speculation,  but  is  a  mere  wager, 
and  as  such  is  void  under  the  8th  section  of  the  act  "of  betting  and  gaming"  (1 
B^  &  p.  663).  Whether  such  was  the  intention  of  the  parties  is  a  question  of  fact, 
whidi  in  an  action  for  the  breach  of  the  contract,  in  which  a  defence  under  the 
statute  is  set  up^  must  be  determined  by  the  jury  upon  extrinsic  evidence.  The 
fidnrinfafm  of  such  proof  is  not  a  violation  of  the  rule  that  forbids  the  introduction 
of  parde  evidence  to  contradict  or  vary  the  terms  of  a  written  agreement 

Older  overruling  a  demurrer  to  a  defence  under  the  statute,  affirmed  with  oost& 
(B^bre  Dttkb,  Boswobth,  Hoffman,  Slossok,  and  Woodkuff,  J. J.) 
Heard,  liay  9 ;  decided,  May  16, 1867. 

This  action  comes  before  the  Gotirt,  at  General  Teim,  on  an 
appeal  by  the  plaintiff  fix>m  an  order  made  by  Mr.  Jusncs  Hoff- 
HANK,  in  November,  1866,  at  Special  Term,  OTermling  a  de- 
murrer to  a  separate  defence  in  the  answer. 

The  oomplsdnt  set  forth  two  contracts  in  writing,  signed  by 
ihe  defendant)  by  each  of  which  he  agreed  to  sell  and  deliver  to 
the  plaintiff  600  barrels  of  new  mess  pork,  in  all  the  month  of 
Sq>tembeT,  1866,  at  the  price  of  $17  per  barrel.  It  alleged  a 
breach  of  these  contracts,  and  that  the  plaintiff  had  sustained 
damages  to  the  amount  of  $8,000,  for  which  sum,  with  interest 
and  costs,  judgment  was  demanded. 

The  answer  set  up  the  following,  as  a  third  defence ; — 

"That  at  the  times  of  making  the  supposed  contracts  in  the 
complaint  contained,  the  defendant  was  not  a  dealer  in  pork,  nor 
did  he  ever  hold,  possess,  or  control  the  pork  mentioned  in  the 
sopposed  contracts,  nor  any  part  thereof  all  which  the  plaintiff 
wdl  knew,  as  the  defendant  is  injformed  and  beUeyes;  that  it 
then  was  not  the  intention  of  the  defimdant  to  make  any  actoal 
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sale  or  delivexj  of  pork  to  the  plainlifi^  nor  was  it  the  iatention  of 
the  plaintiff  actaaU j  to  buy  or  receive  any  pork  from  the  de- 
fendant, as  the  defendant  is  informed  and  believes ;  that  it  was 
the  mutual  design  and  intention  of  both  the  plaintiff  and  the 
defendant,  at  the  making  of  said  supposed  contracts,  that  the 
same  should  not  be  spedficallj  performed  in  whole  or  in  part, 
but  on  the  contrary,  that  at  the  maturity  of  said  supposed  oon- 
tracts  the  differences  between  the  then  market  value  of  the  pork 
therein  mentioned,  and  the  price  of  the  same  fixed  in  said  sup- 
posed contracts,  should  be  paid  by  the  one  party  to  the  other,  as 
performance  or  satisfaction  of  said  supposed  contracts,  that  the 
market  price  of  pork  in  the  month  of  September,  then  future, 
was  at  lixQ  tifiie  of  the  making  of  said  supposed  contracts  an  un- 
known and  contingent  event  and  a  chance,  and  the  said  sup- 
posed contracts  were  not  actual  bargains  and  agreements  for  the 
sale  of  the  actual  property,  but  were  mere  wagers  on  such  future 
market  price  of  pork,  and  on  the  chance  of  such  future  piioe, 
and  were  gambling  transactions,  and  the  defendant  insists  that 
said  supposed  contracts  by  reason  of  the  matters  in  this  third 
defence  stated,  were  and  are  illegal,  invalid,  and  void,  and  are 
contrary  to  the  statute  in  such  case  made  and  provided,  and 
repugnant  to  the  common  law." 

To  this  defence  the  plaintiff  demurred,  and  fix>m  the  order, 
overruling  the  demurrer,  the  plaintiff  appealed  to  the  Gteneial 
Term, 

Mr.  Justice  Hofficak  delivered  an  opinion,  in  support  of  his 
decision,  which  is  reported  in  14  How.  Pr.  B.  P.  84. 

James  0,  Oarter,  for  plaintiff  and  appellant,  insisted  that  §  8 
of  art.  8d,  title  8,  chap.  20,  Part  L  of  the  Beviaed  Statutes,  was 
not  intended  to  apply,  and  should  not  be  interpreted  to  apply^  to 
transactions  like  those  presented  by  this  record.  Thej  are  not 
within  the  intent  of  the  Statute. 

The  transactions  appearing  on  this  record  are,  dearly,  outside 
of  the  letter  of  the  statute. 

Even  if  it  be  conceded,  that  this  statute  applies  to  contraoto 
in  reference  to  sales  of  merchandise,  when  the  oontract  &llfl 
within  its  provisions,  and  assuming,  as  pow  coi^teaded,  that  iia^ 
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presesLt  tiaiu»Gtion  does  not  oome -within  the  letter  of  tlie  statate^ 
then  it  is  insisted,  that  the  present  case  does  not  oome  within  the 
inieni  of  the  statute,  even  upon  this  large  yiew  of  its  intent. 

The  transaction  in  question  is  not  open  to  objection  as  being 
an  attempt  to  eyade  the  statuta  The  inient  to  evade  would,  in 
sash  a  case,  be  the  unlawful  ingredient^  and  should,  therefore, 
fi>nn  tbe  ffravamen  of  the  plea.  The  defence,  demurred  to,  does 
not  all^e  it  A  statute  cannot  be  evaded  by  doing  a  thing 
which  does  not  &I1  within  the  scope  of  its  prohibition. 

The  order  appealed  £rom  should  be  reversed,  and  an  order 
entered  sustaining  the  demurrer,  with  costs. 

Charlee  Tracy ^  for  defendant,  the  respondent,  contended  that, 
admittJTig  the  facts  set  forth  iu  the  part  of  the  answer  demurred 
to,  the  STq>poeed  contracts  were,  plainly,  gaming  contracts  and 
wagersy  and  as  such  unlawful  and  void.  He  dted  Grissewood  r. 
JHbie,  8  Eng.  L.  &  Eq.  B.  416,  and  20  ii.\  Smrke  v.  Shorty  84 
i&219, 

Br  THB  CouBT.  Slossok,  J.— The  contract  was,  in  itself 
a  good  executory  contract  for  the  sale  and  delivery,  by  the 
defendant,  of  the  article  in  question. 

A  party  may,  lawfully,  contract  to  deliver  at  a  fbture  day 
goods  of  wbicb  be  has  not  at  the  time,  possession.  {Stan^Um  y. 
iSb7ia2Z,  8  Sand£  B.  280.) 

The  question,  in  the  present  case,  arises  under  the  averments 
in  tiie  answer,  "that  it  was  not  the  intention  of  the  defendant  to 
make  any  actual  sale  or  delivery  of  pork  to  the  plaintiff  nor 
was  it  the  intention  of  the  plaintiff,  actually,  to  buy  or  receive 
any  pork  from  the  defendant;  that  it  was  tlie  mutual  design  of 
both  the  plaintiff  and  the  defendant^  at  the  making  of  the  said 
supposed  contracts,  that  the  same  should  not  be  specifically  per- 
formed, in  whole  or  in  part;  but^  on  the  contrary,  that,  at  the 
matoiity  of  said  supposed  contracts,  the  differences  between  the 
than  market  value  of  the  pork  therein  mentioned,  and  the  price 
of  the  same  fixed  in  said  supposed  contracts,  should  be  paid  by 
the  one  party  to  the  other,  as  performance  or  satis&ction  of  said 
supposed  contracts." 

Tbo  answer  then  avers,  that  the  market  price  of  pork  in  the 

14 
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then  fiiture  month  of  September,  (the  period  fixed  in  the  con- 
tract for  the  delivery  of  the  pork,)  "being  an  unlqiown  and 
contingent  event,  and  a  chance,"  the  contract  was  a  mere  wager 
on  the  future  market  price,  and  on  the  chance  of  such  a  future 
price,  and  a  gambling  transaction,  contrary  to  the  statute,  and 
void. 

The  plaintiff  contends,  that  this  was  a  speculative  contract 
merely,  and  not  in  the  nature  of  a  wager;  and  neither  within  the 
letter  nor  the  intent  of  the  Statute  against  Betting  and  Qaming. 
That  the  contract,  on  its  face,  contains  nothing  contrary  to  the 
statute,  and  being  in  writing,  cannot  be  varied  or  contradicted 
by  parol  evidence  of  an  intent,  which  would  go  to  show  that  it 
was  never  to  be  performed,  and  that  therefore  the  allegation  of 
such  an  intent  is  not  good  in  pleading,  and  does  not  raise  the 
question  of  wager  at  all;  and  he  further  contends,  that,  even  if 
tins  objection  is  not  &taly  the  answer  is  defective,  in  not  alleging 
that  the  transaction  was  entered  into  with  intent  to  evade  the 
statute. 

The  rule  which  excludes  parol  evidence  to  contradict  or  vary 
the  terms  of  a  written  instrumenl^  applies  to  the  construction  of 
it  only  as  a  valid  subsisting  contract :  but  a  party  might  always 
show  that  the  instrument  was  void,  either  by  reason  of  firaud, 
want^  of  consideration,  or  as  contravening  a  statute,  or  some 
express  rule  of  the  common  law,  or  as  against  pubUo  policy, 
and  for  other  reasons. 

Soin&ncy,  coverture,  or  insanity  may,  when  pleaded,  beshown 
by  parol,  to  avoid  a  written  agreement 

That  the  answer  shoi^d  have  alleged  that  the  contract  was 
entered  into  witii  intent  to  evade  the  statute,  cannot  be  necessary, 
if  the  intent  was,  to  do  what  the  statute  forbids,  and  such  intent 
is  sufficientiy  averred. 

When  the  intent  is  to  do  what  the  statute  prohibits,  the  adop- 
tion of  a  form  of  contract  which  is  good  on  its  jGeuse,  necessarily 
shows  an  intent  to  evade  the  statute. 

We  think  the  averment  of  intent,  in  the  present  case,  all^;ed 
distinctiy  to  be  that  of  both  parties,  and  mutual,  is  sufficientiy 
made.  It  is  an  averment  of  a  material  &c%  and,  therefore^ 
admitted  by  the  demurrer. 

The  question,  then,  is,  whether  tiie  agreement  thus  rea4  is 
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irithin  ibe  statute  against  gaming,  &c.,  and  yoid.  The  Gonrt  of 
Common  Pleas  in  England,  in  Orizewood  y.  Blane,  20  Eng.  L. 
and  Eq.  R  290,  held,  that  a  contract  for  the  sale  and  deliyery  of 
certain  lailwaj  shares,  at  a  certain  price,  on  a  fiitare  day,  was, 
on  the  finding  of  the  jniy,  that  it  was  the  intention  of  neither 
party  actoally  to  bny  or  sell,  a  gambling  transaction,  within 
the  statute,  8  and  9  Yict  ch.  109 ;  by  which  it  is  enacted  that 
"all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
way  of  gaming  or  wagering,  shall  be  ntOl  and  yoid." 

Williams  Justicb  said  ''there  was  ample  eyidence  of  a 
mutual  understanding  between  the  plaintiff  and  defendant  that 
the  contract  of  sale  was  colorable  only,  and  if  so,  the  transaction 
was  avoided  by  the  statute." 

The  whole  case  turned  on  the  question  of  the  intention  of  the 
parties,  as  a  question  of  &c^  and  the  case,  at  the  trial,  was  put 
to  the  jury  distinctly  upon  that  issua  Apart  fix>m  that,  the 
contract  could  not,  it  would  seem,  haye  been  impeached. 

In  the  case  at  bar,  the  intention,  as  admitted  by  the  demurrer, 
is  of  equal  force  in  its  bearing  upon  the  question  in  controyersy , 
as  would  be  a  yerdict  on  the  point 

It  was  contended  on  the  argument  that  the  words  in  the 
English  statute  ''  by  way  of  wager,"  giye  a  broader  application 
to  it,  than  our  own  statute  possesses ;  but  to  this  I  do  not  agree, 
nor  do  I  see  how  the  case  of  Orizewood  y.  Ekene  could  haye  been 
otiierwise  decided,  had  tiie  language  of  that  statute  been  identi- 
cal with  our  own. 

The  language  of  our  own  statute  is  fully  as  comprehensiye, 
if  not  more  so,  than  that  of  the  English.  Itis,  that,  "all  wagers, 
bets,  or  stakes  made  to  depend  upon  any  race,  or  upon  any 
gaming  by  lot  or  chance,  or  upon  any  lot^  chance,  casualty,  or 
unknown  or  contingent  eyent  whateyer,  shall  be  unlawfol,"  and 
"an  contracts  for  or  on  account  of  any  money,  or  property,  or 
thing  in  action,  so  wagered,  bet,  or  staked,  shall  be  yoid." 

It  is  mucb  broader  than  our  former  statute,  entitled  "  An  Act 
to  preyent  horseracing ;"  1  R  Laws  228,  §  6.  In  respect  to  this 
former  statute.  Justice  Van  Ness,  in  Bann  y.  i2t%0r,  4  J.  R  426, 
expressed  his  wish  that^  the  Court  had  been  prepared  to  decide 
that  that  statute  had  made  all  wagers  illegal  In  that  case,  how- 
eyer,  it  was  not  necessary  to  decide  upon  the  ccmstruction  of  the 
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statute,  as  it  was  one  of  betting  ontheresnlt  of  anelectioni  which 
was  held  yoid  at  common  law. 

A  wager  is  something  hazarded  on  the  issue  of  some  uncertain 
event  A  bet  is  a  wager,  though  a  wager  is  not  necessarily  a 
bet 

The  statute  was,  evidentlj,  intended  to  prohibit  all  that.dass 
of  agreements  by  which  money  was  to  be  lost  or  won,  according 
to  the  eyent  of  a  mere  fixture  contingency ;  not  hazards  of  buy- 
ing  or  selling  in  ordinary  trade  in  reference  to  a  supposed  future 
condition  of  the  market,  and  by  the  result  of  whidii  money 
might  be  lost  or  realized ;  but  the  putting  at,  hazard,  either  a 
certain  sum  ascertained;  as  in  the  case  of  a  bet,  or  a  sum  to  be 
determined  as  to  its  amount  by  the  event  on  which  its  loss  or 
gain  is  to  depend ;  as  in  the  case  of  an  agreement  to  pay  mere 
differences.  The  sole  inducement  to  such  an  agreement^  is  the 
hope  of  winning  that  sum  in  the  turn  of  the  wheel  of  chance. 
It  has  no  respect  to  trade,  other  than  as  an  element  entering  into 
the  combinations  which  are  to  affect  the  event,  neither  has  it  any 
respect  to  the  exercise  of  that  honest  judgment  in  respect  to  the 
future,  and  that  wholesome  industry  in  the  pursuit  of  one's 
lawful  business,  which  it  is  the  policy  of  the  law  to  encourage ; 
but  it  is  simply  and  purely  a  betting  or  staking  of  money  on  the 
event  of  a  mere  uncertainty,  and  has  all  the  elements  of  a  pure 
game  of  chance.  Such  agreements  are  fraughtwith  all  the  evils 
against  which  the  statute  in  question  was  intended  to  guard,  and 
when  the  Court  perceives  that  the  real  nature  of  the  transaction, 
however  unobjectionable  in  the  form  in  which  the  parties  may 
have  seen  fit  to  clothe  it,  is  to  do  that  which  comes  within  the 
prohibition  of  the  statute,  it  will,  and  as  long  as  the  statute 
stands  on  our  books,  ought  to  look  beyond  the  letter  of  the 
contract  and  refuse  its  aid  to  its  enforcement 

That  the  statute  in  question  was  thought,  by  the  Legislature 
which  enacted  it,  comprehensive  enough  to  embrace  all  contracts 
in  which  the  gain  or  loss  was  intended  to  be  dependent  on  an 
uncertainty,  is  evident  finom  §  10,  which,  expressly,  excepts  from 
its  operation,  contracts  of  insurance,  when  made  in  good  Mth, 
and  for  the  security  or  indemnity  of  the  party  insured. 

A  wager  policy,  or  a  policy  in  which  the  insured  has  no 
interest,  and  which  is  in  effect  a  mere  betting  on  the  ohanoes 
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of  a  ship's  safe  aniyal,  was,  belEbre  this  statute,  held  to  be  a  valid 
contract;  but  the  Legislature,  apprehensiye  that  the  geueralltj 
of  the  tenos  uBcd  in  §  8,  might  embrace  honest  transactions  ik 
insoranoe,  as  well  as  those  which  were  of  a  mere  gambling 
description,  expressly  provided  as  above,  by  §  10,  that  insur- 
ances which  were  of  a  bond  fide  character,  and  intended  as  actual 
contracts  of  indemnity,  should  not  be  affected  by  the  statute. 

It  is  said  the  present  transaction  is  analogous  to  that  of  buying 
and  selling  stocks,  of  which  the  vendor  has  not  the  possession  or 
title,  &C.,  and  that,  as  the  Legislature  has  expressly  forbidden 
the  latter,  it  is  to  be  presumed,  that  transactions  like  this,  were 
not  intended  to  be  prohibited  by  the  act  against  gaming* 

This  maybe  a  true  inference,  so  far  as  the  contract  of  sale  and 
purchase,  expressed  by  the  agreement,  is  concerned.  On  its  £Bice 
the  contract  is  valid,  and  not  within  the  statute.  There  is  no 
statute  forbidding  the  buying  or  selling  of  property  (other  than 
stodcs)  at  a  future  time,  merely  because  llxe  par^  has  not  the 
possession  or  owneiahip  of  it  at  the  time;  but  it  does  not  follow 
that,  when  the  contract  assumes  the  character  of  a  wager,  it  does 
not  &11  within  the  prohibition  of  the  statute. 

It  may  be  said  that  §  7  of  the  Stock  Jobbing  Act,  whicb 
ezpreaaly  declares  that  wagers  concerning  the  present  or  future 
price  of  stocks,  shall  be  void,  was  usdess,  if  section  8,  of  the 
Gaming  Act,  was  as  broad  in  its  meaning  as  I  contend  for. 

To  this,  it  is  an  answer  to  say  that,  in  the  Stock  Jobbing  Act, 
the  L^islature  was  dealing  with  a  single  distinct  mischief  and 
not  only  making  void,  contracts  in  respect  to  this  species  of  pro- 
perty, which  it  did  not  intend  to  avoid  in  respect  to  any  other, 
but  providing  by  way  of  remedy,  that  any  money  paid  by  way 
of  premium  or  difference  in  respect  to  such  contract,'  or  in  pur- 
suance of  a  wager,  as  to  the  present  or  future  price  of  stocks, 
might  be  recovered  back.  There  was  a  proprie^,  therefore,  in 
making  a  special  enactment  as  to  such  wagers;  and  the  Legislature 
may  well  have  supposed,  that  in  respect  to  all  others,  they  were 
already  sufficiently  prohibited  by  section  8  of  the  Gaming  Act 

It  is  impossible  to  read  the  present  transaction  in  the  light  of 
this  answer,  other  than  as  a  contract  to  stake  a  certain  sum,  to 
be  ascertained  by  the  event,  on  the  chance  of  an  unknown  con- 
tingent event — ^that  it  had  no  respect  to  trade — ^that  it  is  of  the 
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predse  character  with  that  of  a  betting  on  an  election^  or  on  any 
other  nnoertain  event — that  it  is  fianght  with  the  veiy  mischief 
which  the  Statute  was  intended  to  extirpate,  and  is,  therefore, 
within  its  spirit  and  meaning — that  it  is  in  effect  a  wager,  and, 
therefore,  void. 
Judgment  at  Special  Term  affizmedi 


OusTAYUS  A.  OosoYSR  and  John  J.  GoNOVXt^  v.  Aim  Cioit- 

NBLIA  HOFFKAN. 

A  geoenl  power  to  sell  nel  estate  giyen  by  will  to  the  exeoaton^  as  snoh,  and  not 
by  their  names  as  indiTidnals,  is  not  revoked  by  the  refosal  of  one  of  them  to  act| 
but  BorviTes  to^  and  Tests  in  those  who  qualify. 

Buch  a  power  is  not  revoked  by  a  oodicU  deyising  the  estate  to  the  exeoaton  in 
trost  to  make  an  equal  divisian  thereof  among  the  diildren  of  the  testator  and 
their  heifB.  When  there  are  no  express  words  of  revocation,  the  provisions  in  a 
codicil  are  never  construed  as  revoking  those  of  the  will,  unless  they  are  so  entirelj 
repugnant  that,  to  give  effect  to  tiiose  in  the  codicil,  those  in  the  will  must  whoUj 
fldL 

Ttkue  is  no  such  repognanpy  between  a  power  to  sell  and  a  trust  or  power  to  divide. 
A  general  power  ta  sell  given  to  executors,  includes  an  authority  to  sell  for  the 
payment  of  debts;  and  to  the  execution  of  such  a  power,  the  rights  of  devisees 
and  heirs  have  always  been  held  subordinate;  and  the  power  previously  given 
can  no  more  be  taken  away  by  a  direction  to  divide  the  estate  than  by  a  devise  of 
the  estate  itself 

When  the  power  eixista  for  any  purpose,  a  bond  flde  purchaser  is  protected,  no 
matter  for  what  purpose  the  power  is  in  fiict  exercised.  A  power  to  sell,  and  a 
power  to  divide,  are  so  &r  fixnn  being  incompatible,  that  the  exercise  of  the  fomoer 
may  be  necessary  to  the  proper  execution  of  the  latter;  that  is,  a  sale  may  be 
necessary  to  enable  the  trustees  of  the  power  to  make  a  just  and  equal  divisioii. 

Stidf  in  the  principal  case,  that  a  purchaser  from  the  executors  acquired  a  valid  title^ 
disentangled  from  any  trust,  and  freed  from  any  limitations,  created  by  the  will. 

Judgment  at  special  term  afBnned  with  costs. 
(Before  Boswobth  A  Slosson,  J.  J.) 
Heard,  Kareh  2 ;  decided,  May  16; 

This  action  was  brought  to  compel  the  specific  execution  of  a 
contract  relatiye  to  the  purchase  aad  conve jance  of  real  estate. 
The  contract  is  set  forlji  in  the  complaint,  and  admitted  in  the 
answer,  and  the  defendant,  as  purchaser,  refused  to  perform  it, 
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on  the  grotind  that  a  good  title  coxdd  not  be  given  by  the  plain- 
ti&  The  cause  was  lefeired  to  Murray  HofBcoan,  Jnn.,  to  take 
the  testimony  and  report  the  same,  with  his  opinion  thereon. 
The  referee,  in  January,  1867,  made  a  report,  stating  all  the 
material  facts  of  the  case,  and  his  conclusions  of  law  therefrom, 
report  and  opinion  are  in  these  words : — 


'^To  the  Judges  of  the  Superior  Court: 

''The  subscriber,  to  whom  it  was  referred  by  an  order  of  this 
Courts  made  on  the  seventh  of  May,  1866,  to  take  testimony  as 
to  the  validity  of  the  plaintijBb'  title  to  the  lands  and  premises 
deacnbed  in  the  complaint,  which  are  the  subject  of  this  action, 
and  to  report  such  testimony  with  his  opinion  thereon,  reports 
that  he  has  been  attended  by  the  attorneys  of  the  plaintifi  and 
defendant,  and  has  taken  the  testimony  hereto  annexed* 

"  The  following  opinion  thereon  is  submitted* 

'^  This  action  was  commenced  on  the  fourth  of  April  last^  to 
enforce  the  specific  performance  of  a  contract. 

''The  complaint  states  that  on  the  26th  of  January,  1866,  the 
plaintiflw  entered  into  a  contract  therein  set  forth  with  the 
defendant)  to  sell  to  her  the  house  and  lot  known  as  number 
41  West  Eighteenth  street,  in  the  city  of  New  York,  and  on  the 
fiist  of  April  ensuing  tendered  to  her  a  warranty  deed,  properly 
executed  and  acknowledged  as  required  by  the  contract,  and 
demanded  of  her  payment  of  the  purchase  money  in  accordance 
with  its  terms. 

"  The  complaint  avers  that  the  plaintiff  have  good  title  to  the 
premises,  free  and  clear  from  all  incumbrances,  and  have  com- 
plied with  every  stipulation  of  tha  said  contract,  but  that  the 
defendant  refuses  to  comply  with  or  perform  the  same. 

"  The  answer  acknowledges  the  contract  as  stated  in  the  com- 
plaint, and  that  the  defendant  declined  to  receive  a  warranty 
deed  in  due  form  tendered  to  her,  on  the  ground  of  defective 
title,  which  defect  is  therein  stated  as  follows : 

"  That  the  title  to  the  premises  was  in  one  James  B.  Smith  at 
ike  time  of  his  death,  but  that  said  Smith  left  a  will  and  codicil 
thereto,  making  such  dispositions  of  his  estate  that  his  executors 
had  not  the  power  to  convey  his  real  estate  in  fee,  and  make 
good  the  title  thereto.    That  they,  or  some  of  them,  made  a  deed 
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to  one  Robert  D json,  of  the  premises  in  question^  on  or  about 
the  26th  of  December,  1829,  (through  whom  the  plaintifb  claim;) 
that  such  conyeyance  was  not  a  valid  conyejanoe,  but  was  made  to 
ayoid  the  restrictions  in  the  codicil  to  the  said  will,  and  not  btmd 
Jide  or  l^gal  in  any  respect. 

"  The  question  thus  presented  for  examination  is^  whether  the 
premises  in  controyersj,  the  title  to  which  is  admitted  to  have 
been  in  James  R.  Smith,  firom  whom  the  plaintiffi  daim,  have 
been  duly  oonyeyed  to  them,  so  that  they  haye  valid  title 
thereto. 

'<  James  R.  Smith  died  in  1817. 

*'His  will  was  made  on  the  28d  day  of  January,  1817,  and 
wad  duly  admitted  to  probate  by  the  Surrogate  of  tiie  City  and 
Coonty  of  New  York.    It  is  as  follows: 

^^  First — I  desire  that  my  body  may  be  decently  inteired  in 
the  discretion  of  my  executors. 

^^  Second. — ^I  do  hereby  authorize  my  executors,  hereinafter 
named  and  appointed,  and  the  survivor  and  survivors  of  them, 
or  sudi  other  person  or  persons  who  may  lawfully  obtain  the 
right  to  execute  this  my  will,  in  their  discretion,  to  sell  in  &e 
simple  or  otherwise,  according  to  the  nature  of  the  estate  I  may 
hold  at  the  time  of  my  decease,  at  public  auction,  or  at  private 
sale,  the  whole  or  any  part  of  my  said  estate,  real  or  personal, 
and  to  execute  and  deliver  good  and  sufficient  deeds  or  convey* 
ances  in  the  law  for  the  same  to  the  purchaser  or  pujchaseiB 
thereof  his  or  their  assigns  for  ever. 

'^  Third. — Out  of  the  proceeds  of  my  said  estate,  after  deduct- 
ing all  costs,  chaiges,  and  expenses  that  my  said  executors  may 
sustain,  or  may  be  put  unto,  my  desire  is  that  my  said  executors 
do  pay,  as  soon  as  oonvenientiy  may  be,  all  my  just  debts,  ftme- 
ral  charges  and  expenses;  and  the  residue  of  my  estate,  unless 
the  same,  or  any  part  thereof  diall  be  otherwise  disposed  of  by 
codicil  or  codicils  to  tiiis  my  last  wiU  and  testament,  I  mean  shall 
be  distributed  according  to  the  laws  of  the  state  of  New  York,  in 
the  same  manner  as  in  case  I  had  happened  to  die  intestate. 

"  Lastly. — ^I  do  hereby  nominate,  constitute  and  appoint  Andrew 
Foster,  John  Thompson,  James  Boorman,  my  wife  Hannah  Smith, 
and  Matthew  St  Clair  Clarke,  executors  of  this  my  last  will  and 
testament 
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*'  Of  iheee  execatoiS)  Andrew  Foster  neglectect  to  take  npon 
lumaelf  the  execution  of  the  will.  John  Thompson  and  Hannah 
Smith,  ihe  widow  of  the  testator,  being  dead,  the  surviying 
ezecatoiB,  James  Boonnan  and  Mktthew^St  Clair  Clarke,  by  a 
deed  dated  Beoember  26th,  1829,  sold  and  conveyed  certain 
premises  belonging  to  the  estate  of  Smith,  among  which  was  the 
lot  in  question,  to  Bob^rt  Dyson.  This  conveyance  recites  that 
it  was  made  in  pursuance  and  by  virtue  of  the  powers  of  sale  in 
the  will,  and  purports  to  be  made  for  a  valuable .  consideration 
paid  by  Bobert  Dyson.  The  son  and  three  daughteis  of  the  tes- 
tator, his  only  heirs-at>law,  with  the  husbands  of  the  daughters, 
joined  in  the  deed  ratifying  and  confirming  the  sale,  and  releas- 
ing all  mann^  of  right,  title,  and  interest  which  any  of  them  had 
in  the  premises. 

"  Were  these  powers  of  sale  properly  executed  and  exercised 
in  the  conveyance  to  Dyson?  A  conveyance  by  executors  is  not 
ULvalidated  by  the  n^lect  or  refosal  of  any  one  executor  to  act 
(Laws  of  1813,  page  866.)  Andrew  Foster,  who  thus  reftised,  is 
toberegardedasif  not  named  in  the  will;  and  there  is  no  doubt 
that  powers  thus  given  would  continue  to  the  survivors.  The 
aafliority  to  sell  was  to  his  executors  thereinafter  named,  and  the 
survivor  and  survivors  of  them,  or  such  other  person  or  persons 
who  may  lawfully  obtain  the  right  to  execute  the  will.  It  was 
given  to  them  not  by  name,  but  in  their  capacity  of  executors. 
The  law  vests  the  right  in  the  survivors.  (Sugden  on  Powers, 
page  146,  4  Hill,  498.) 

The  will  itself  continues  it  in  them. 

As  to  the  exercise  of  the  power,  the  testimony  of  James  Boor- 
man,  one  of  the  executors,  (exhibit  C)  shows  that  at  the  time  of 
the  sale  to  Dyson,  the  estate  consisted  principally  of  vacant  lots 
and  unimproved  lands,  there  being  a  claim  against  it  of  about 
$14,000,  which  there  were  no  means  of  paying  but  by  a  sale. 
That  the  parties  in  interest  under  the  will  agreed  upon  a  valua- 
tion of  the  property,  and  a  portion  was  sold  to  Dyson  at  the  valu- 
ation put  upon  it,  and  that  such  sale  was  fairly  made,  and  for  the 
fdU  market  value  at  the  time. 

The  will  gives  the  right  of  disposing  of  the  property  at  private 
sale. 

From  a  view  of  the  wiU  alone,  and  of  the  action  of  the  execu* 
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tors  under  it,  the  conclusion  is  clear  that  all  the  interest  of  James 
R  Smith  in  the  lot  in  question  passed,  by  the  conveyance  to 
Bobert  Dyson. 

On  the  SOth  of  May,  in  the  same  year,  the  testator  executed  a 
codicil  to  his  will,  making  some  modifications  of  the  dispositions 
of  his  property,  which,  it  is  contended,  are  repugnant  to  and 
revoke  the  authority  to  sell. 

The  codicil  sets  out  with  a  ratification  of  the  will  in  the  fol- 
lowing  terms: 

"  I  do  hereby  ratify  and  confirm  my  will  in  all  respects,  ex- 
oq>t  Sofia:  as  any  part  thereof  may  or  shall  be  revoked  or  altered 
by  this  present  codicil,  and  in  addition  to  the  powers  granted  in 
and  to  my  said  executors  in  relation  to  my  said  estate,  I  do  now 
hereby  authorize  them  to  lease  the  same  estate  or  any  part 
thereof  except  such  as  shall  otherwise  be  disposed  of  in  their 
discretion,  and  as^they  shall  find  the  situation  of  my  affiiiis 
require." 

The  only  power  given  by  the  will  being  the  authority  to  sell, 
we  would  naturally  expect  explicit  words  of  revocation  to  with- 
draw powers  so  distincdy  given  and  fiilly  confirmed  and  enlaiged; 
that  such  a  sudden  change  of  intention  would  be  dearly  and  un- 
mistakably manifested.  No  such  implication  will  arise  fix>m 
any  disposition  in  a  subsequent  part  of  the  codicil  which  can  be 
carried  into  effect  consistently  with,  the  exercise  of  these  powers, 
and  can  be  reconciled  with  them. 

"In  examining  the  codicil,  it  is  considered  in  the  connection 
with  the  will,  and  the  two  treated  as  one  instrument,  and  the 
intent  of  the  testator  is  to  be  gathered  firom  the  whole ;  the  codi- 
cil being  no  revocation  of  the  will  further  than  such  revocation 
is  particularly  expressed."  « 

WestcoU  V.  Cadyy  5  Johns.  Ohy.  R  S43.  Hone  y.  Van  Schaick^ 
8  Barb.  Ch.  R  488,  Williams'  Exis.,  page  8. 

The  provisions  of  the  codicil,  so  fiur  as  it  is  necessary  to  recite 
the  same,  are  as  follows: 

To  the  widow  is  given  a  portion  of  the  testator's  real  estate 
for  life,  with  the  right  to  devise  the  same  to  his  children,  and  to 
sell  the  same  with  the  consent  of  the  executors,  except  the 
homestead,  and  to  enjoy  the  proceeds  for  her  life ;  the  executors 
are  directed  to  invest  and  pay  her  the  income  of  twenty-five 
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thonsaiid  dollars  during  lier  life.  They  are  then  fiuiher  directed 
to  oonyej  other  portions  of  his  real  estate  to  certain  named 
devisees,  and  to  sell  specified  parts  for  the  purpose  of  raising 
annuities  fbr  the  objects  mentioned.  After  making  bequests, 
requiring  about  $7,000,  the  testator  proceeds  as  follows:  "All 
the  rest)  residue  and  remainder  of  my  estate,  of  eyeij  kind  and 
nature  whatsoeyer,  and  wheresoever  situate,  I  give,  devise  and 
bequeath  unto  my  said  executors,  in  trust  that  the  same  shall  be 
equally  divided  among  my  four  children,  share  and  share  alike, 
and  to  their  respective  heira  My  will  further  is,  that  my  son 
James  and  my  daughter  Elizabeth  shall  each  have  the  sum  of 
fifteen  hundred  dollars  set  apart  by  my  said  executors  for  their 
support  and  maintenance  until  they  arrive  at  the  age  of  twenty- 
one  ;  and  if  that  sum  shall  not  be  found  sufficient,  my  executors 
shall  take  such  further  sum  fix>m  their  respective  shares  of  my 
estate  as  shall  be  necessary^  and  I  do  hereby  give  the  tuition, 
care  and  guardianship  of  my  said  son  James  and  my  daughter 
Elizabeth  to  my  said  wife^  My  wiQ  further  is,  that  my  son  James 
shall  not  come  into  the  full  possession  and  enjoyment  of  his  por* 
tion  of  my  estate,  until  he  shall  arrive  at  the  age  of  twenty-five 
years,  nor  shall  he  have  the  power  to  pawn,  pledge,  mortgs^  or 
dispose  of  in  any  way,  the  same  or  any  part  thereof  before  the 
expiration  of  that  time,  but  shall  be  entitied  to  receive  the 
income  arising  fix>m  his  portion  between  the  ages  of  twenty-one 
and  twenty-fire.  I  farther  direct,  that  my  daughters  tfanet, 
TTftTiTHili  and  Elizabeth,  if  she  should  arrive  at  the  age  of  twenty 
one,  shall  have  the  privilege  of  expending  and  appropriating  by 
and  with  the  consent  of  the  executors,  one-third  part  of  their 
^portion  of  my  estate  herein  devised  to  them,  in  such  manner  as 
they  may  think  proper,  and  over  which,  when  so  appropriated, 
thi^  shall  have  absolute  control;  and  tiie  remaining  two^thirds 
of  tiie  portions  or  shares  of  my  daughters,  shall  be  held  separate 
and  distinct,  and  not  liable  to  the  control,  debts  or  engagements 
of  either  of  their  husbands  which  they  now  have  or  may  here- 
after have,  as  well  those  who  are  married  as  she  who  may  here- 
after marry,  giving,  however,  to  the  husbands  of  either  or  all  of 
them^  in  case  the  wife  shall  die  first,  either  with  or  without  issue, 
tiie  income  of  said  reserved  part  of  my  estate  as  long  as  he  shall 
live,  arising  from  his  wife's  portion,  and  after  his  death  then  to 
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ihechfldorcMldren  of  mj  said  daughter  SO  djdng;  and  if  either 
of  my  daughters  shall  die  without  lawfiil  issue,  or  having  issue 
which  shall  not  attain  the  age  of  twenty-one  years  and  without 
issue,  then  the  share  or  portion  of  my  said  daughter,  after  the 
death  of  her  husband,  or  if  there  be  no  husband  living  at  her 
death,  shall  go  and  be  divided  among  my  other  children,  share 
and  share  alike,  and  to  their  issue  in  case  of  the  death  of  either 
of  them,  share  and  share  alike,  such  issue  to  take  the  portion 
that  would  have  belonged  to  his,  her,  or  their  fiither  or  mother." 

The  foregoing  are  the  chief  previsions  of  the  codioiL  If  there 
has  been  a  revocation  of  the  powers  of  sale,  it  must  arise  ficom 
this  disposition  of  the  residue  and  remainder,  there  being  no 
express  revocation  and  no  other  dauae  affording  the  least  ground 
lor  inferring  such  an  intent  Is  this  such  a  disposition  of  the 
estate  by  the  testator  that,  (as  stated  by  the  answer),  the  executors 
had  not  the  power  to  convey  his  real  estate  in  fee  and  make 
good  title  thereto? 

The  natural  signification  of  the  language  used  does  not  lead  to 
this  concluBion« 

The  will  gives  the  authority  to  sell  the  whole  or  any  part  of 
the  estate ;  the  codicil  ratifies  and  confirms  the  will,  except  so 
&]^  as  the  same,  or  any  part  thereof  may  or  shall  be  revoked  or 
altered  thereby,  and  adds  to  the  authority  the  right  to  lease  also 
the  estate  or  any  part  thereof  except  sudx  as  shall  be  otherwise 
disposed  of  in  their  discretion,  and  as  they  shall  find  the  situa- 
tion of  his  affisdrs  require. 

In  a  subsequent  part  of  the  instrument  there  are  specifio 
devises  of  certain  portions  of  the  estate,  not  including  the  lot  in 
question,  which,  so  £u:  as  those  portions  are  concerned,  revokes 
the  authority  and  gives  effect  to  the  exception.  To  suppose  that 
the  testator,  after  renewing  and  extending  the  powers  of  sale 
over  the  estate,  had  in  the  same  breath  rendered  them  nugatory 
by  otherwise  disposing  of  the  whole  estate,  would  be  a  fi>rced 
and  unreasonable  construction,  while  to  confine  the  meaning  of 
the  e:^res8ion  "otherwise  disposed  of"  to  those  devises,  would 
be  in  accordance  with  the  principle  of  attempting  to  give  effect 
to  all  the  expressions  and  previsions  of  an  instrument  and  of 
seeking  to  reconcile  apparently  conflicting  ones. 

It  is  a  sound  rule  that  the  dispositions  of  a  will  are  not  to  be 
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disturbed  by  a  codicil  further  than  is  abaolutel j  neoeflearj  to  giyo 
it  effect  {Kcme  y.  Astor^  5  Saudford,  467.)  The  former  inter- 
pretation would  be  substantial! J  a  revocation  of  the  whole  will 
thus  ratified  and  confirmed,  for  the  only  object  left  for  keeping 
it  aliye,  would  be  the  nomination  of  executors. 

The  Buppositioa  most  naturaUy  arising  ftom  the  phraseology 
of  the  disposition  is,  that  the  testator  expected  the  residue  and 
remainder  of  his  estate  to  be  a  mixed  fund,  consisting  of  the  real 
estate  not  disposed  of  by  him  specifically,  and  not  sold  by  the 
executors,  together  with  the  proceeds  of  real  estate  sold  by  them 
in  their  discretion,  and  not  needed  for  the  legades  and  annuities, 
and  that  these  he  meant  to  blend  together  for  the  purpose  of 
division  as  the  whole  estate,  except  specified  portions,  had  been 
for  the  general  purposes  of  payment  of  debts,  l^;aQies  and  other 
charges. 

Where  the  words  of  a  will,  says  the  Chancellor  iq  the  case 
of  Covenhcven  y.  SiiHer^  2  Paige,  122,  are  capable  of  a  two- 
fold construction,  that  should  be  adopted  most  consistent  with 
the  intention  as  ascertained  by  the  other  provisions  of  the 
win. 

The  exercise  of  the  authority  to  sell  as  might  be  fcr  the  inte- 
rest of  the  estate,  is  not  only  not  inconsistent  with  the  directions 
for  the  division  of  the  residue  into  shares,  but,  from  the  testi- 
mony of  Mr.  Boorman,  it  would  appear  to  have  been  necessary 
to  carry  it  into  effect,  nor  would  the  sale  interfere  with  the 
limitations  on  those  shares.  The  interests  of  the  immediate,  and 
the  contingent  rights  of  the  executory  devisees  could  be  preserved 
for  them  more  beneficially  in  this  shape. 

Throughout  the  codicil  there  are  intimations  of  reliance  on  the 
discretion  of  the  executors,  and  of  continued  confidence  reposed 
in  them.  The  widow  is  allowed,  with  thdr  consent,  to  convert 
the  real  estate  devised  to  her  iato  money :  each  daughter,  with 
their  consent^  is  to  have  the  one-third  part  of  her  share,  and 
they  are  empowered  to  take  such  proportion  of  the  shares  of  the 
two  youngs  children  as  they  may  think  necessary  to  support 
and  educate  them. 

They  are  ^itrusted  with  the  proceeds  of  portions  of  his  real 
estate  directed  to  be  sold,  and  otiier  sums  of  money,  the  income 
of  whicdi  they  are  to  devote  to  the  purposes  mentioned  by  the 
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testator,  and  whicli,  in  the  contingencies  specified  by  him,  are  to 
become  part  of  his  residuary  estate. 

There  is  no  strong  inference  arising  &om  the  greater  security 
of  real  estate,  of  an  intention  that  the  trust  should  attach  to  the 
land.  The  testator  has  shown  in  other  dispositions,  his  confi- 
dence in  the  judgment «and  integrity  of  the  executois.  K  the 
devisees  should  lose  by  any  change  made  in  the  estate  by  them, 
it  would  be  because  the  testator  has  chosen  to  bestow  it  in  the 
shape  the  executors  might  impress  upon  it,  apparently  preferring 
to  incur  what  he  must  have  considered  a  slight  risk,  for  the  sake 
of  haying  lodged  somewhere  powers  so  advantageous  in  the 
management  of  the  estate. 

From  an  examination  of  the  other  provision  of  the  oodidl,  in 
connection  with  the  situation  of  the  testator's  fiunily,  and  condi- 
tion of  his  estate,  additional  evidence  is  derived  of  an  intentLon 
to  continue  this  authority  in  the  executors.  {Irving  v.  DeKay, 
9  Paige,  521 ;   Wolfe  v.  Van  Nbstrand,  2  Comstock,  486.) 

The  estate  was  chiefly  real,  consisting  principally  of  vacant 
lots  and  unimproved  lands :  it  was  largely  in  debt,  and  the  tes- 
tator gives  annuities  and  legacies  requiring  firom  thirty  to  forty 
thousand  dollars.  These  debts  and  bequests  were  a  charge  upon 
the  real  estate  {Bench  v.  Byles,  4  Haddocks,  187)  to  pay  which  it 
would  be  necessary  to  make  sales,  and  fix>m  the  necessity  would 
natoaUy  be  inferred  the  gift  of  the  power. 

Without  a  sale  of  part  of  the  property,  his  daughters,  who 
may  be  presumed  to  be  the  direct  objects  of  his  bounty,  and  for 
whose  maintenance  and  support  he  would  be  most  anxious 
to  provide,  might  not  receive  any  benefit  fix>m  a  gift  of  this 
nature;  for  their  shares,  thus  tied  up,  and  in  unproductiva 
property,  would  either  not  vest  in  them  at  all  or  only  on  the 
happening  of  a  contingency  which  might  not  occur  for  a  long 
period  of  time. 

The  division  of  such  an  estate  into  shares,  and  the  subdivision 
of  those  shares,  would  be  greatly  facilitated  by  its  converBLon 
into  money,  or  by  creating  from  sales  a  fimd  out  of  which  to 
provide  for  equality  of  partition. 

The  expressions  used  by  the  testator  in  denying  to  his  son  till 
twenty-five  years  of  age,  the  power  to  pawn,  pledge  or  mort- 
gage his  share,  and  in  giving  to  the  daughters  the  privil^geof 
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expending  and  appropriating  a  third  part  of  theirs,  and  the 
directions  given  as  to  holding  the  daughters'  shares  so  as  not  to 
be  liable  to  the  control,  debts  or  engagements  of  their  husbands, 
show  that  he  must  have  e^^pected  his  executors  would  sell  part 
of  his  estate,  it  being  ahnost  entirely  real 

K  it  were  a  question  of  doubtfully  conferred  powers,  the 
language  of  the  will  and  codicil,  the  dispositions  made  by  them, 
and  the  condition  of  the  estate,  are  such  as  to  strongly  imply 
that  the  powers  of  sale  were  intended  to  be  granted.  The  sup- 
position becomes  much  stronger  where  the  authority  has  been 
distinctly  and  clearly  given;  and  not  only  is  there  no  express 
leyocation,  or  even  intimation  of  a  change  of  the  testator's  pur- 
pose, but  the  other  provisions  are  such  as  to  indicate  the  wish 
to  continue  it,  and  the  only  disposition  &om  which  a  revocation 
can  be  implied  as  being  repugnant  to  the  authority,  can  be  best 
earned  out  without  confficting  with  it  or  defeating  testator's 
intentions.  « 

The  position  that  the  devise  of  the  residue  and  remainder, 
and  the  limitations  thereon,  is  repugnant  to  the  powairs  of  sale, 
and  that  the  former,  as  expressing  the  latest  intention,  is  to  pre- 
vail, is  untenable. 

To  render  a  subsequent  provision  repugnant  to  a  previous 
one,  the  last  must  be  entirely  incompatible  with  the  first ;  so  that 
if  effect  be  given  to  the  last,  the  other  must  entirely  &il.  {Sweet 
V.  ChoMy  2  Comstock,  78.)  Such,  as  has  been  seen,  is  not  the 
case  here:  even  if  it  were,  the  general  intent  distinctly  manifested 
is  to  be  carried  out  at  the  expense  of  the  special  intent 

4  Kent's  Com.  p.  697  and  notes;  BradkyY.ATnidon^  10  Paige, 
235 ;  Ocmnlumn  v.  Skukr,  2  Paige,  122. 

K  it  be  con^dered  as  established  that  the  testator  meant  to 
subject  the  whole  estate,  except  the  land  specifically  given  to 
deviseesy  to  the  control  of  the  executors,  90  as  to  enable  them 
to  make  sales  for  the  purpose  of  paying  debts  and  legacies,  and 
of  dividing  the  residue  into  shares,  it  would  follow  that  the 
premises  sold  by  them  would  be  extricated  from  the  trust ;  and 
it  bdng  xmdeteonninable  in  whom  the  interest  in  the  proceeds 
might  eventually  rest^  to  render  the  sales  effectual  they  must 
have  authority  to  give  fiill  receipts  discharging  the  purchasers. 

At  the  time  the  sale  was  made,  as  stated  by  Mr.  Boormao, 
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"  The  assets  of  the  estate  were  lesolyed  almost  or  entirely  into 
^  real  estate,  sabject  to  a  daim  thereon  by  the  estate  of  the  widow 

Hannah  of  about  $14,000.  That  no  means  existed  of  paying 
off  the  said  claim  but  by  a  sale  of  portions  of  sach  real  estate, 
nor  of  ascertaining  the  value  of  the  residue  in  order  to  appor- 
tion it  into  shares  in  accordance  with  the  provisions  of  the  will 
of  the  testator,  but  by  a  sale  of  the  whole  of  the  same.  That  a 
portion  thereof  was  sold  to  Robert  Dyson,  and  the  parties  in 
interest  became  purchasers  of  the  residue  according  to  their 
respective  claims  on  the  estate." 

The  executors  were  authorized  to  sell  in  their  discretion,  and 
as  they  should  find  the  situation  of  his  affidrs  required.  If  they, 
as  appears  to  be  the  case,  considered  it  requisite  to  sell  for  the 
purposes  of  division,  under  the  principle  of  the  cases  of  Hcactun 
V.  Corse,  2  Barbour,  506 ;  Drake  v.  PeO,  8  Edwards,  251;  Arnold 
V.  OHhert,  5  Barbour  S.  C.  R.  190 — "  that  where  conversion  ia 
necessary  to  carry  out  the  testator's  wish  and  prevent  injustice, 
sales,  as  fiur  as  made,  worked  a  conversion,'*  the  real  estate  sold 
by  them  would  be  converted  into  personal  estate,  and  the  dis- 
tributees, when  entitied,  would  take  their  shares  in  the  proceeds 
of  the  sales  as  if  these  shares  had  been  left  to  ihem  as  money. 

To  these  proceeds  in  the  hands  of  the  executors  the  trust  for 
their  benefit  would  attach,  and  to  them  alone  must  the  parties  in 
interest  look. 

The  sale  to  Dyson  to  dischaige  the  indebtedness  to  the  estate 
of  the  widow,  the  executors  clearly  had  the  right  to  make. 

The  debts,  legacies,  and  annuities  being  a  charge  upon  the 
real  estate,  would  have  to  be  provided  for  and  discharged  before 
the  residue  and  remainder  could  be  determined  and  divided. 

In  the  case  of  Bradhurst  v.  Bradhursl,  1st  Paige,  p.  381,  a 
testator,  after  giving  his  real  and  personal  estate  to  executors  in 
trust  to  and  for  the  uses  and  purposes  mentioned  in  the  will, 
disposed  of  portions  of  his  real  estate,  and  then  directed  them 
to  pay  certain  annuities,  and  all  the  rest,  residue,  and  remainder 
of  his  real  estate  he  gave  to  his  grandchildren,  at  twenty^onef 
The  income  of  the  estate  was  insufficient  to  pay  all  the  annul* 
ties,  and  it  was  held  that  the  executors  were  authorized  to  sell 
such  part  of  the  estate  as  would  enable  them  to  raise  a  sufficient 
gam  to  puichase  the  annuities.    In  tl^t  cane  the  whole  estate 
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was  giyen  in  trust  for  the  pxurposes  of  ike  will,  bat  the  testator 
has  in  snbstanoe  done  the  same  thing  in  the  present  instanoe,  for 
a  charge  is  in  effect  a  devise  pro  tcmto  to  pay  the  debts  and  l^a- 
des.  (2  Story's  Eqtdty  Jniisprodence,  §  1181  and  notes.)  The 
separation  of  the  real  estate  firom  the  personal  in  the  gift  of  the 
residue^  in  that  case,  makes  it  a  mnchstronger  authority  in  favor 
of  the  existence  of  the  power  in  thi& 

The  power  to  sell  for  this  purpose  must  indude  the  right  to 
discharge  the  purchaser  from  looking  after  the  application  of  the 
purchase-money.  Each  successive  purchaser  of  llie  lot  in  ques- 
tion could  not  be  expected  to  inquire  whether  more  of  the  real 
estate  had  been  sold  than  was  requisite  to  pay  the  indebtedness, 
or  if  the  proceeds  of  that  particular  lot  had  been  devoted  to  that 
purpose.    (Story  Equity  Jur.  §  1181.) 

l^e  question  has  been  raised  as  to  the  validity  of  the  limita- 
tions on  the  shares  of  the  daughters,  whether  liiey  are  not  too 
remote  as  depending  on  an  indefinite  &ilure  of  issue.  K  they 
were  determined  to  be  illegal,  the  conveyance  of  the  four  diil- 
dren  of  the  testator  and  the  husbands  of  the  daughters  uniting 
with  the  executors  would  undoubtedly  vest  the  whole  estate  in 
the  puichaser ;  but  the  title,  as  based  upon  the  right  of  the  ex- 
ecutors to  sell,  appears  from  a  general  survey,  of  the  will  and 
codicil  to  be  so  fortified  and  unassailable  that  it  seems  unneces> 
saiy  to  seek  to  strengthen  it  fiirther,  by  attacking  them.  They 
can  stand  without  conflicting  with  it. 

The  conclusion  arrived  at  is,  that  the  codicil  has  not  revoked 
the  powers  of  sale  given  by  the  will;  that  such  powers  were  pro- 
perly exercised  in  the  sale  of  the  lot  in  question  to  Bobert  Dyson; 
and  that  by  their  conveyance  all  the  right,  tide,  and  iaterest  of 
James  B.  Smith,  in  and  to  the  said  premises,  were  vested  in 
Dyson,  who  held  them  disentangled  from  any  trust  and  unem- 
barrassed by  any  limitations. 

Bobert  Dyson  conveyed  this  lot  with  others  to  Matthew  Saint 
Clair  Clarke,  one  of  tiie  executors,  and  his  wife,  one  of  the 
daughters  of  the  testator,  by  a  clear,  absolute  conveyance,  pur- 
porting  to  be  for  a  good  consideration  paid  by  them.  The  par- 
ties to  whom  they  conveyed  took  from  them,  not  as  devisees  but 
as  purchasers  from  Dyson,  and  cannot  be  charged  with  notice 
of  any  restriction.    Each  deed  formingalink  inthechain  of  title 

15 
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is  an  absolute  oonyejance  and  for  valuable  consideration,  contain- 
ing no  suggestion  of  any  doud  or  embarrassment  thereon ;  and  by 
a  succession  of  these,  it  has  come  into  the  hands  of  the  plaintiffs. 

The  answer  of  the  defendant  admits  the  title  to  haye  been  in 
James  B.  Smith  at  his  death.  The  Begister's  searches  hereto 
annexed  show  that  there  were  no  incumbrances  on  the  premises 
at  the  commencement  of  this  action. 

My  opinion  therefore  is,  that  the  plaintifft  have  a  valid  title 
thereto. 

All  which,  &c. 
January  12, 1867, 

**  M.  Hoffman,  Jun." 

Upon  tbe  coming  in  of  this  Beport,  the  action  was  heard  at 
Special  Term  in  February,  1857.  Mr.  J.  Dusb,  before  whom  it 
was  heard,  gave  judgment  as  follows : 

"This  cause  came  on  to  be  heard  upon  the  complaint,  answer, 
order  of  reference  and  opinion  of  the  Beferee  appointed  in  the 
action ;  and  after  heariug  Mr.  Edwards  Pierrepont,  of  counsel 
for  the  plaintiff,  and  Mr.  Edward  Hoffman,  of  counsel  for  the 
defendant,  and  due  deUberation  being  had  by  the  Court: 

It  is  ordered  and  adjudged,  that  the  defendant  perform  speci-' 
fically  her  contract  set  forth  in  the  complaint  and  admitted  by 
the  answer.  That  she  receive  and  accept  the  deed  tendered  by 
the  plaintiffii  of  the  premises  in  question;  and  that  sbe  pay  unto 
the  plaintiff  the  sum  of  twelve  thousand  dollars,  with  interest 
from  the  first  day  of  April,  1856.  That  sbe  execute  and  deliver 
to  the  plaintiflH  her  bond,  secured  by  mortgage  upon  the  said 
premises,  payable  as  in  the  said  contract  specified,  to  wit:  one 
thousand  dollars  on  tbe  first  day  of  April,  1857 ;  one  thousand 
dollars  on  the  first  day  of  April,  1858 ;  and  twelve  hundred  and 
fifty  dollars  on  the  first  day  of  April,  1869 ;  with  interest  on  said 
several  sums  until  paid,  to  be  computed  from  the  first  day  of 
April,  1856,  and  payable  half-yearly ;  said  mortgage  to  be  a  sub* 
sequent  hen  to  a  mortgage  for  ten  thousand  dollars,  to  be  exe- 
cuted by  the  said  defendant. 

And  it  is  fiirther  ordered  and  adjudged,  that  the  defendant 
pay  the  costs  of  this  action^  taxed  with  allowance  at  $826 18, 
unto  the  plaintiff." 
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From  this  judgment  the  defendant  appealed  to  the  General 
Tenn. 

R  Hoffmasr^  for  the  defendant 
j    Jat«m&  iferjiepcm^  for  the  pLuntiffi 

By  the  Coubt.  We  are  entirely  sati£(fied  with  the  BepoTt  of 
the  Beferee  in  this  case,  and  with  the  reasons  that  he  has  so 
fqlly  and  ably  given  in  suj^ort  of  his  decision.  We  observe,  in 
addition,  that,  so  fitr  from  there  being  any  incompatibility  be- 
tween a  power  to  sell  and  a  power  to  divide,  the  exercise  of 
the  former  may,  frequently,  be  necessary  to  that  of  the  latter, 
that  is;  a  sale  of  portions  of  the  estate  may  be  necessary  to 
enable  the  trustees  of  the  power  to  make  a  just  and  equal  divir 
son  of  the  whole,  and  hence,  when  a  power  to  sell  is  not  ex- 
pressly given,  its  existence,  as  incidental  to  that  of  a  division, 
may  reasonably  be  implied* 
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another. 

Whether  an  injanctioii  may  rightfnlly  be  iasoed  to  restrain  a  defendant  flrom  work- 
ing; jptmdadA  Uttf  for  aay  other  person  than  the  plainti^  in  yiolation  of  a  oontract 
with  the  plaintiflT,  ia;  upon  the  authorities,  a  donbtftd  question,  but  the  precedemti 
in  tfaia  State  seem  to  be  against  the  exercise  of  the  power.  Admitting,  how- 
ever, that  the  power  of  granting  sach  an  injqnction,  pendente  UU^  ezistSy  it  is 
certain  that  its  exerdse  must;  in  many  cases,  be  a  harsh  and  oppressive  prooeed- 
ing;  ainoe  it  may  depriye  the  defendant  of  his  only  means  of  gaining  a  subsistence 
or  of  supporting  his  fionily  during  the  continuance  of  a  litigation  that  may  last  fbr 
months  or  yeara 

nure  are  certain  rules  that  ought  to  govern  a  Court  of  Equity  in  the  exercise  <^ 
its  summary,  and  in  a  degree  arbitrary,  power  of  granting  injunctions,  and  these 
rules  ftxrbid  the  exercise  of  the  power  where  it  will  operate  oppressively  or  wotk. 
an  inmoediate  injury,  or  when  the  right  of  the  plaintiff  is  doubtfbl,  or  the  facts 
aee  not  deariy  ascertained.  An  injunction  should  not  be  issued  unless  the  right 
is  ciear,  and  it  will  not  be  awarded  ni  doubtfol  cases,  nor  in  new  ones  not  coming 
within  established  principles. 

Iban  TiewB  ofo^t  to  gorem  the  Court  even  upon  a  floal  hearing:  Much  mora 
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should  tbej  be  deemed  oontroUing  when  the  application  is  for  an  injunction 
pendente  lUej  and  the  grounds  of  the  application  are  controyerted  and  the  Acts  are 
involved  in  serious  doubt 

Beld,  that  the  plaintLQ^  upon  the  papers  before  the  Court,  had  fiuled  to  establish  m 
case  that  could  warrant  the  issuing  of  an  injunction  in  the  present  stage  of  the 
action.  Neither  the  rights  nor  the  facts  upon  which  he  relied,  were  dearly 
established. 

Order  denying  injunction  affirmed  with  coBt& 

(Before  Dubb,  Boswobth,  HomuLK  and  Wocamurw,  J.  J.) 
Heard,  May  9 ;  decided,  May  16, 1857. 

This  action  comes  before  the  Court,  at  General  Term,  on  an 
appeal  by  the  plaintiflB  &om  an  order  made  on  the  9th  of  March, 
1857|  by  Mr.  Justice  Hoffman,  dJasolving  a  temporaiy  injunc- 
tion, and  denying  a  motion  for  its  continuance  J3e7u2enfe  Ute. 

The  following  are  the  material  &cts  of  the  case,  as  collected 
from  the  pleadings  and  the  affidavits  of  the  parties. 

The  bill  of  complaint  was  filed  to  restrain  the  defendant| 
Mayer,  fix>m  painting  photographic  likenesses,  &c.,  for  any  person 
or  persons  other  than  the  plaintifls,  and  to  recover  dam^iges  for 
his  alleged  breach  of  contract  with  the  plaintifb  to  work  for 
them.  ' 

It  alleges  that  the  plaintiffi  are  partsiers,  carrying  on  business 
together  as  photographists  in  Paris,  under  the  firm  name  of  Fre- 
dericks, Fenebert  &  Le  Blanc,  and  in  the  city  of  New  York, 
under  the  name  of  Charles  D.  Fredericks,  and  that  as  such  co- 
partners they  entered  into  a  contract  with  the  defendant,  Mayer, 
on  the  2d  day  of  June,  1855,  at  the  city  of  Paris,  whereby  tiiey 
agreed  to  pay  his  expenses  to  New  York,  and  to  employ  him 
there  for  the  term  of  three  years,  at  a  salary  named,  and  lliat  he 
agreed  to  work  asan  artdst^  painting,  &c.,  ^'for  the  house  of  New 
York,"  and  "not  to  work  for  any  other  house  or  person  during 
the  term  of  the  contract^  excepting  Fredericks,  Penebert  &  Le 
Blanc,"  and  that  he  would  proceed  to  New  York,  and  place  him^ 
self  at  the  disposition  of  Mr.  Fredericks  for  the  said  term  of  three 
years. 

That  the  defendant,  Mayer,  in  pursuauce  of  the  said  contract| 
came  to  New  York  and  entered  into  the  service  of  the  plaintiffs, 
and  remained  in  their  service,  under  the  direction  of  the  said 
Fredericks,  until  about  the  first  of  September,  1856,  when  he  left 
their  service  and  entered  into  the  service  of  the  defendant,  Gurneyi 
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£>r  whom  he  is  now  perfonning  similar  work,  &c,  and  that  the 
defendant^  G-nmej,  when  Mayer  went  into  his  employ,  knew  of 
the  existence  of  the  contract  between  the  plaintiff  and  Mayer. 

The  defendant,  Mayer,  by  affidavit,  admits  the  making  of  the 
contract,  but  denies  that  it  was  performed  on  the  part  of  the 
plaintiflk,  or  that  he,  in  &ct,  ever  entered  into  their  service;  on 
the  contrary,  he  states  that  on  his  arrival  in  New  York  he  fonnd 
that  he  bad  been  deceived, — that  he  then  fonnd  that  the  plamtifEs 
had  no  '* house"  in  this  dty,  and  that  said  firm  had  no  existence 
here— bat  that  the  defendant,  Eredericks,  had  previously  entered 
into  partnership  with  the  defendant,  Gumey,  under  the  name  of 
Fredericks  &  Gximey,  who  were  carrying  on  the  business,  and 
that  he  would  not  have  left  Fans  but  for  his  reliance  upon  the 
rqiresentations  and  his  belief  that  the  plaintiffis  had  an  established 
honse  in  New  York, — ^that  being  wholly  dependent  upon  his 
profession  for  support,  and  his  iamily  and  parents  dependent 
upon  him,  and  the  plajntifls  not  employing,  nor  offering  to  em- 
ploy him,  he  entered  into  the  employ  of  the  firm  of  Ghimey  & 
Fredericks,  and  continued  to  work  for  them  (for  upwards  of  one 
year)  until  their  partnership  was  dissolved,  about  the  1st  of 
August^  1866,  and  received  his  salary  solely  from  them. 

That  afterihe  dissolution  of  the  firm  of  Qumey  k  Frederida^ 
he  entered  into  an  agreement  with  Cbmey  to  work  for  him,  and 
is  satisfied  of  the  ab^ty  of  Gumey  to  pay  his  salary,  which  it  is 
absolutely  necessary  that  he  should  receive  regularly  for  the 
support  of  himself  and  his  parents,  and  that  he  does  not  feel 
fla^afied  of  the  solvency  of  the  said  Fredericks. 

The  defendant,  Gumey,  by  his  affidavit,  states  that  eighteen 
months  prior  to  the  contract  with  Mayer  he  entered  into  partner* 
ship  wiUi  Fredericks,  and  that  the  other  phuntif&  were  not 
engaged  in  business  with  him. 

That  he  advanced  to  Fredericks,  for  the  use  of  the  firm,  five 
hundred  dollars,  on  Fredericks'  representation  that  that  sum  was 
neceaaary,  to  be  deposited  in  Paris,  as  security,  to  engage  artists 
for  the  partnership  to  color  photographs,  and  also  advanced  the 
money  to  pay  the  artists'  expenses  to  this  country,  and  that 
Mayer,  and  other  artists  came  to  this  country  and  entered  into 
the  employment  of  the  firm  of  Gumey  &  FSnederickB,  and  that 
he  supposed  the  contracts  were  made  with  them  in  the  name  of 
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the  firm  of  Ghimey  k  Fiedeiicks,  but  the  contracts  being  in 
French  he  could  not  read  them,  and,  in  fitct,  he  sajB  he  did  not 
see  them  till  shortly  before  the  dissolution  of  that  finn. 

That  the  plaintiff  never  had  any  place  of  business  in  New 
York  until  after  such  dissolution ;  That  Fredericks  was  bound 
by  their  agreement  of  co-partoeiBhip  to  give  his  midiTided  atten. 
tion  to  the  business  of  their  firm,  and  he  avers  that  the  contracts 
in  question  were  drawn  wrongMly,  and  mth  intent  to  de&aud 
him,  in  the  name  of  the  plaintiff;  that  Mayer  was,  in  &ct^  always 
in  the  employ  of  Gumey  &  Fredericks,  who  paid  his  expenses  to 
this  county,  and  his  salary. 

Both  Mayer  and  Gumey  also  refer  to  an  agreement,  or  con- 
sent, signed  by  Gumey  and  by  Fredericks,  giving  Mayer  per- 
mission to  go  to  Philadelphia  (where  he  worked  for  the  firm  of 
Fredericks,  Fenebert  &  Germon),  to  return  whenever  theyi 
Gumey  &  Fredericks,  should  desire  it,  and  stipulating  that  ^'the 
contract  between  Mr.  Mayer  and  ourselves  will  not  be  affected 
by  this  absence."  Under  this  permission  Mayer  was  absent 
about  one  month. 

The  plaintiff^  Fredericks,  to  repel  these  affidavits,  states  that 
the  plainti£^  Fredericks,  Penebert  &  Le  Blanc,  never  had  any 
connection  with  Gumey,  nor  were  co-partners  with  him,  but 
that  as  between  him  and  Penebert  and  Le  Blanc  he  accounted  for 
one-half  of  his  share  of  the  profits  of  the  business  of  G-umey  k 
Fredericks;  He  does  not  allege  that  the  plaintiffi^  in  any  otiher 
manner,  had  any  house  or  place  of  business  in  New  York. 

He  does  not  deny  that  the  money  was  advanced,  as  stated  by 
the  defendant,  Gumey,  and  that  tiie  artists  entered  into  the  em- 
ployment of  the  firm  of  Gumey  k  Fredericks,  and  continued  in 
their  employment  until  the  dissolution  of  that  firm. 

Various  other  fitcts  of  minor  importance  are  stated  in  the 
affidavits  of  the  parties,  and  other  affidavits  read  on  the  motion, 
and  in  many  particulars  there  is  direct  confiict  between  the 
affidavits  produced,  and  particularly  upon  the  question  whether 
Gumey  knew,  during  the  continuance  of  the  partnership,  and 
when  the  artists  entered  into  their  employment,  in  whose  names 
the  contracts  were  drawn ;  and  as  against  the  defendant,  Gumey, 
the  plaintiff  Fredericks,  insists  that  he  was  to  produce  the  artists 
and  allow  them  to  work  for  Gumey  k  Fredericks,  while  they 
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continued  together,  and  that,  having  the  dispoaal  of  them  hiinsel^ 
he  has  a  light  to  retain  them  in  his  own  aeryice^ 

A^  B.  DgeU,  tor  plaintifft,  relied  prindpaUy  onLumi^Y.  Wag* 
ner^  IS  Eng.  L.  &  Eq.  B.262. 

F*  Hhwhndf  for  defendants,  dted  the  caaes  in  our  own  Oonrta, 
4  Paige>  264.  2  Edw.  CL  B.  629;  lBaxb« S.  GB.  815 as  pioving 
that  the  Court  had  no  power  to  grant  an  injunction* 

By  thb  Coubt.  Woodruff,  J. — ^The  question  aigued  at 
some  length  before  us  on  this  appeal  is^  whether  the  Court 
will  interfere  by  injunction  to  restrain  a  breach  of  a  contract 
&r  personal  senaces  of  the  description  mentioned  in  the  com- 
plaint. 

Althcmgh  it  is  conceded  that  the  Court  cannot,  by  its  decree, 
compel  an  artist  to  employ  his  skill  in  his  art  for  the  plaintifb' 
benefit,  it  is  neverthelefls  insisted,  that  where  the  contracting 
artist  has  agreed  that  he  will  not  work  for  any  other  person,  the 
Ckrart  will  do  all  that  it  can  to  enforce  performance  by  enjoining 
the  artist  not  to  work  for  any  other  than  the  plaintifib.  Various 
authorities  are  referred  to,  as  showing  the  validity  of  such  an 
agreement)  and  in  support  of  the  authority  and  duly  of  the 
Court  to  interfere  by  injunction.  The  case  of  Lumlet/  v.  Wagnerj 
(1  De  Gex,  McKanghten  k  Gbrdon,  604;  13  Law  &  Eq.  B.  262,) 
is  mainly  relied  upon,  with  the  cases  therein  cited. 

On  the  other  himd,  it  is  insisted  that  an  injunction  should  not 
iasne  to  restrain  a  defendant  fix>m  rendering  services  to  another, 
when  it  is  dear  that  the  court  cannot,  by  its  decree,  compel  a 
performance  of  the  afl&rmative  covenant  to  work  for  the  plaintiffiu 
That  the  injunction  is  only  granted  as  auxiliary  to  the  execution 
of  the  decree,  and  where  the  decree  can  itself  be  enforced;  and 
that  the  Court  will  not  attempt  to  compel  the  specific  perform- 
anoe  of  an  agreement  to  render  personal  services,  but  will  leave 
the  party)  complaining  of  a  breach,  to  his  remedy  at  law.  And  to 
these  points,  Aforris  v.  Coleman  (18  Ves.  437),  Clarke  v.  Price  (2 
Wil&  Ch'y  K 157),  Kemble  v.  Kean  (6  Sim.  R  833),  and  Baldwin 
V.  She  for  IHffusing  Us^l  Knowledge  (9  Sim.  E.  393) — ^in  Eng- 
land:  and  De  Bmifinoli  v.  Oorsetti  (9  Paige,  264),  Hdtnilin  v. 
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Binm/^ord  (2  Edw.  CL  B.  629,  and  Smqtiirvso  y.  BsMdeUi  (1 
Barb.  S.  C.  R  816)— in  this  State,  are  cited. 

Althongli  the  precedents  in  this  State,  so  often  as  the  question 
has  arisen  here,  seem  to  be  against  the  plaintiff,  we  do  not  think 
it  neoessaiy,  and  it  is  therefore,  in  this  stage  of  the  cause,  perhaps 
improper  to  decide  this  question. 

The  appeal  may  be  disposed  of  upon  the  grounds  which 
appear  in  substance  to  have  govemed  the  decision  of  the  motion 
at  the  Special  Term. 

The  motion  is  for  an  injunction  pendente  Ute.  It  is  a  harsh 
and,  may  be,  an  oppresaiye  exercise  of  the  power  of  the  Courts 
operating  to  deprive  the  defendant  of  the  means  of  gaining  a 
subsistence,  and  of  the  ability  to  support  his  fsonily ,  while  the 
litigation  is  going  on,  which  may  continue  many  months,  and  in 
a  case  in  which  the  right  of  the  plaintiff  is  denied. 

The  frequency  of  applications  for  injunctioiis,  pendente  Uie^ 
and,  I  may  add,  the  facility  with  which  they  are  obtained,  may 
properly  induce  us  to  recur  to  some  familiar  rules  which  ought 
to  goyem  the  Court  in  the  exercise  of  its  summary  and,  in  a 
degree,  arbitrary  power ;  it  should  be  guarded  by  a  most  cautioua 
discretion,  forbidding  its  exercise  when  it  will  operate  oppres- 
siyely  or  work  immediate  injury,  or  where  the  right  of  the 
plaintiff  is  doubtfol,  or  the  facts  are  not  clearly  ascertained.  It 
has  been  well  said,  that  "there  is  no  power,  the  exercise  of 
which  is  more  delicate,  which  requires  greater  caution,  delibera- 
tion and  sound  discretion,  or  is  more  dangerous  in  a  doubtful 
case,  than  the  issuing  of  an  injxmction.  It  is  the  strong  arm  of 
Equity,  which  ought  never  to  be  extended  unless  to  cases  of 
great  injury,  where  courts  of  law  cannot  afford  an  adequate  or 
oommensuiute  remedy  in  damages.  The  right  must  beclear,  *  *  * 
and  it  wiU  not  be  awarded  in  doubtful  cases,  nor  in  new  ones  not 
coming  within  well-established  principles."  (Mr.  Jtistice  Baldwin 
in  1  Bald.  Cir.  Ct  B.  218 ;  note  to  2  Story's  Eq.  Jur.  §  969  b.) 

These  views  should  govern  the  Court  on  a  final  hearing,  and 
with  all  the  proofii  necessary  to  a  final  decree  before  them. 
Much  more  should  they  control  us  on  an  application  for  an 
injunction  pendente  lUe^  while  the  grounds  of  the  application  are 
controverted,  and  the  &cts  involved  in  serious  doubt  Even 
in  the  case  relied  upon  by  the  plainti&'  counsel  it  will  be  seeiii 
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bj  a  recoxrenoe  to  the  case  then  before  the  Ooturt^  it  Was  deemed 
that  there  was  no  doubt  of  the  rights  of  the  parties  upon  the 
eyidenoe. 

However,  then,  the  present  case  may  hereafter  appear,  when 
ike  prooft  shall  be  produced  upon  the  trial,  and  whether  the 
Court  may  or  may  not  be  brought  to  conclude  that  an  injunction 
may  be  issued  to  restrain  the  breach  of  the  defendant's  covenant 
not  to  work  for  any  other  than  the  plaintiffa,  it  must  suffice  for 
the  purposes  of  this  appeal  to  say,  lliat  the  papers  before  us  do 
not  establish  such  a  case  as  warrants  the  granting  of  this  sum^ 
mary  and  harsh  remedy  in  the  present  stage  of  the  action. 
Neither  the  right  nor  the  &cts  are  clearly  established  in  the 
pkintLfis'  fitvor. 

Without  entering  into  any  minute  detail  in  regard  to  the  van* 
ous  matters  wherein  the  affidavits  are  conflicting,  we  think  that 
if  the  balance  of  evidence  does  not  establish,  it  creates  a  strong 
probability,  that  the  contract  with  Mayer  was  itself  a  fraud  upon 
him,  in  holding  out  that  the  plainti^  had  a  house  or  firm  in 
New  York,  and  were  carrying  on  business  here,  and  that  he  was 
to  have  employment  with  them  in  such  firm,  when,  in  &ct,  no 
SQcli  firm  existed  here,  and  Fredericks  was  already  in  partnership 
here  with  another,  (the  defendant,  Ghimey,)  and  therefore  that 
the  agreanent  did  not  bind  Mayer  at  all.  And  if  it  be  suggested, 
that,  by  the  contract,  Mayer  placed  himself  at  the  disposal  of  the 
plaintiff  Fredericks,  the  answer  is  furnished  by  the  contract 
itself^  wbicli  limits  that  disposal  to  working  for  the  plaintiffs' 
house  in  New  York.  And  if  the  acts  of  the  parties,  Fredericks 
and  Mayer,  may  be  regarded  as  showing  that  working  for  Qur- 
ney  and  Fredericks  was  within  the  purview  of  the  contract,  as 
mutaally  understood  and  intended,  it  is  answered,  plausibly,  at 
least^  that  Gumey  &  Fredericks,  being  the  only  house  in  New 
York  in  which  either  of  the  pladntifib  had  any  interest,  placing 
the  defendant,  Mayer,  with  them,  maybe  regarded  as  a  practical 
exposition  of  the  contract,  designating  that  house  as  the  house  in 
New  York  for  whom  he  was  to  work  in  New  York ;  and  there- 
fore, that  upon  the  dissolution  of  that  firm,  the  obligation  ceased, 
because  he  could  work  for  them  no  longer.  This  exposition  of 
the  contract  finds  strong  support  in  the  paper  signed  by  Frede- 
ricks  himself  in  which  the  contract  is  distinctly  recognised  as  a 
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contract  between  Mayer  and  Qximey  &  FrederickB,  very  dearly 
indicating,  that,  whether  in  their  names  or  not^  it  was  a  contract 
for  their  benefit 

The  doubts  in  &vor  of  the  defendant,  Gumey,  are  even  greater. 
It  is  not  denied  that  the  'firm  of  Onmey  &  Fredericks  existed 
long  before  the  contracts  with  the  artists  were  made ;  that  Ghir^ 
ney  advanced  the  five  hundred  dollars  to  secure  the  employment 
of  the  artists;  that  he  paid  their  expenses  to  this  countiy ;  that 
they  entered  into  the  employment  of  the  firm  and  so  continued 
until  the  dissolution,  and  were  paid  by  the  firm.  Although, 
there  is  contradiction  on  the  subject^  we  are  not  satisfied  that  the 
making  of  these  contracts  with  the  artists,  in  other  names  than 
that  of  the  firm,  was  with  his  knowledge  or  assent  If,  in  this 
respect,  there  was  not  a  purposed  deception,  it  at  least  appears 
that  the  contracts  were  for  the  benefit  of  the  firm,  and  were  so 
treated  and  so  regarded^  by  both  Fredericks  and  Gumey,  until 
their  interests  became  hostile,  and  Fredericks  was  about  to  esta- 
blish arival  business.  The  inference  firom  the  papers  before  us  is 
by  no  means  slight  nor  feeble,  that  the  whole  enterprise  of  bring- 
ing the  artists  to  this  country  originated  with  Gumey  k  Frede- 
ricks ;  and,  the  whole  advance  being  made  by  Gumey  on  their 
account)  with  the  expenses  resulting  from  the  enterprise,  that  the 
engagement  with  the  artists,  as  between  Gumey  and  Fredericks, 
was  for  the  sole  benefit  of  that  firm,  and  therefore  subject  to  the 
usual  incidents  of  a  dissolution  of  the  firm,  in  which  case  Frede- 
ricks could  not  equitably  claim  any  exclusive  interest  in  the 
contracts,  or  sole  control  over  the  employees. 

I  am  aware  that  there  are  many  statements,  on  the  behalf  of 
the  plaintiff,  that  are  relied  upon  as  weakening  the  inferences 
above  intimated,  and  that  there  are  many  particulars  in  which 
there  is  a  conflict  of  evidence;  but  the  genenil  result,  in  its  influ- 
ence upon  our  mindS)  is  sufficiently  indicated  by  what  has  been 
said.  In  this  statement^  it  is  not  designed  to  say  that  these  views, 
so  &vorable  to  the  defendants,  are  decisively  established.  It  is 
enough  to  say  that  upon  the  merits,  the  plaintiff'  case  is  involved 
in  great  doubt,  and,  I  may  add,  that  the  scale  seems  to  incline  in 
the  defendants'  fitvor. 

After  what  has  been  suggested,  in  regard  to  the  propriety  of 
granting  an  injunction  under  such  circumstances^  it  only  remains 
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io  add,  that  we  think  the  discretioii  of  the  Court  at  special  term 
ms  wisely  exercised,  and  that  the  order  appealed  from  must  be 
aflBrmed. 
Order  aflSimecL 


A.  HxAiiT  aad  J.  Reddhtgton,  Executors  of  K  Gilman, 

deceased,  v.  W.  W.  Gilman. 

A  bnk  diedc,  in  the  hands  of  the  drawer,  paid  hj  him,  is  not  evidence,  per  m^ 
of  a  debt  dne  to  him  fixm  the  payee;  bat  when  it  is  shown  that  the  check  was  in 
hdL  lent  to  the  payee^  it  may  be  read  in  evidenee  to  proye  the  amount  of  the 
loan.  A  draft)  in  the  hands  of  an  acceptor,  and  paid  by  him^  is  not  evidence  of 
a  debt  due  to  him  from  the  drawer;  bnt  on  the  contraiy,  the  presumption  of  law 
ii^  that  the  draft  was  drawn  against  ftmds  of  the  drawer,  then  in  his  handa 
In  order  to  charge  the  drawer  of  a  bank  check,  it  is  not  necesaaiytoshow  present* 
ment  Ibr  payment  and  reftisa],  if  it  is  proved  that,  at  the  time,  he  had  no  (hnds  in 
the  bank  upon  which  the  check  was  drawn.  When  an  aooount  has  been  rendered 
to  a  defSandant  which,  on  the  trial,  he  refuses  to  produce,  and  which,  it  appears, 
was  traiiacribed  from  the  ledger  of  the  plaintiffs,  the  account  in  the  ledger  is  good 
seooDdaiy  evidence.  But  when  no  reason  is  shown  for  not  producing  the  ledger^ 
a  ooipy  of  the  aooount  taken  from  the  ledger  cannot  be  received,  as  it  is  plainly 
not  tho  best  secondaiy  evidence  which,  the  plainti£b  had  it  in  their  power,  to 
giv&  The  American  cases  have  estahlished  that  there  are  grades  in  secondary 
evidence^  and  the  true  rule  deducible  ih>m  them  is,  Undoubtedly,  that  laid  down 
by  Mr.  GmnnffHiAF;  namely,  "That,  if  from  the  nature  of  the  case  itself  it  is 
nanifest  that  a  more  satis&ctory  kind  of  secondaiy  evidence  exists  the  party  will 
be  required  to  produce  it,  but  when  the  nature  of  the  case  does  not  diadoee  the 
existeiioe  of  such  better  evidence,  the  objector  must  prove  its  existence,  and  must 
alao  prove  that  it  was  known  to  the  other  party  in  season  to  haVe  been  produced 
on  the  trial" 

jEhe  referee  in  this  causey  overruling  the  objection  of  the  counsel  ibr  the  defendant^ 
had  admitted  in  evidence  a  copy  of  an  account)  taken  from  a  ledger,  admitted  to 
be  m  the  posseasion  of  the  p]iuntii&,  as  proof  of  the  contents  of  an  account  which, 
it  was  alleged,  had  been  rendered  to  the  defendant 

Sid,  that  the  evidence  ought  not  to  have  been  received,  and  that,  for  tliis  error,  the 
Judgment  npon  the  report  of  the  referee  must  be  reversed,  and  a  new  trial  ordered. 
Gosts  to  abide  event 
(Be&fe  jyuESL,  BoewoBTH,  and  SLOflSOir,  J.J.) 
Heard,  lCarch9;  decided.  May  16,  1867. 

Tms  acdon  comes  before  the  Court  at  General  Term,  on  an 
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appeal  by  the  defendant  from  a  Judgment  at  Special  Term, 
entered  upon  the  Beport  of  a  referee,  in  favor  of  the  plaintiffii. 
The  judgment,  including  costs,  was  for  $24,709  78. 

The  following  is  the  report  of  the  referee : 
To  the  Justices  of  the  Superior  Court  of  the  City  of  New  York : 

In  pursuance  of  an  order  of  this  Honorable  Court,  made  in  the 
above  entitled  action,  bearing  date  on  the  8d  day  of  November, 
1856,  by  which  it  was  ordered  that  the  issues  joined  in  this  action 
be  referred  to  me,  the  subscriber,  to  hear  and  decide  the  same, 
and  report  thereon  to  this  Court,  I,  James  Maurice,  Beferee  as 
aforesaid,  respectftilly  report: 

That  I  have  been  attended  on  the  reference  under  the  above 
recited  order,  at  my  office.  No.  67  Wall  Street,  in  the  City  of 
New  York,  by  the  counsel  for  the  plaintifb  and  defendant, 
respectively,  and  have  heard  and  considered  their  proofi  and 
allegations ;  I  do  further  find  and  report  the  following  facts : 

That  Nathaniel  Oilman  and  Nathaniel  Gilman,  Junior,  were 
copartners  in  business,  under  the  firm  of  Nathaniel  Gilman  and 
Son. 

That  the  partnership  of  Nathaniel  Gilman  and  Son  had  various 
dealings  and  business  transactions  with  the  defendant,  com- 
mencing on  or  about  the  tenth  day  of  l)eceniber,  1846,  and  con* 
tinning  until  on  or  about  the  thirtieth  day  of  November,  1862. 

That  the  first  transaction  was  a  loan  of  the  sum  of  six  hundred 
dollars,  on  December  10th,  1846,  by  the  firm  to  the  defendant, 
and  that  all  the  subsequent  transactions  (except  a  sale  of  leather, 
August  28,  1848,  amounting  to  $84  91,  by  the  firm  to  the 
defendant,)  were  loans  or  advances  of  money  by  the  firm  to  the 
defendant,  or  for  his  use,  at  his  request,  and  credits  of  sums 
received  in  various  amounts,  at  different  times,  fix)m  the  defend- 
ant or  fix)m  the  avails  of  negotiable  paper  transferred  by  him  to 
the  firm,  or  collections  by  the  firm  of  amounts  due  on  sales  made 
by  defendant,  of  leather,  belonging  to  him. 

That  the  items  composing  these  different  credits  are  contained 
in  the  account  current  annexed  to  the  complaint  in  this  action, 
and  that  independently  of  the  admissions  in  said  complaint,  no 
proof  whatever  in  support  of  such  credit  item3  was  produced  to 
or  made  before  me. 

That  the  debit  items  in  said  account  current,  (except  balances 
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for  interest^)  were  established  by  proof)  and  the  credit  items,  bj 
the  said  admissions  in  the  plaintiff'  complaint 

That  Nathaniel  GKlman,  Junior,  died  on  or  about  the  17th  daj 
of  Febroaij,  1858,  leaving  a  last  will  and  testament,  whereby 
he  appointed  the  plaintiffl  (and  another  person  who  did  not 
qualify,)  his  executors;  and  that  letters  testamentary  were 
granted  to  the  plaintilEs  on  or  about  the  10th  day  of  March, 
1863. 

That  an  account  current  was  rendered  to  the  defendant  by 
the  said  Nathaniel  Oilman,  as  such  surviving  partner,  in  the' 
month  of  March  or  April,  1868 ;  that  the  account  so  rendered, 
corresponded  with  the  said  account  annexed  to  the  pkintifb' 
complaint,  except  in  one  credit  item  in  defendant's  &vor,  amount- 
ing to  $672  71,  due  November  4, 1852,  which  item  was  not  con* 
tained  in  the  accoimt  then  rendered  to  said  defendant;  that  the 
defendant  afterwards,  on  the  same  day  the  account  was  rendered, 
and  on  two  other  occasions  shortly  thereafter,  disputed  the  cor- 
rectness of  such  account  in  geneiil  terms,  but  did  not  at  any 
time  specify  or  point  out  any  particular  item  or  items  which  he 
thought  wrong,  except  once,  when  he  made  a  specific  objection 
to  a  single  item ;  that  the  defendant  was  mistaken  in  respect  to 
the  item  objected  to  by  him,  and  the  account  in  this  particular 
was  correct ;  and  that  no  objection  was  made  by  the  defendant 
at  any  time  to  the  mode  in  which  the  interest  is  reckoned  and 
oonpated  in  such  account 

That  the  account  rendered  (including  the  credit  item  omitted 
from  it)  exhibited  a  balance  due  from  the  defendant  on  the  28th 
day  of  February,  1858,  to  the  firm  of  N.  Oilman  and  Son,  of 
nineteen  thousand  four  hundred  and  thirteen  dollars  and  ninety- 
one  cents. 

That  Nathaniel  GHIman,  surviving  partner  of  such  firm,  on  or 
about  the  ninth  day  of  July,  1866,  duly  sold,  assigned,  trans- 
ferred, and  set  over  unto  the  plaintiff  the  deman<^  in  contro- 
versy in  this  action,  and  that  the  said  plaintLfib  are  now  the 
]awM  owners  thereof 

Upon  these  £su^  I  am  of  opinion  and  do  find  and  report  that 
the  plaintifib  are  entitled  to  judgment  against  the  defendant  for 
the  said  sum  of  nineteen  thousand  four  hundred  and  thirly-one 
^Uais  and  ninety -one  cents,  with  lawful  interest  thereon,  from 
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the  twenty^eighth  day  of  February,  1868,  and  which  amoimts  in 
the  a^regate  at  the  date  of  this  report  to  the  sum  of  twenty* 
three  thousand  seven  hundred  and  ninety-two  dollars  and 
twenly-one  cents,  and  are  also  entitled  to  their  oostB  in  this 
action,  including  a  suitable  allowance. 
All  which  is  respectfully  submitted* 
Dated  New  York,  May  12ih,  1856. 

James  Maijbice, 

SoleBeferee. 

To  this  report  and  decisdon,  the  counsel  for  the  defendant  duly 
excepted.  It  is  not  necessary  to  state  at  large  the  evidence 
before  the  referee.  It  will  be  sufficient  to  state  the  exceptions 
that  were  taken  by  the  defendant's  counsel,  in  the  course  of  the 
trial,  and  which  were  argued  and  decided  upon  this  a|^)eaL 

The  plaintiflfe  having  called  upon  the  defendant  to  produce  an 
account  rendered  to  him,  and  the  same  not  being  produced,  a 
witness  for  the  plaintifEs  testified  as  follows.  "  I  have  drawn  off 
a  copy  of  the  account,  as  it  now  appears  in  the  books  of  N* 
Gilmaa  &  Son,  this  is  it :  (witness  produced  a  paper  writing.)  It 
is  a  true  copy  from  the  books  of  N.  G-ilman  &  Son.  I  believe 
it  to  be  an  exact  copy  of  the  account  defendant  received,  and  had 
in  his  hands,  with  the  exception  of  one  item;  both  accounts  were 
made  from  the  same  account  in  the  ledger;  that  item  is  a  credit 
item  of  net  sales  of  897  sides  of  leather,  amounting  to  $672.71, 
due  Nov.  4th,  1852.  It  is  not  dated ;  that  item  was  omitted,  on 
account  of  its  not  being  posted  in  the  ledger  at  that  time.  I 
have  not  a  doubt  that  this  account  is  a  copy  of  the  one  rendered." 
Thereupon  plaintifEs'  counsel  offered  in  evidence  the  paper  writ- 
ing so  produced  by  the  witness.  The  counsel  for  the  defendant 
objected  to  the  admission  of  the  same,  on  the  ground  that  it  was 
not  the  best  secondary  evidence,  which  it  was  in  the  power  of 
the  plaintifls  to  produce. 

The  referee  dedded  that  the  said  paper  writing  was  admis* 
sible,  to  which  decision  the  defendants'  counsel  duly  excepted. 
When  the  plaintifb  rested,  the  defendants'  counsel  made  the 
following  motions,  each  of  which  was  denied  by  the  referee,  and 
to  each  decision  the  defendants'  counsel  duly  excepted. 

1.  A  motion  to  strike  out,  as  not  supported  by  evidence^  all 
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the  itenis,  to  prove  which,  checks  of  Nathamel  GKhnan  k  Son 
had  been  produced  without  explaxuition, 

2.  A  motion  to  strike  out,  as  not  supported  by  evidence,  all 
the  items,  to  prove  which,  checks  of  the  defendant  had  been  pro- 
duced. 

3.  A  motion  to  strike  out^  as  not  supported  by  evidence,  all 
the  items,  to  prove  which,  drafls  drawn  by  defendant  on  N. 
Gihnan  &  Son  had  been  produced. 

4.  A  motion  to  strike  out,  as  not  supported  by  proo^  all  the 
items  of  interest. 

6.  A  motion  to  strike  out,  all  evidence,  as  to  the  account 
alleged  to  have  been  rendered  to  defendant 

6.  A  motion  to  strike  out,  as  not  supported  by  evidence,  all 
items,  as  to  which,  no  evidence  had  been  adduced,  other  than  the 
alleged  rendering  of  said  account 

£  Wesij  for  the  de&ndant,  appellant,  contended  that  the  find- 
ing  of  the  referee  upon  the  &cts,  was  not  supported  by  the 
evidence,  and  that  all  the  exceptions  taken  on  the  trial,  ought  to 
loave  heea  allowed. 

JE,  JS,  Otven^  for  the  plaintifi^  respondent^  insisted  that  the 
report  and  decision  of  the  referee,  were  in  all  respects  correct^ 
and  that  the  judgment  below,  ought  to  be  affirmed  with  costs. 

Bt  the  Coubt.  Slosson,  J. — ^The  action  is  brought  to  reco* 
ver  a  balance  of  account  alleged  to  be  due  firom  the  defendant, 
to  the  late  firm  of  N.  GUman  &  Son,  which  was  dissolved  by  the 
death  of  N.  Gilman,  Jr.,  to  whose  executors,  the  present  plaintiffii, 
the  claim  was  assigned  by  the  surviving  partner  of  the  house. 

The  referee  to  whom  the  case  was  referred,  has  reported  a  ba- 
lance, including  interest  to  the  date  of  his  report,  of  $23,792  21. 

The  transactions  between  the  parties  extend  over  a  period, 
fiom  Decemb^,  1846,  to  February,  1858,  at  which  time  N.  Gil- 
man,  Jr.,  died.  These  consisted  of  loans  made  by  the  firm  to 
the  defendant,  of  sales  of  leather  consigned  by  him  to  them,  and 
of  the  discount,  by  the  firm,  of  notes  held  by  him.  Such  dis- 
CQionts  appear  to  have  been  made  by  checks.  Ko  loans  appear 
^  have  been  made  by  the  defendant  to  the  firm* 
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Soon  after  the  dissolution  of  the  fiim,  an  aoconnt  was  rendered 
by  the  surviving  partner  to  the  defendant^  setting  out  the  entire 
transactions  between  the  parties,  from  December,  1846,  to  Febru- 
ary, 1868,  and  it  was  clahned,  at  the  trial,  that  this  account  had 
been  acquiesced  in,  and  that  it  had  the  effect  of  an  account  stated. 

The  plaintiff  do  not  seem  to  have  relied  upon  this  as  wholly 
sufficient  to  establish  the  case,  for,  in  addition  to  the  evidence 
of  the  rendering  of  the  account^  they  attempted  to  establish  a 
great  portion  of  the  debit  items  of  it,  by  independent  proof 

The  witness,  to  prove  these  items,  was  a  Mr.  MK31ellan,  who 
had  been  a  book-keeper  in  the  firm  up  to  1860,  and  then,  after 
an  absence  of  nearly  three  years,  returned  to  its  employ,  where 
he  continued  to  the  period  of  its  dissolution. 

To  a  large  number  of  the  items  proved  by  him,  no  objection  is 
made,  but  in  respect  to  others  the  evidence  is  objected  to,  as 
incompetent  or  insufficient.  The  evidence  in  respect  to  these 
latter  items  consists,  first,  of  the  checks  of  the  firm  to  the  order 
o{,  and  endorsed  by  the  defendant,  covering  nearly  $9,000,  in 
amount,  and  exten<Ung  over  a  period,  from  December  20, 1860, 
to  September  27, 1861 ;  second,  two  drafts  drawn  by  the  defend- 
ant on  the  firm,  amounting  together,  to  $1,000 ;  and  third,  two 
checks  of  the  defendant,  amounting  together,  to  $2,820.  There 
is  then  a  series  of  charges,  of  over  $2,000  in  amount,  of  which 
the  only,  or  principal  evidence,  is  the  account  rendered. 

In  respect  to  the  checks  of  the  firm,  it  is  objected  that  they 
are,  in  themselves,  no  evidence  of  money  loaned,  but  only  of 
money  paid,  and  that  the  presumption  is,  that  they  were  paid  in 
discharge  of  a  debt  A  check  is  certainly  not  evidence  in  itself 
of  a  loan,  but  under  certain  circumstances  it  may  be  good  evi- 
dence for  that  purpose,  and  we  should  be  disposed  to  think^ 
were  there  no  other  question  in  the  case,  that  the  referee,  under 
the  evidence,  was  justified  in  considering  them  proof  to  this 
point 

In  respect  to  the  second  objection,  that  of  the  admissibility  of 
the  defendant's  drafts  on  the  firm,  as  evidence  of  a  debt  on  his 
part,  we  are  clear,  that  it  is  well  taken.  Apart  from  the  aoootoit 
rendered,  these  drafts  furnish  no  evidence  of  an  indebtedness. 

The  presumption  is,  that  they  were  drawn  on  funds,  in  the 
hands  of  the  finn,  belonging  to  liie  defendant 


IP 
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It  would  appear  from  the  aoooxmt,  that  the  firm  had 
leather  for  sale,  firom  the  defendant,  at  different  times,  as  there 
are  credits  on  acootint  of  such  sales.  In  the  acoonnt,  if  properly 
made  up,  these  drafts  would  be  proper  debits ;  but  standing  by 
themselYes,  they  furnish  no  evidence  of  debt  against  the  defend* 
ant. 

In  respect  to  the  two  diecks  drawn  by  the  ctafendant,  it  is 
objected,  that  there  is  no  proof  that  they  had  been  presented  for 
payment  and  tiiat  payment  was  refiised.  We  think  it  a  sufficient 
answer  to  this,  that  the  defendant  kept  no  bank  account  at  the 
period  when  these  checks  were  drawn. 

The  principal  piece  of  evidence  on  the  part  of  the  plaintiffl| 
howeyer,  and  on  which  they  chiefly  rely  to  sustain  their  case^ 
is  the  fiictj  that  an  account  was  rendered  to  the  defendant  in  the 
^ring  of  1868,  immediately  after  the  dissolution  of  the  firm,  by 
the  death  of  N.  Oilman,  Jr.,  in  which,  as  is  claimed,  the  defendant 
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It  appears  that  the  firm  had  been  in  the  haUt  of  rendering 
yearly  accounts  to  their  customers,  and  as  I  should  infer  ftom 
the  evidence,  to  the  defendant,  in  which  interest  was  included* 

At  the  period  referred  to,  a  statement  of  the  entire  aeeoiuntwas 
ttanseribed  from  the  ledger,  covering  the  whole  period  of  the 
parties'  transactions  with  each  other,  and  rendered  to  the  defend- 
ant 

Three  questions  are  raised  in  respect  to  this  aocounl  Firsts 
astotheproof  of  the  account  itself;  second,  as  to  the  defendant's 
aoquieecence  in  it ;  and  third,  as  to  the  liability  of  the  defendant 
for  interest,  charged  in  it 

The  first  is  tiie  material  question,  in  tiie  view  we  take  of  ihe 


The  defendant  being  called  upon,  on  the  trial,  to  produce  the 
OEriginal  account  rendered,  declined  to  do  so,  and  the  derk  who 
made  out  the  original  account  from  the  ledger,  of  which  it  was 
a  mere  transcript,  then  produced  another  transcript  from  the 
ledger,  of  the  same  account,  which  he  appears  to  have:  drawn  off 
ibr  the  purposes  of  the  trial ;  and  the  same  was  offered  as  evi- 
deaiee  of  the  contents  of  the  account  which  had  been  rendered. 
The  witness  swore  it  was  a  true  copy  ftom  the  books,  and  he  had 
not  a  doubt  that  it  was  a  ootreet  oof^  ci  the  one  rendered,  with 

16 
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tbe  ezoeption  of  one  item  of  credit)  which  did  not  appear  in  the 
account  rendered;  becanse  the  item  had  not  been  then  posted  in 
the  ledger.  The  ledger  was  not  in  court,  nor  was  any  offer  made 
to  produce  it  in  lieu  of  the  copy,  nor  was  the  copy  read,  on  the 
ground  of  convenience,  with  an  offer  to  produce  the  book  for  the 
purpose  of  comparison,  or  as  a  substitute  for  the  copy,  with  an 
offer  to  produce  that,  if  required.  jBut  the  new  transcript  was 
offered  as,  in  itself  competent  evidence  of  the  contents  of  the 
original  account,  after  the  refusal  of  the  defendant  to  produce 
the  latter. 

It  was  objected  to,  on  the  ground,  that  it  was  not  the  best 
secondary  evidence  which  it  was  in  the  party's  power  to  produce; 
but  it  was  admitted  under  an  exception  to  tiie  ruling. 

I  do  not  mean  to  contend  that  there  are  any  arbitrary  or 
inflexible  degrees  of  secondary  evidence,  rendering  it  necessary 
for  a  party,  who  is  driven  to  that  description  of  proo^  to  show 
affirmatively,  in  every  instance,  that  there  is  no  higher  degree 
within  his  power,  than  the  one  he  offers;  but  I  think  it  may  be 
safely  said,  that  where  it  appears  in  the  very  offer,  or  fix>m  the 
nature  of  the  case  itself. or  from  the  circumstances  attending  the 
offer,  that  the  party  has  better  and  more  reliable  evidence  at 
hand,  and  equally  within  his  power,  he  shall  not  be  permitted 
to  resort  to  tiie  inferior  degree  first.  As  a  general  principle,  the 
law  requires  the  best  evidence  within  the  party's  power  to  pro- 
duce; and  I  see  no  reason  why  this  rule  should  not  equally 
apply  to  secondary  as  to  primary  proof  There  is  this  difference, 
it  is  true,  between  the  two  classes  of  proof:  primary  proof  is 
necessarily  single  in  its  character,  while  all  below  it,  admits  of  a 
wider  range,  and  the  fisust  may  be  established  by  a  variety  of 
evidence,  as,  for  example,  the  contents  of  a  lost  paper  may  be 
established  by  a  sworn  copy  made  at  the  time,  or  by  a  rough 
draft,  or  by  mere  recollection ;  but  it  does  not  follow  that  all 
distinction  between  these  kinds  of  proof  is  to  be  disregarded, 
and  that  they  are  all  on  a  level,  and  it  will  hardly  be  contended, 
I  think,  that  a  witness  would  be  allowed  to  prove  the  contents 
of  a  lost  paper  by  recollection,  when  he  had  in  his  pocket  a 
sworn,  or  even  an  unsworn  copy  made  by  him  at  the  time  the 
paper  in  question  was  written.  In  the  U.  S.  v.  BriUon  (2 
Mason,  4M),  where  the  contents  of  a  bank  chedc — ^for  the  altera 
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ation  of  which  the  defendant  had  been  indicted  fbr  forgery — ^was 
preyed  by  the  recollection  of  a  mtneas,  the  original  check 
haying  been  destroyed  by  the  defendant)  Judge  SrroBY  held, 
tiiat  the  role  was  nniversal,  both  in  criminal  and  civil  proofed- 
ingB,  that  the  best  evidence  was  to  be  produced  which  the  nature 
of  the  case  admitted  o^  and  that  if  an  original  instrument  was 
lost^  or  in  the  possession  of  the  adverse  party,  and  he  refused  to 
produce  it,  an  examined  copy,  if  such  existed  and  could  be 
found,  was  the  next  best  evidence,  and  must  be  produced ;  but 
if  no  such  copy  existed,  then  the  contents  of  the  paper  might 
be  proved  by  witnesses  who  had  seen  and  read  it^  and  could 
spdk  pointedly  and  clearly  to  its  tenor  and  contents. 

In  Hats  Y.  Cblvm  (14  J.  R  182)  a  witness  for  the  plaintiff 
was  objected  to  as  incompetent^  on  the  ground  that  he  had  been 
convicted  of  a  felony,  and  the  proof  of  the  conviction  was  by 
the  parol  testimony  of  a  witness,  after  it  had  been  shown  that 
the  office  of  the  clerk,  in  which  the  record  of  conviction  would 
have  been  found  on  jSle,  had  been  burned  down  and  its  contents 
destroyed.  It  was  objected  to  the  admiaedon  of  the  prooj^  that 
by  statute,  the  District- Attorney  was  required  to  certify  a  tran- 
script  of  every  conviction  to  the  Court  of  Exchequer  at  the  next 
term,  there  to  remain  on  record,  and  that  this  transcript  should 
be  produced,  as  better  evidence  than  the  mere  parol  testimony 
of  the  witness.  The  Judge  admitted  the  evidence  and  excluded 
the  plaintiff's  witness,  in  consequence  of  which  he  was  non* 
soited.  The  Court  above  reversed  the  judgment^  on  the  ground 
that  the  transcript^  which  must  be  intended  to  be  remaining  in 
the  Court  of  Exchequer,  was  "higher  prooj^  in  the  power  of 
the  party,  than  that  given  in  the  Court  below." 

In  a  note  to  §  84  of  1  Qreenleaf  on  Ev.,  the  author  says, 
that  the  result  of  the  American  cases  seems  to  establish  the  rule 
to  be,  that  "i^  from  the  nature  of  the  case  itself,  it  is  manifest 
that  a  more  satis&ctory  kind  of  secondary  evidence  exists,  the 
party  will  be  required  to  produce  it;  but  where  the  nature  of  the 
case  does  not,  of  itself  disclose  the  existence  of  such  better  evi- 
dence, the  objector  must  not  only  prove  its  existence,  but  must 
also  prove  that  it  was  known  to  the  other  party,  in  season  to 
have  been  produced  at  the  trial" 

There  axe  aeveial  admitted  grades  of  proof  in  req)eet  to  the 
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contents  of  a  lost  deed,  as  fiiBt,  a  counterpart,  if  iheie  be  one; 
if  no  coonterpart)  th^a  a  compared  copy;  and  if  no  copy,  then 
an  abstract  or  parole  evidence;  and  it  seems  that  eirideoioe  of  a 
mere  copy  would  not  be  admitted,  until  it  bad  been  sbown  that 
the  counterpart  could  not  be  produced,  (Starkie  Ev^  Part  2, 
864^;  2Atk.71.)    : 

Where  the  proof  offered  is  of  the  same  grade,  the  distinction 
of  degrees  ceases,  as  where  the  contents  of  a  lost  letter,  of  which 
no  copy  exists,  is  to  be  proved  by  the  mere  recollection  of  wit- 
nesses,  the  testimony  of  one  who'had  read  and  remembered  the 
contents,  is  as  good  as  that  of  one  who  wrote  the  letter.  {DiUo, 
ditto,  857.) 

In  England,  the  rule  as  to  secondary  proof,  seems  of  late 
years  to  have  been  mudi  relaxed.  Jii  Bmvn  y.  Woodman^  6  0. 
k  P.  206,  it  was  ruled  at  Nisi  Priusj  by  Pabxj^  Justice^  that 
there  were  no  degrees  of  secondary  evidence,  and  he  allowed 
the  contents  of  a  letter,  which  the  def<^ant  had  written  to  the 
plaintiff,  and  which  the  plaintiff  declined  to  produce  under  a 
notice,  to  be  proved  by  the  oral  testimony  of  a  witneas,  though 
the  defendant  had  kept  a  oopj  q{  the  letter;  but,  he  said,  if 
there  had  been  a  duplicate  original,  it  might  have  been  different. 

In  the  case  at  bar,  the  evidence  offered,  is  not  a  compared 
copy  of  the  account  rendered,  or  a  duplicate  of  that  account  (in 
eidier  of  which  respects,  the  book  fiom  which  it  was  taken  may 

well  be  regarded,  and  which  would  be  the  next  best  evidence  to  the 
original  itself) ;  but  it  is  a  copy  of  such  copy.  In  swearing  to 
such  last  transcript, .  therefore,  as  a  correct  copy  of  the  account 
rendered,  the  witiiess  is,  in  reality,  swearing  only  to  the  accuracy 
of  it,  as  a  transcript  £rom  the  book,  or,  argumentatively,  aaacq^y 
of  the  account  rendered,  because  the  latter  was  also  taken  fiom 
the  book. 

We  think  it  would  be  dangerous  to  hold  such  evidence  ad* 
missible.  If  in  the  case  of  a  lost  deed  the  party  should  attempt 
to  prove  its  contents  by  producing  a  copy  of  a  counterparty  or 
of  an  examined  copy  of  the  deed,  and  which  copy  so  offered  he 
had  made  for  the  purposes  of  the  trial,  while  the  examined  cop  j, 
or  counterpart  itself  was  admitted  to  be  in  his  possession,  and 
could  be  produced,  would  he  be  allowed  to  do  it?  Clearly  not 
Is  there  any  difference  in  prindple  in  the  case  of  a  party  refujdng  t^ 
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produoe,  on  notice,  an  original  pap^,  of  leas  aolemnily  tban  a 
deed?  Doessuchiefhsaljtistifyalooflerkindofseoondarjevidenoey 
(mihe  part  of  the  party  calling  for  its  production,  than  in  the  caae 
of  a  lost  instrument?  Is  it  difficult  to  perceive  why.  It  is  said 
the  par^  who  reftMs  to  produoe  the  original^  cannot  complain 
that  the  other  resorts  to  evidence  of  an  inferior  nature  to  that 
which  he  has  it  in  hijs  power  to  produce,  because,  having  the 
original  in  his  possession,  he  has  the  means  of  correcting  any 
defect  in  tlie  pioof^but  this  will  not  always  hold  good;  for  it 
often  happens  that  the  original  is  not  produced,  because  the  party 
called  on  to  produce  it,  may  not  have  the  actual  possession  or 
control  of  it  at  the  time,  or  may  have  good  and  proper  reasons 
fcr  noi  producing  it  The  law  can  look  only  to  the  end  to  be 
attained,  and  that  is,  the  truth,  by  the  beet  and  moi^  rdiabie  tes- 
timony. 

However  satis&ctory  the  evidence  may  have  been  to  the 
lefisree,  we  think  in  &ce  of  the  admitted  feet  thai  better  evideiioe 
was  present,  and  might  have  been  resorted  to,  the  transcript 
fiom  the  ledger,  should  not  have  been  admitted  as  evidence  of 
the  contents  of  the  account  rendered. 

This  w91  render  a  new  trial  necesBary. 

It  is  unnecessary  to  express  any  opinion  upon  the  question; 
how  &r  the  evidence  sustains  the  finding  of  the  referee,  that  the 
defendant  acquiesced  in  the  account  as  rendered — ^but  it  may  be 
prop^  to  say,  on  the  question  of  interest^  that  it  appearing  to 
have  been  the  practice  of  the  firm  to  make  up  annual  accounts, 
chaiging  intei^  and  this  custom  known  to  the  defendant 
during  his  dealings  with  them^  and  it  farther  appearing,  though 
Bot^  I  admit,  very  clearly,  that  annual  accounts,  made  up  in  this 
manner,  were  rendered  to  the  defendant,  and  there  being  no 
evidence  of  his  ever  having  objected  to  the  charge  of  interest,  it 
is  a  reasonable  presumption  that  he  dealt  with  the  firm,  on  the 
undentanding  that  he  was  to  pay  interest^  and  assented  to  it 
(J&feffy  V.  Cbfe,  8  Com.  502.) 

There  should  be  a  new  trial,  costs  to  abide  event 
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J.  &  R  MILBA5K  &  Co.  t;*  A.  Denitibiouk  k  Oa 

The  plaintHHi,  at  New  York,  in  Jone^  1840|  shipped  to  the  defendanti^  at  IdTerpool, 
5,000  bbk.  of  flour,  per  "N.  Biddle,"  and  8,000  per  ^'Georgianna^"  fixr  sale,  and 
by  letter  of  June  20fh,  1846,  aaid,  "Ton  will  please  make  no  dispooition  until  we 
give  yon  our  wiahea,  per  *Oaledoni%'  tmleeB  d2&  in  bond  is  attainable^  in  wbidi 
oase^  i^  in  your  judgment^  you  deem  it  our  interest  to  aooept  that  sum,  please  to 
do  so."  On  the  S^th  of  June,  1846,  per  steamer  **  Caledonia,"  the  plaintUb  wrote 
to  defendants  thus:  "We  fear  the  first  introduction  for  consumption  may  tend  to 
continue  low  prices,  as  they  will  probably  be  large  immediately  on  the  passage  of 
the  new  bill"  (Meaning,  by  the  new  bill,  the  British  Com  Law  Kll,  reducing  the 
duties  on  foreign  breadstuflfa,  then  befisre  Parliament,  "vdiich.  reoeived  the  royal 
assent  on^  the  27th  of  June,  and  went  into  operation  three  days  after.)  **  Belieying 
that  after  the  stocks  now  in  bond  shall  haye  been  reduced  by  consumption,  fto, 
that  an  improrement  may  ensue,  we  would  express  our  desire  that  these  paroela 
may  be  withheld  fiom  the  market)  until  the  operation  of  the  new  law  shall  haya 
pcoduoed  Its  results.  We  hope  we  may  not  err  in  assuming  its  passage;  though, 
if  23&  in  bond  is  attainable  on  arrival,  and  you  think  our  interest  dictates  sudi 
sale,  please  so  dispose  of  it"    The  defendants  received  this  the  12th  of  July. 

Bj  a  letter  of  the  Slst  of  July,  and  received  by  the  defendants  on  the  12th  of  Auguati 
1846,  the  plaintiffii  say:  *' We  suppose  that  ere  this  the  crop  of  wheat  has  been 
aaoertained,  as  to  its  probable  yield,  and  the  grain  and  flour  conformed  to  Buch 
result  We  therefore  ask  you  to  ezerciae  your  discretion  in  effecting  sales  fbr  us.*' 
On  the  4th,  5th,  and  7th  of  August,  1846,  the  defendants  sold  the  "N.  Biddle* 
flour,  at  prices  which  produced  $2  17  per  bbL  net^  behig  out  of  bond,  and  the 
duties  on  it  having  been  paid. 

The  defendants  advised  the  plaintiffii  of  such  sale,  by  a  letter  dated  the  18tii  of 
August,  1846,  in  which  letter  the  defendants  said  that, — '*  After  writing  you  on 
the  3d  inst,  we  were  induced,  by  the  continued  fine  appearance  of  the  season,  to 
sell  your  flour  by  the  *  Nicholas  Biddle'  at  21s.,  as  per  note  above;  and  this  wa 
now  regret^  as  on  the  11th  or  12th  inst,  a  great  change  took  place  in  the  weather, 
and  the  potato  crop  was  completely  blighted." 

'The  flour,  per  the  "  Georgianna,"  being  of  the  same  quality,  was  sold  at  later  periods^ 
and  at  prices  which  would  have  made  the  flour,  per  the  "N.  Biddle,"  produce^ 
with  interest  to  the  day  of  trial,  $14^630  38  moro  than  the  plaintiib  realised 
ftom  it  In  an  action  to  recover  this  sum  as  damages^  on  the  grounds  that  audi 
a  loss  had  been  sustained  by  reason  of  the  defendants  disobeying  the  orders  given 
to  them,  and  by  reason  of  their  negligent  peribrmanoe  of  their  duty,  as  such  fiK>- 
tors  and  agents,  it  was  heU 

1.  In  determining  the  question,  Aether  the  defendants  violated  their  instructions, 
in  selling  at  the  time  they  did,  the  letters  of  the  26th  and  27th  of  June  are  the 
only  letters  to  be  considered,  to  ascertain  the  precise  instructions  under  whidi  the 
defendants  were  then  acting,  as  th^y  had  then  received  no  others  which  gave 
aoy. 
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1  Tbe  letter  of  the  STth  of  June  is  not  fiurly  suaoeptible  of  two  mterp^tatioii^  and 
it  is  the  duty  of  the  Gonrt  to  oonstnie  it^  and  declare  its  meaning. 

t.  As  2^0.,  in  bond,  could  not  be  obtained,  on  airival  of  the  flour,  it  was  the 
daty  of  the  defendants  to  withhold  the  flour  fh>ni  maricet  until  the  stock  in 
bond,  on  the  passage  of  the  Com  Law, -had  been  reduced  by  consumption,  Aa  If 
il  was  sold  before  that,  it  was  sold  before  the  defendants  were  authorised  to  sel^ 
and  they  axe  liable  for  the  consequences  of  that  act 

4  It  was  the  right  and  duty  of  the  defendants,  after  the  stock,  then  in  bond,  had 
been  introduced  into  the  market,  and  had  been  reduced  by  consumption,  Ac,  to 
determine,  in  the  exeicae  of  good  feith,  and  of  proper  care  and  diligenoe,  whether, 
and  when,  the  Com  Law  had  produced  its  results^  and  also  to  determine,  there- 
upon, when  their  duty  and  the  interests  of  the  plaintiift  required  them  to  sell, 
acting  mider  such  instructions. 

If  they  did  not  sell  until  after  such  introduction  and  reduction,  they  are  not  liable^ 
unleas  ibey  feiled  to  exercise  the  care  and  diligence  which  a  prudent  consignee, 
acting  on  bis  own  account^  and  with  the  knowledge  or  mformatiqn  which  the  eyi- 
dence  shows  th^  possessed,  would  have  exercised. 

6i  If  they  feiled  to  exercise  that  caie  or  diligence,  or  (Usobeyed  their  instructions^  as 
aboTB  explained,  in  selling  before  the  change  in  the  market,  of  which  they  speak 
in  their  letter  of  the  I8th  of  August,  they  are  liable^  Ifthey  did  not  do  either,  th^ 
are  not  liable.    If  they  did  do  either,  th^  are  liabla 

6b  After  the  change  in  the  market^  mentioned  in  that  letter,  it  was  their  duty  to  act 
with  reference  to  the  interests  of  the  pUintifEs ;  as  they  would  be  alfected  by  that 
diange  and  the  causes  tiiat  produced  it.  , 

7.  Under  the  letter  of  the  81st  of  July,  and  recelTed  on  the  Idth  of  August^  1846; 
ttte  defimdants  were  bound  to  exercise  good  feith,  and  reasonable  care  jmd  dili- 
genoe— such  care  and  diligence  as  a  consignee,  of  ordinazy  care  and  prudence^  not 
coerced  by  any  necessity  to  sell,  and  acting  on  his  own  aooount,  would  hare  exer- 
cised under  the  same  ciicumstances.  Whether  they  exerdsed  such  care  and  dili- 
gence, was  a  question  of  feet,  to  be  determined  by  the  Jury.  If  they  fhiled  to 
exercise  it;  in  selling  when  they  did,  they  are  liable^ 

8.  To  ascertain  the  damages  whicfa^the  defendants  are  liable  to  pay,  if  liable  at  all, 
the  jury  musty  upon  a  consideration  of  all  the  evidence  bearing  upon  the  qnestions; 
at  what  time  the  market  prices  b^^  to  advance,  what  continued  to  be  the  ten- 
dency of  prices,  and  what  must  have  been  the  views  of  men  of  prudence^  having 
such  information  as  the  defendants  had,  and  acting  with  reasonable  care  and  dili- 
gence, as  to  the  time  when  this  fl[our  might  have  been  isold,  without  justiy  incur- 
ring the  imputation  of  having  acted  without  reasonable  care  and  diligence, 
ascertain  (hat  day,  and  then  determine  what  price  could  have  been  obtained  for  it 
at  tliattime,  in  sdling  it  in  the  usual  mode,  and  in  the  exercise  of  proper  care  and 
diligence.  The  defendants  should  be  chai^ged  with  that  price,  and  be  credited 
with  advances  made  and  charges  paid,  and  the  f\irther  expenses  that  would  have 
aooraed,  and  interest  on  them,  to  the  time  when  the  price  of  the  flour  would  have 
been  realized  by  them.  The  balance^  with  interest  to  the  time  of  the  verdict,  is 
the  sum  the  pla^tiffii  are  entitled  to  recover. 

%  The  jury  having  found,  under  a  question  specially  submitted,  that  the  defendants, 
in  selling  at  the  time  tiiey  did,  feiled  to  exercise  that  care  and  diligence  which 
prudent  consignees,  having  the  information  which  the  defendants  then  had,  and 
acting  on  tfaeir  own  account,  would  have  exerciBed,  it  was  also  held,  that  the  vari- 
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snoe  between  the  iMt  focmd^  and  a  dedftimtion  which,  in  adctttion  to  tUegniig  m 
diaobedienoe  of  orders,  also  avenred  that  the  defendants  aoked  ^'osnlesBlj,  and 
negligent!  J,  and  inattentiTely,  sold  prematurely,  and  for  less  than  they  oonld  hay» 
obtained^  If  they  had  fidthfljly  performed  their  duties,"  was  inmiaterial,  inasmnch 
as  the  act  of  April  11, 184ft,  (Laws  of  1849,  p.  'TOff^  §  2,  Sub.  X)  i^^Ued 
169  to  178  of  the  Code^  indusve,  to  ftiture  proceedings  hi  civil  actiaDs  which 
pending  when  the  Code  took  effect 
Judgment,  on  a  verdict  m  &Yor  of  the  plamtifih  for  $7,829  62,  affirmed. 
(Before  Dubb,  BoswoBtB,  and  BLoasoK,  J.  J.) 
Argued,  ICarch  12 ;  decided,  Ifay  16, 1867. 

Tms  action  came  before  the  Court  at  General  Term,  on  an 
vpjpeal  by  the  defendants,  from  a  judgment  in  &yor  of  the  plain* 
tiffi,  and  from  an  order  denying  a  motion  for  a  new  trial  It 
was  put  at  issue  prior  to  the  Code,  and  the  pleadings  are  drawn 
under  the  pre-existing  practice.  The  complaint  contains  the 
common  money  counts,  and  two  special  counts. 

The  first  special  count  states,  that  the  plaintifb  are,  and  were 
merchants  and  copartners  in  trade  in  New  York,  and  the  defend- 
ants are,  and  were  merchants  and  &ctorSi  and  partners  trading 
in  Liverpool,  the  consignment  to  the  defendants  in  Jxme  1846 
of  6,000  bbls.  of  flour,  worth  $35,000,  for  sale,  xmder  instmctionfl 
as  to  selling  it)  which  the  defendants  received  and  agreed  to 
obey,  but  whidi  they  violated  by  selling  before  they  were  au- 
thorized to  sell,  and  "in  such  sale,  conducted  themselves  negli- 
gently, carelessly,  and  without  due  attention  to  their  duty,  as 
such  £BCtors  of  l^e  plaintifi^  and  through  such  carelessneas,  neg- 
ligence, and  inattention,  sold  the  said  merchandise  prematurely, 
and  before  the  same  ought  to  have  been  sold  by  the  defendant^** 
and  at  low  and  insufficient  prices,  whereby  tike  plaintiffs  were 
damaged  to  the  amount  of  $20,000.  The  second  special  count 
reads  thus,  viz: 

'^  And  aJso,  for  that  whereas  the  said  defendants,  heretofore,  to 
wit)  on  the  eighteenth  day  of  July,  in  the  year  last  aforesaid,  at 
Liverpool  aforesaid,  received  a  certain  other  large  quantity  of 
merdiandise,  to  wit,  other  five  thousand  barrels  of.  flour,  of  the 
said  plaintiffs,  of  great  value,  to  w^t)  of  the  value  of  thirty  thou- 
sand dollars,  at  Liverpool,  to  be  there  taken  care  o^  dealt  with, 
disposed  o^  and  sold  by  the  defendants  as  fictors  and  agents  of 
the  plaintifb  in  this  behalf  for  a  reasonable  reward,  to  be  allowed 
to  them  by  the  said  plaintiflh  in  this  behalf  whereby  it  beoame 
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snd  was  ihe  duty  of  the  plaintiflB,  among  other  things,  to  obey 
the  orders  of  the  said  plaintiffis,  touching  the  sale,  management, 
and  disposal  of  the  said  last  mentioned  merchandise;  and  in 
oonsideEatioii  thereof  the  defendants  then  and  there  tindertook 
and  promised  to  the  plaintiflh  to  perform  and  Mfil  their  dntjr  aa 
&ck>i8  of  the  plaintiffi  in  this  behalf|  to  wit,  on  the  day  and 
year,  and  at  the  city  and  county  of  Kew  York  aforesaid* 

"Yet  the  defendants,  their  promise  in  form  last  aforesaid 
made^  not  regarding,  but  contriving  and  intending  to  deceiye 
and  de&and  the  plaintifb  in  this  behalf  and  contrary  to  their 
duty  fts  their  fictcm,  and  contrary  to  the  orders  of  the  said  plain* 
ti£E3  in  this  behalf  given  to,  and  received  by  the  defendants,  and 
caielesaly,  and  n^ligently,  and  inattentively  sold  the  said  mer* 
chandise  prematoiely,  and  for  low  and  iniraffieient  prices,  and 
fer  less  prices  than  they  might  and  could  have  had  and  obtained 
therefor,  if  th^  had  well,  feithfiilly,  and  diligently  performed 
and  fulillled  their  duty  as  factors  of  the  plaintiff  in  this  behalf; 
and  thereby  the  plainti£b  lost  the  difference  in  price  which  they 
would  have  received  if  the  defendants  had  properly  ccmducted 
Aemselves  in  this  behalf  which  difference  in  price  amounts  to  a 
large  smn  of  money,  to  wit^  twenty  thousand  dollars." 

The'  defendants  plead,  (first),  "mmrossumpsit,  as  to  all  the 
alleged  premises,  except  as  to  tlie  sum  of  $168.96  parcel  of  the 
said  several  sums  of  money,  and  as  to  that  sum,  (second)  a  tend^ 
thereof  before  suit  brought,  averring  a  continuing  readiness,  and 
present  offer  to  pay  it  The  plaintifiEs  replied  to  the  second  plea, 
admitting  the  tender,  and  took  the  money  as  a8atis&ctionj)n>&into. 

The  action  was  brought  to  trial,  before  Mr.  Justice  Boswobth 
and  a  jury  on  the  27th  of  May,  1866. 

On  the  trial,  it  appeared  that,  at  the  time  of  the  transactions  in 
-question,  the  plaintifb  were  commission  merchants  in  New  York 
with  a  branch  house  in  New  Orleana 

The  defendants  were  commission  merchants  in  Liverpool,  with 
a  branch  house  in  New  York. 

In  the  month  of  June,  1846,  the  plaintifEa  shipped  to  the 
defendants  6000  barrels  of  flour  by  the  ship  Nicholas  Biddle, 
and  8000  barrels  by  the  ship  Geoigianna.  The  flour  was  all 
of  the  same  quality,  and  arrived  about  the  same  time,  and  was 
all  oonaigned  to  the  defendants  as  fectors. 
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The  plaintifib  sent  two  letteis  of  mstructions,  one  dated  Jane 
25, 1846,  and  the  other,  more  particular  and  explicit,  dated  June 
27  of  the  same  year,  which  letters  were  both  received  by  the  de- 
fendants before  the  flour  ari^yed.  The  British  Com  Law  Bill 
reducing  the  duties  on  foreign  breadstofb  was  then  before  Par* 
liament,  and  the  flour  was  shipped  and  the  instructions  were 
given  in  view  of  the  immediate  passage  of  that  law. 

The  bill  received  the  royal  assent  on  the  27th  of  June,  1846| 
and  went  into  operation  three  days  after. 

The  defendants  sold  the  6,000  barrels  per  Nicholas  Biddle 
on  the  4th,  6ih  and  7th  of  August,  at  such  prices  as  to  give  the 
plaintifEs  but  $2 17  per  barrel ;  net 

Before  they  sold  the  Greozgianna  flour,  one  .of  the  plaintifb 
reached  Liverpool,,  and  that  shipment  was  not  sold  until  Sep- 
tember, October,  and  November  following. 

If  the  Biddle  flour,  which  was  of  the  same  quality,  and 
which  arrived  at  the  same  time,  had  been  held  as  the  Georgi- 
anna,  it  would  have  netted  the  plaintiffa,  computing  interest  up 
to  the  day  of  trial,  $14,680  29  more  than  they  received. 

The  plaintifb  claimed  this  sum  as  their  damages  for  the 
allied  sacrifice  of  their  flour.  Under  the  rules  of  law,  as  stated 
by  the  Court,  the  jury  found  that  the  defendants  would  have  been 
excusable  had  they  sold  the  flour  at  an  earlier  day  than^  according 
to  the  claim  of  the  plaintifb,  it  could  properly  be  sold,  and  the 
verdict  was  rendered  for  the  value  of  the  flour  on  that  day,  to 
wit,  for  $7,829  62." 

The  letters,  dated  June  26th  and  27th,  1846,  are  as  followsi 
viz.: 

"  New  York,  June  25, 1846. 
''  Messrs.  A.  Denkistouk  k  Ck).,  Liverpool : 

"  Oents. — ^We  had  this  pleasure  30th  ulto.,  advising  of  ship* 
ment  to  your  address,  an  invoice  of  flour,  pr.  ship  '  N.  Biddle^' 
from  N.  Orleans. 

'*  We  would  now  inform  of  having  consigned  to  you  five 
thousand  (5,000)  barrels  flour,  pr.  '  N.  Biddle,'  and  three  thou- 
sand barrels  flour  p.  ship  '  Qeorgianna,'  (8,000)  both  from  New 
Orleans.  Owing  to  some  oversight  at  N.  O.  we  have  not  rec'd 
the  entire  sets  of  bills  of  lading,  and  have  therefore  been  unable 
to  perfect  our  arrangements  with  your  house  here,  but  hope  to 
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do  80  in  time  for  the  'Caledonia'  mail ;  when  we  diall  hand  jon 
invoices. 

'^  Yon  will  please  make  no  disposition  nntil  we  give  yon  onr 
wishes,  pr.  *  Caledonia,'  nnlesft  22s.  in  bond  is  obtainable,  in 
which  case,  if  in  jonr  judgment  deem  it  onr  interest  to  accept 
that  smn,  please  to  do  so. 

"  Onr  R  W.  Milbank  designs  visiting  jonr  dty  soon,  and  we 
trost  onr  correspondence  may  be  extended.  Owing  to  the  ap- 
prehension of  exhorbitant  premium  for  the  'war  risk,'  being 
demanded,  we  hay^,  under  the  advice  of  y onr  house  here,  covered 
these  shipments  by  insurance  in  our  city  Co's.  The  same  is  sub- 
ject to  an  average  of  five  per  cent  damage. 

"  Very  respectfully, 

'<  L  &  B.  Milbank  ft  Co." 


"Nirw  YoBK,  June  27, 1846. 
"Messrs.  A.  Dsnkistouk  k  Co.,  Liverpool : 

"Gentlemen, — ^Enclosed  you  will  please  find  invoices  of  five 
thousand  barrels  'superfine'  flour,  pr.  ship  'Nicholas  Biddle/ 
and  three  thousand  barrels  'superfine'  flour  pr.  ship  'Georgi- 
anna,'  to  your  address.  The  bill  lading  we  have  handed  to  your 
Messrs.  Dennistoun  &  Co.,  with  whom  we  have  made  arrange- 
ments to  advance  us  two  dollars  and  seventy-fiye  cents  pr.  barrel 
on  the  shipment  per  '  N.  Biddle,'  and  two  dollars  and  twenty- 
five  cents  pr.  barrel  on  shipment  pr.  '  Geoigianna,'  based  on  ^ty 
days  sterling  bills  at  8  pr.  ct.  This  flour  is  fiom  the  best  Cin- 
cinnati mills,  and  in  fine  order,  having  been  forwarded  directly 
from  flat-boats  to  ships.  We  are  induced  to  hope  for  its  sharing 
a  better  fistte  than  ordinary  shipments  from  N.  Orleans,  as  we 
trust  it  may  arrive  out  in  sweet  condition.  When  shipping  we 
had  boped  for  a  better  market  than  the  prospect  now  justifies. 
We  fear  the  first  introductions  for  consumption  may  tend  to  con- 
tinue low  prices,  as  they  wiU  probably  be  large  immediately  on 
flie  passage  of  the  new  bilL  Believing  that  after  the  stocks  now 
in  bond  shall  have  been  reduced  by  consumption,  &a,  that  an 
improvement  may  ensue,  we  would  express  our  desire  that  these 
parcels  may  be  withheld  from  the  market  until  the  operation  of 
the  new  law  shall  'have  produced  its  results.    We  hope  we  may 
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not  err  in  aasoming  its  passage.  Though  if  22s.  in  bond  is  ob- 
tainable on  arrival,  and  you  think  our  interest  dictates  suoh 
sale,  please  so  dispose  of  it ;  as  we  have  before  advised,  the  ship- 
ments are  insured  here  under  direction  of  your  house.  Our 
B.  W.  Milhank  designs  visiting  your  city  by  steamer  17th  July, 
and  will  confer  with  you. 

"  Very  respectfully, 

"  Your  oVt  serv'ts, 

Endorsed—"  Bec'd  12lih  July." 

On  the  80th  of  June  the  plaintiff  wrote  agaio,  stating  that 
the  flour  was  insured  iu  New  York,  at  $4  a  barrel,  and  thai 
B.  W.  Milbank  would  soon  communicate  with  the  defendants  in 
person. 

On  the  8d  of  July  the  defendants  wrote  and  sent  their  oir> 
cular,  reading  thus : 

"  Cambria  steamer. 

"  LivsBFOOL,  8d  July,  1846. 
"Messrs.  J.  &,K  Milbank  &  Co.,  New  York: 

"Dear  Sirs, — ^We  have  none  of  your  valued  &vors  since  we 
last  addressed  you  on  the  18th  June. 

"  Our  New  York  house  advise  us  that  you  are  sending  to  omr 
address  8,000  barrels  flour,  p.  Gborgianna,  to  which,  as  well  as 
to  consignment  pr.  Nicholas  Biddle,  we  shall  give  every  atten* 
tion,  and  trust  they  may  come  to  a  good  market 

"  The  flour  market  was  very  dull  to-day,  and  the  printed  quo* 
tations  in  the  annexed  may  be  considered  £rom  6d.  to  la.  p. 
barrel  too  high. 

"We  remain,  dear  sir, 

"  Yours  truly, 

"  A.  DxmnsTOinf  &  Co." 

{Extract  from  Circular.) 

"Grain  and  Flour. — ^The  new  com  bill  received  the  royal 
assent  on  the  27th  ultimo,  and  is  now  law.  The  whole  stock  of 
foreign  grain  and  flour  in  this  port,  and  throughout  the  kingdom, 
upwards  of  two  millions  of  quarters  of  wheat  and  flour  together, 
has  been  deaied  at  the  Custom  House,  at  the  minimum  duty, 
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yizL,  4b.  per  quarter  on  wheat,  or  about  28.  ScL  on  the  bairiel  of 
floor.  The  whole  of  this  stodc  is  now  available  for  home  con* 
somption,  and  has  been  freely  brought  forward  the  last  few  days. 
Prices  have  altered  so  Httle,  that  the  old  quotations  must  remain, 
the  duty  being  added.  Free  wheat  has  declined  4s.  to  5s.  per 
quarter  within  the  last  few  days.  Western  Canal  and  Qenesee 
flour  is  about  Is.  to  Is.  6d.  per  barrel  higher  than  on  the  18th 
June,  being  now  quoted  27s.,  and  New  Orleans,  Yirginia  and 
Philadelphia  24a  to  26s.  per  barrel ;  these  quotations  being  un- 
deistood  to  apply  to  duty  paid  flour.  Indian  com  is  in  very 
dull  demand,  and  prices  again  lower,  white  and  yellow  now 
faring  about  Ihe  same  price,  SOs.  to  SSs.  per  480  lbs." 

On  the  18th  of  July  the  defendants  repHed  to  the  plaintiffi* 
letters  of  the  25th  and  27th  of  June,  and  attached  a  printed  cir* 
colar,  as  follows: 

"Pr.  Boston  str. 

"LivBRPOOL,  18th  July,  1848. 
^'Messrs.  L  &  R  MiIiBANK  ft  Co.,  New  York: 

"Gbentlemen, — Since  writing  you  on  the  3d  inst,  we  have  re* 
ceived  your  valuable  &vors  of  the  26th  June,  by  the  Qt.  Western, 
and  27th  and  80th  June,  pr.  Boston  st's,  and  we  duly  note  their 
contents. 

"  The  *  N.  Biddle '  arrived  to-day  with  your  5,000  brls.  flour, 
and  we  shall  pay  the  present  duty  on  it  at  once,  as  next  week  it 
is  probable  it  will  go  up  to  6s.  on  wheat,  and  Ss.  7)d.  on  flour.  You 
seem  inclined  to  think  that  22s.  per  brl.  should  be  taken  for  it 
in  bond,  but  this  is  26s.  free  at  present;  and  this  figure  is  not 
obtainable  for  New  Orleans  flour.  If  of  good  quality,  and  sweet, 
24s.  might  be  obtained.  In  two  days  we  hope  to  get  a  sample, 
and  have  it  valued ;  but  as  we  have  little  expectation  of  getting 
an  offer  at  the  price  you  allude  to,  we  shall  likely  store  the 
flour,  and  await  the  arrival  of  Mr.  R  W.  Milbank,  with  whom 
we  can  confer  as  to  the  future  proceedings.  We  refer  to  the 
annexed  circular  for  the  state  of  our.  markets,  and  business  gene- 
rally, and  are,  gentlemen, 

"  Your  obd't  servants, 

"A.  Dsssiarovjx  &  Ck). 
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{Eztracta  from  Circular  annexed  to  above  letter,) 

"Ghrain  and  Flour. — ^The  weather  liaa  been  fisivorable  gene- 
rally throughoat  the  kingdom  since  the  8d  instant  Harvest 
operations  have  begun  in  the  southern  counties,  and  will  be 
general  in  ten  days  or  a  fortnight,  should  the  fine  weather  con- 
tinue. The  importations,  too,  of  foreign  grain  and  flour,  having 
been  large,  and  dealers  continuing  disinclined  to  buy,  except  for 
immediate  use,  prices  have  been  farther  depressed.  The  best 
Kew  York  wheat  will  not  bring  more  than  7s.  6d.  per  bushel  of 
70  lbs. ;  Western  Canal  and  Genesee  flour,  22s.  6d.  per  barrel ; 
New  Orleans,  Virginia  and  Philadelphia,  28s.  to '25s.  per  barreL 
Indian  com  is  quite  neglected,  and  has  been  sold  as  low  as  2to. 
per  quarter  of  480  lbs. 

"  The  duty  on  foreign  wheat  is  now  5b.  per  quarter,  and  Sa 
on  tiie  barrel  of  flour." 

On  the  8d  of  August^  the  defendants  sent  the  following  letter 
and  the  printed  circular  attached,  to  the  plaintiff,  viz: 

"Liverpool,  8d  August^  1846. 
"Messrs.  L  ft  R Milbank  &  Co.,  New  York: 

"  Gtentiemen, — Since  we  had  this  pleasure  on  the  18th  July, 
the  G^orgianna,  fix)m  New  Orleans,  has  arrived  with  8,000  brla 
flour  on  your  account  We  much  fear  that  this  shipment^  as 
well  as  that  per  Nicholas  Biddle,  will  disappoint  you,  as  in  com- 
mon with  almost  all  the  flour  from  the  Gulf  this  year,  if  not 
sour,  will  only  bring  the  price  of  sour. 

"  Our  market  has  been  at  a  stand  for  some  days,  but  as  the 
last  two  or  three  days  have  been  unsettied,  there  may  possibly 
be  some  activity  to-morrow. 

"The  annexed  circular  gives  you  our  general  views  as  to 
business. 

"And  we  remain,  dear  sirs, 

"  Youjs  truly, 

"  A.  Dknnistouk  k  Co." 

{Extract  from  the  Circular  annexed  to  the  above.) 
"  Qnin  and  Hour,— The  weather  has  been  remarkably  fil>va^ 
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able  for  the  grain  crops  for  the  last  fortnight  Harvest  in  the 
soathem  oounties  is  now  pretty  general,  and  a  fortnight  ipore  of 
warm  and  dry  weather  wUl  make  it  so  throughout  the  kingdom. 
This  forward  state  of  our  crops  has  had  an  important  effect  on 
prices,  and  wheat  must  be  quoted  4s.  to  58.  per  quarter  lower 
than  on  the  17th  ultimo.  Fine  American  wheat  will  not  bring 
more  than  Ts.  per  bushel  of  80  lbs.;  Western  Canal  and  Gtenesee 
flour  26s.  to  26s.  6d.  per  barrel;  New  Orleans,  Yiiginia  and 
Philadelphia  22s.  to  2^  per  barrel.  Indian  com  has  been  in 
much  better  demand,  in  consequence  of  the  accounts  firom  Ire- 
land of  the  potato  crop  being  yery  alarming.  Yellow  com  is 
acarce,  and  much  inquired  for,  and  prices  range  firom  288.  t*  80s. 
per  quarter  of  480  lbs. 

"The  duty  on  foreign  wheat  has  advanced  to  6&  per  quarter, 
in  consequence  of  the  rapid  decline  in  the  average  price.  On 
flour,  it  is  8s.  7id.  per  barrel,  with  every  chance  of  a  still  further 
advance  in  the  duty,  should  the  weather  continue  fiivorable." 

After  writing  that  letter,  the  defendants  sold  the  flour  shipped 
per  K  Biddle,  as  follows: 

Note  of  Salt  ofFUner. 

« 1846. 
"Angost  4.    2,486  bands  flour  per  Nicholas  Biddle,  sold  at 

21s.       pr.  196  lbs. 
"     "       "       100       "        "       do         21s.  64  " 

«     "      6.       861       "        «       do         21s.  « 

"     «       7.    1,546       "        "       do         21s.  " 


"  4,998  barrels  flour." 

* 

This  at  the  time  of  the  sale  was  out  of  bond,  and  after  the 
duties  and  chai^ges  were  all  paid,  and  was  equivalent  to  a  sale  at 
178.  in  bond  on  arrival. 

At  this  time,  no  letters  or  instractions  whatever  had  reached 
the  defendants,  except  those  above  given. 

The  defendants  did  not  advise  the  plaintifb  of  this  sale  until 
the  18th  of  August^  when  they  accompanied  the  sale  note  by  the 
iiUowing  letter: —  * 
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"  Liverpool,  18th  AugJ^  1846, 
*<  Messes.  L  ft  R  Milbank  ft  Co.,  New  York: 

'^  Gentleinen, — ^After  writing  you  on  the  8d  inst,  we  were 
induced,  by  the  continued  fine  appearance  of  the  season,  to  sell 
your  flour  by  the  Nicholas  Biddle  at  21s.,  as  per  note  aboye^ 
and  this  we  now  r^ret,  as  on  the  11th  or  12th  inst  a  great 
change  for  the  worse  took  place  in  the  weather,  and  the  potato 
crop  was  completely  blighted.  A  great  change  has  accordingly 
taken  place  in  the  last  five  or  six  days  in  the  com  markets  all 
over  the  country,  and  New  Orleans  flour  has  risen  2&  per  brL, 
with  every  prospect  of  a  further  advance,  as  the  advices  are 
da]l3^more  decided,  from  every  quarter  of  the  country,  as  to  the 
irreparable  injury  wh.  the  potato  crop  has  sustained.  We 
accordingly  hold  your  8,000  barrels,  ex. '  Qeorgianna,'  in  the  hope 
of  better  prices — ^in  wh.,  we  trust,  we  shall  not  be  disappointed. 

*'  There  are  7  brls.,  ex  ^  ^.  Biddle,'  short  delivered,  for  wh* 
we  claim  on  the  ship.  We  hope  by  the  next  steamer  to  send 
you  ac  sales." 

On  the  same  day,  by  the  same  steamer,  the  defendants  sent 
another  letter,  with  a  printed  circular,  as  follows : 

"  Liverpool,  18th  August,  1846. 
<'  Sir, — ^We  beg  leave  to  announce  that  we  have  assumed,  as  a 
partner  of  this  house,  Mr.  Thomas  Sellar,  recently  one  of  the 
resident  partners  of  our  New -York  firm.     Beferring  to  his 
signature  below, 

"  We  are,  sir, 

"  Your  obedient  servants, 
"  A.  Dennistouk  ft  Co." 
"  Mr.  Thomas  Sellar  will  sign 

"  A.  Dennistouk  ft  Co." 

{Ectrads  from  Circular  annexed  to  the  above.) 

*^  Giain  and  Mour. — We  have  a  considerable  change  to  note 
in  the  grain  market  since  our  last  Within  the  last  few  day% 
the  aooountB  from  Zreland,  and  also  fnm.  every  section  of  this 
island,  in  regard  to  the  potato  cnrop,  are  most  alarming*  It 
seems  now  beyonA  a  doubt,  that  thk  crop  will  be  almost  an 
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entire  fiiluie ;  and  as  the  weather  has  been  wet  and  im&TOirable 
alflo  for  eecming  the  wheat  crop,  we  mtist  quote  higher  prioes 
for  ererj  deflcription  of  fareadstafb :  Westezn  CSanal  and  Gtonesee 
floor  is  in  good  demand  at  26&  to  208. 6d.  per  banrel,  duty  paid; 
New  Orleans  and  Philadelphia,  at  238.  to  25&  per  baiiieL  Indiaa 
Oom  oontmues  in  great  demand,  and  82s.  6d.  to  88s.  petr  quarteir 
of  480  lbs.  is  readily  given  for  large  quantities 

^The  duty  on  foreign  wheat  has  fvuther  adTsaoed,  and  is 
now  8b,  per  quarter,  which  on  flour  is  4s.  9|d.  sterling  per  bamk 
As  the  bulk  of  the  new  wheat  will  be  c^  poor  quality^  and  in 
indiiBBrent  if  not  in  bad  condition,  owing  to  the  wet  weather 
wfaich  has  preyailed  during  the  last  fortni^t^  it  is  very  probable 
that  the  average  price  may  continue  low,  and  the  duty  high  for 
some  time  to  come." 

On  the  16th  of  Augost,  the  plaiutifti  not  having  heard  that 
mj  of  diflir  floor  had  been  sold,  wrote  to  the  defendants,  as 
fon6ws; 

^^j^beraia. 

"New  York,  Aug.  16, 1848. 
^IfesBnk  A.  Hmnsmnoxjn  &  Oo.,  LLverpooli 

"  Qentlemen, — Your  kind  &vor  of  18th  July  is  befiare  us. 
We  regret  to  find  your  flour  market  so  indifferently  sustained; 
hot  are  disposed  to  hope  there  may  yet  be  apparent  some 
lodeeming  trait  in  the  market  ere  long. 

"We  can  add  only,  that  our  B.  M.  Milbank  designs  having 
Ifae  pleasure  of  a  personal  interview  after  the  arrival  of  the  ^  O. 
Western,'  on  which  he  has  taken  passage.  In  the  meantir^e^ 
pnlosB  our  interests  imperatively  dmand  it^  wiU  you  have  the 
goodness  to  await  the  arrival  of  the  '  G.  Western'  before  effioct^ 
ing  sales  for  us? 

"  Very  respectftdly, 

"  Your  ob't  servtSi 

"I,4tB.MiLBAKi^A;0Q/' 

The  plaintiflw,  on  receiving  iofonnation  of  the  sales  made  on 
Hie  4th,  6th,  and  7th  of  August^  wrote  to  the  defiandauts  as  fol- 
lows, via.s— 

17 
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"  New  York,  Sep.  16, 1846- 
^^  Messrs.  A.  Denkistoun  &  Co.,  liyeipooL 

"  GenUemen, — ^Yoor  &yor  18th  iilto.  has  been  leod.,  noting 
sales  of  five  thousand  barrels  flour  pr.  '  N.  Biddle,'  at  the  lowest 
point  of  the  season,  say  21a  We  were  quite  surprised  that  you 
would  force  our  flour,  haying  in  possession  our  wishes  to  hold 
until  the  result  of  the  crop  in  your  country  should  haye  been 
known ;  and,  particularly,  as  you  took  no  occasion,  in  your  letter 
of  8d  August,  to  decline  complying  with  our  suggestions,  we  had 
a  right  to  suppose  you  would  hardly  effect  sales  the  following 
day. 

^^WiU  you  haye  the  goodness  to  state  if  the  flour  pr.  'K 
Biddle '  was  sour  or  sweet?  We  had  eyery  hope  that  it  would 
go  out  sound ;  and  were  astonished  to  find  by  yours  of  August 
8d,  that  no  discrimination  was  made  in  'Qxilf  flour.' 

^' We  trust  we  may  get  better  act  firom  the  Gborgianna  ship* 
ment. 

"Yours  respectfiilly, 

"L&RMiLiuinc&Go." 

The  defendants,  on  the  8d  of  October,  1846,  wrote  to  the  plain* 
tiffii,  thus: — 

"  liyerpool,  8  Oct.,  1841 
"Messrs.  L  &  R  Milbank  &  Co.,  New  York : 

"  Dear  Sirs, — Since  we  had  this  pleasure,  on  the  18th  Sept, 
we  haye  receiyed  your  esteemed  fayor  of  the  15th  idem,  and 
note  its  contents.  We  regret  exceedingly  the  unfortunate  sale 
per  'Nicholas  Biddle ;'  at  the  time  it  was  made,  howeyer,  the 
potato  blight  had  not  occurred,  and  the  prospect  of  a  good 
haryest  was  before  us." 

(Extracts  firom  Circular  annexed  to  the  aboye.) 

"  Blour  and  Grain. — ^The  distressing  accounts  of  the  scaicitf 
in  Ireland,  and  the  continued  demand  for  the  Continent,  have 
caused  a  fbrther  adyance  in  the  price  of  flour  of  4s.  per  barrel" 

On  the  81st  of  October,  1846,  the  plaintifib  replied  to  the 
defendants'  letter  of  the  8d  of  that  month  as  follows,  yiz.;^ 
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''  Galedoiiia. 

«  New  York,  Oot  81, 1846. 
"MeBSKL  Dbmnibtoxjk  &  Ck).,  Liverpool : 

"  GtenilemeD, — ^Yonr  £Ekvor  8d  inst  is  dxQj  at  haacL  We 
have  not  addressed  yon  for  the  past  few  steamera,  oxir  B.  W. 
Milbank  being  in  personal  commnnication  with  you. 

"  We  have  been  long  looking  for  ac  sales  flonr  pr.  'N.  Bid- 
die,'  that  we  might  see  piedsely  the  condition  of  llie  sale,  &c., 
and  hope  soon  to  hear  from  you  on  that  sabject.  Onr  B.  W. 
Milbank,  as  yon  are  aware,  made  known  to  you  that  he  took 
exceptions  to  the  sale,  as  reported;  and  yonr  house  here  were 
dnly  informed  that  we  also  excepted  to  the  sale^  as  reported. 

"We  troBt  that,  after  viewing  the  case,  you  have  determined 
to  famish  such  sale  and  acs.  as  will  conform  to  onr  instmctiona 
when  shipping. 

<f  These  we  hope  soon  to  receive,  and,  in  the  meantime,  remain, 

"  Yonrs  respectfully, 

"L&B.M1LBAOT&O0." 

The  plaintifb  wrote  the  following  letter  on  the  81st  of  July, 
1846,  to  the  defendants,  who  received  it  on  the  12th  of  August 
following: 

"Oanibria* 

'  New  York,  July  81, 1846. 

'^Messrs.  A.  DsNinErrouN  &  Co.,  Liverpool : 

''Gents., — ^Annexed  please  find  duplicate  of  ours  of  21st 
XDstant,  per  'Hottingeur/ 

"We  suppose  that  ere  this  the  crop  of  wheat  has  been  ascer- 
tained as  to  its  probable  yield,  and  the  graiix  and  flour  conformed 
to  sucli  xesult.  We  therefore  ask  you  to  exercise  your  discretion 
in  effiactlng  sales  for  us. 

^  Can  you  encourage  shipments  of  wheat  firom  N.  Orleans, 
handsomely  &nned  and  cleaned  ?  We  would  ship  you  a  parcel, 
if  you  can  so  advise. 

"  Yours  very  respectfully, 

<<I.  &  B.  M1LBAKE&  Co." 

Endorsed—"  Be(^d  12th  August." 

On  the  trial,  the  defendants'  read  the  depositions  of  various 
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witnesses  residing  in  England,  who  had  been  exaooned  on  eom- 
misBknii  and  on  ihiB  appeal  claim  that  such  depositiona,  and 
other  evidence  in  the  cause,  establish  the  following  fitcts,  viz.  >-^ 

"  The  stock  of  flour  and  wheat  in  bond  previous  to  the  pas- 
sage of  the  eom  law,  had  accumulated,  in  antieipation  of  the 
reduction  of  the  dutj. 

"The  openition  of  the  new  law  was  to  release  from  bond  the 
entire  stock,  and  to  bring  it  immediatdj  into  the  market,  fa 
oonsumption. 

"  The  stock  thus  Hberated^  WIS  rapidty  rediioed  by  cofisumpti^ 

"  The  results  of  the  operation  of  the  com  law  were  produced 
immediately  after  its  passing,  in  the  judgment  of  these  witnesiai. 

^  The  flour  by  the  Nicholas  Biddle  was  placed  in  the  hands  of 
a  broker,  for  sale,  on  or  about  the  2l8t  day  of  July,  1840* 

"  It  waa  found  to  be  sour  and  heated,  and  not  fit  Ibr  baking. 
Ibl  oonaequenoe  of  its  quality  and  eondition,  it  was  diAoolt  to 
find  purchasers  for  it. 

^  In  conaequenoe  of  its  condition,  it  would  have  deteriorated 
by  being  held. 

"  In  the  opinion  of  persona  engaged  in  the  grain  trade,  it  was 
proper  for  the  defendants  to  sell  at  the  time  l£ey  did,  and  such 
was  the  general  opinion. 

'*  The  highest  price  for  flour,  after  the  oom  law  went  into 
ejBfect,  waa  on  the  14th  July,  on  which  day  228.,  duty  paid,  was 
obtainable.    Prices  afterwiffda  declined. 

"BetweenthelSthof  July  and  the  10th  of  August^  prices  oon^' 
tinned  to  dedina  The  weather  was,  and  long  had  been,  veiy  fine. 

"  The  general  opinicmat  and  after  the  sales  of  the  plaintifb' floor, 
was,  that  the  home  crop  would  be  good,  and  the  yield  large- 

^'  IJnprecedently  great  quantities  of  foreign  grain  continued  to 
arrive,  so  that  fin>m  the  18th  day  of  July  to  the  10th  of  August 
the  stook  had  reached  to  1,600,000  barrels  of  flour,  and  to 
2,000,000  quarters  of  wheats  with  every  prospect  of  oontinned 
importations. 

"All  the  large  holders  of  flour  were  £ree  sellers;  no  one  was 
buying  on  flpeculation ;  all  persons  holding  flour  were  anxious 
to  sell. 

''  The  highest  price  obtainable  in  Liverpool  for  the  general 
of  New  Qrlsaiui  flour  fixftn  the  day  of  the  azxival  of  ^ 
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mcholas  Biddle,  until  the  2(MbL  of  Augoit,  did  not  ttooed  SQs. 
m  bond,  and  SS&  dntj  paid.  On  tbe  8d  <xf  Angost^it  was  218. 
dnty  paid ;  on  the  11th  August,  21s.  to  22s.,  duty  paid ;  on  the 
15th  and  18th  Angnst,  22&  6d«,  duty  paid ;  on  the  20lih  August 
it  went  to  84b.,  duty  paid,  but  the  duly  «t  the  latteor  date  had 
gone  up  to  4s.  9|d.  sterling,  per  barreiL 

'^Pdoes  had  dius  advanoed  but  little,  and^  cooaidering  the 
iacarease  of  duties,  not  at  all,  at  the  end  of  August;  it  was  not 
QBtU  September  that  a  decnded  advanoe  took  place. 

'*  Aceording  to  the  course  of  the  trade  in  liveipoolf  a  broker 
was  employed  to  sell  the  flour;  he  sold  it,  on  the  usual  credit^ 
tbfr  Ml  market  yalue;  tiie  sal6i  weore  made  in  good  fidth---an 
open  market)  and  not  in  puisuanoe  <if  any  anterior  oontraet  or 
agreement. 

^  The  witnesBSs  on  tiie  part  of  the  plaintifb  fiiither  eirpiefldy 
proved  that  the  aooounta  ikom  Ireland  of  the  potato  blight,  af- 
feeted  the  price  of  Indian  com  alone ;  that  it  did  not  influanoe 
Ae  prioeB  of  wheat  or  flour,  which  omtbkued,  notwithstanding 
the  TepoxtB  fiom  Ireland,  to  decline. 

''The  improyement  that  subsequently  ocoorred,  was  not  in 
any  mamier  attiibutabk  to  the  operation  or  lesults  of  the  coin  law. 

''It  arose  from  the  failure  ol  the  potato  and  other  crops  in 
England,  and  to  the  unlooked  for  demand  fix»n  the  Oonlanent. 

*'  The  extent  of  the  blight  was  notknownsoastoaieot  prices, 
until  the  end  of  August 

'*  The  ftiluie  <^  the  potato  crop  in  Great  Britain  was  an  un* 
usual  oecurrence;  it  was  quite  unlooked  for,  and  could  not  have 
been  reasonably  anticipated.  The  prevalence  of  the  potato  rot 
generally,  became  known  in  Liverpool  about  the  16di  or  20th 
August. 

»  The  defisndants  read  the  dqxMdtion  of  John  Eing,  of  Liver- 
pool, who  corroborated  in  substance  the  £u;ts  as  testified  to  by  the 
plainttffi'  witnesses;  and  who  more  partiCQlarly  proved,  that 
Dennistoun  &  Go.  hdd  flour  of  their  own,  at  the  time  in  question^ 
of  a  similar  description  as  that  of  the  plaintiffs,  and  that  they 
sold  their  own  flour,  on  the  6{h  of  August,  1846,  to  ihe  extent 
of  8,008  barrels,  at  20s.  per  barreL 

''.The  weather  was  fine  at  the  time  of  .the  sales  of  the  phun- 
tiflb'  flour,  and  so  continued  £r  several  days.'' 
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When  the  plaintiffii  rested,  the  counsel  for  the  defisadantB 
moved  for  a  nonsuit  or  dismiflflftl  of  the  complaint,  upon  the 
grounds — 

1.  That  under  the  declaration  the  plaintifb  cannot  reooyer 
upon  any  ground,  other  than  that  the  defendants  sold  the  flour 
contrary  to  the  orders  therdn  stated. 

2.  That  the  evidence  does  not  establish  that  the  defendants 
violated  instructions. 

8.  That  the  plainti£b'  alleged  orders  or  instructions,  left  the 
time  when  the  operation  of  the  com  law  had  produced  its  resolts 
to  the  judgment  and  discretion  of  the  defendants ;  and  that  they 
were  authorized  to  sell  whenever,  in  their  opinion,  the  operation 
of  the  com  law  had  produced  its  results;  that  there  is  no 
evidence  to  establish  that  the  defendants  did  not  exercise  a  £sdr 
and  honest  judgment,  or  that  the  sales  were  not  made  according 
to  their  best  judgment  and  discretion,  in  point  of  time  or  othe^ 
wise. 

4.  That  the  plaintiff  had  not  given  proof  as  to  the  operation 
of  the  com  law  nor  shown  that  it  had  not  produced  its  results  at 
the  time  of  the  sales. 

5.  That  the  evidence  shows,  at  most,  nothing  more  than  an 
error  of  judgment  on  the  part  of  the  defendants,  and  that  they 
are  not  responsible  therefor,  there  being  no  proof  that  they  did 
not  exert  a  reasonable  and  honest  judgment 

6.  Even  if  the  declaration  was  sufficient  for  that  purpose,  the 
plaintifb,  on  the  evidence,  are  not  entitled  to  recover  on  the 
ground  of  want  of  skill  or  care,  or  of  negligence  on  the  part 
of  the  defendants. 

7.  Nor  on  the  ground  of  fraud  on  their  part 

8.  That  the  evidence  is  not  sufficient  to  maintain  the  action. 
But  the  Court  denied  the  motion,  and  the  defendants'  counsel 

excepted  thereto. 

When  the  evidence  was  dosed,  the  defendants'  oounael  renew* 
ed  the  motion  to  dismiss  the  complaint  upon  each  of  the  grounds 
before  stated. 

The  Court  denied  the  motion,  and  defendants'  counsel  excepted 
thereto. 

The  counselfor  the  defence  then  requested  the  Court  to  chaige 
the  jury— 
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1.  That  the  letters  contaimng  the  alleged  orders  and  instmo- 
tions  left  the  time  when  the  operation  of  the  new  law  had  pro- 
dnced  its  resnlts  to  the  judgment  and  discretion  of  the  defendants^ 
and  they  were  authorized  to  sell  wheneveri  in  their  opinion 
honestly  formed,  the  operations  of  the  law  had  produced  its 
results. 

2.  There  is  no  evidence  to  warrant  the  jury  in  finding  that 
the  defendants  had  not  exerted  an  honest  judgment  as  to  the 
time  and  circumstances  of  the  sal& 

S.  That  it  was  the  duly  of  the  plainti£b  to  prove  that  the 
operation  of  the  com  laws  had  not  produced  the  results  contem- 
plated in  their  letter. 

4.  That  even  if  the  evidence  tended  to  show  that  the  defendants 
had  committed  an  error  of  judgment^  or  made  a  mistake  upon 
the  point)  whether  at  the  time  of  the  sales  the  operation  of  the 
new  law  had  produced  its  results,  they  ate  not  liable  upon  the 
evidence  so  given. 

5.  That  upon  the  evidence  the  plaintifSl  have  not  shown  that 
the  defendants  were  liable  either  on  the  ground-^ 

Ist  Of  fraud 

2d.  Of  n^ligence  or  want  of  skilL 

6.  That  the  allied  orders  or  instruotLons  are  ambiguous;  and 
if  the  defendants  construed  them  as  authorizing  them  to  sell 
whenever,  in  their  opinion,  the  operations  of  the  law  had  pro- 
duced its  results,  they  are  not  liable  in  the  absence  of  fraud  or 
negligence. 

7.  That  upon  the  evidence  the  defendants  were  entitled  to  a 
verdict* 

That  if  these  propositions  were  not  adopted,  and  the  question 
of  damages  arose,  then  the  counsel  asked  the  Court  to  charge  the 
jury: 

1.  That  the  plaintifb  were  not  entitled  to  recover  upon  the 
evidence  more  than  nominal  damages;  but  if  this  be  reftised, 

2.  That  the  defendants  were  authorized  to  sell,  upon  the 
receipt  of  the  letter  of  the  81st  July,  1846,  and  no  greater 
damage  can  be  assessed  against  them  than  the  difference  between 
the  amount  of  the  sales  and  the  market  prices  of  such  flour  at 
the  time  when  the  defendants  had  a  right  to  selL 


SM       OASES  nr  thx  sufebiob  ooubt. 

Bttt  as  to  eacb  and  ersiy  of  ibe  reqiieBtB  so  made  b j  the 
oounael  for  ibe  deftudants^  the  Oaart  leftiaed  to  dbaige  oill0^ 
wise  or  fbriher  fliaii  is  hetr^nafter  statedi  and  the  connflel  for  Ike 
defendmti  then  and  there  exoqrted  thereto. 

^Rie  Chnin  charged  the  jnrjr  as  follows : —  . 

The  letters  of  the  25th  and  27th  of  June,  1846,  are  Hie  only 
letters  containing  instmctloiiB  fiom  the  plaintiffii  to  the  defend- 
ants  whicih  had  been  teoeived  by  the  defendants  before  the  6000 
barrels  were  sold.  In  determining  the  qnestion  wfaeliher  in 
seQing  this  flonr  at  fte  time  they  did  sell  it^  they  yiolated  their 
instroctionsi  theee  two  letters^  and  these  two  only,  are  to  be 
considered  to  ascertain  what  were  the  precise  instructions  tinder 
wbiob  l3ie  defendantB  were  then  acting. 

The  coimsel  for  the  defendants  excepted  to  tlm  part  of  the 
charge  ftom  the  wo^  '^these  two  letters'*  indnsiTa 

The  letter  of  the  26th  Jnne  fi>rbids  any  sale  by  the  deflmdairti 
before  they  should  be  adyised  per  Caledonia  of  the  plainlifV 
wishes,  nnkfls  228.  in  bond  could  be  obtained.  In  that  erent, 
the  defendants  were  aathorized  to  sell  at  that  price,  iS^  in  Ihar 
judgment,  it  was  to  the  interest  of  the  plainti£b  to  do  so. 

The  letter  of  the  27th  Jnne  conftn  larger  powers  on  Ifae 
dafimdants.  Being,  in  the  opimon  of  the  Coort,  free  from  the 
objedton  that  it  is  ftdrly  susceptible  of  two  inteqpretatioDS,  it  is 
the  duty  of  the  Coort  to  construe  it  and  dedare  its  true  import 
and  meaninff. 

(The  counsel  for  the  defendants  excepted  to  that  part  of  the 
opinion  of  the  Court  which  declared  that  the  letter  last  mentioned 
was  free  from  the  objection  that  it  was  fidrly  susceptible  of  two 
meanings.) 

It  states  an  apprehenaon  or  fear  of  the  plaintifi^  that  under 
the  operation  of  &e  new  law,  the  first  introductions  for  consump- 
tion may  tend  to  continue  low  prices,  as  they  would  probably 
be  large  on  the  passage  of  the  new  law. 

It  also  expressed  a  belief  that  after  the  stocks  then  in  bond 
should  hare  been  reduced  by  consumption,  that  an  improvement 
might  ensue,  and  then  expresKd  a  desire  of  the  plaintifb  that 
tiiese  parcels  might  be  withheld  from  the  maricet,  until  the  ope* 
tmtion  of  the  new  law  should  hare  produced  its  results. 

The  obvious  meaning  of  these  insferuotioDs  is,  that  these  pai^ 
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eeb  were  to  be  withheld  ftom  the  market,  until  the  operation  of 
the  new  law  should  have  produced  its  results  in  view  of  the 
effsct  produced  as  weU  bj  a  reduotion  of  the  stock  then  in  bond 
by  consumption,  &c.,  as  by  the  introduction  of  large  quantitieB 
into  the  market  by  means  of  the  duty  being  diminished. 

But  in  connection  with  this  construction,  the  defendants  were 
also  aotharized  to  sell  if  22a  in  bond  was  obtainable  on  arrival| 
and  the  defendants  thought  that  the  interests  of  the  plainti&  re^ 
quired  a  sale  on  suoh  terms.  But  the  defendants  did  not  sell  on 
such  terms,  and  the  question  is,  whether  they  sold  without  wat^ 
ing  until  the  operation  of  the  law  had  produced  its  results  in  the 
eense  which  I  have  stated ;  or,  to  eaqsress  my  views  more  clearly, 
without  waiting  until  the  defendants  in  the  exerciAs  of  fldr  dili* 
gence  and  in  goodfidth,  might  have  supposed  and  believed  upon 
the  information  which  the  evidence  shows  they  had,  that  raoh 
results  had  been  ascertained. 

(To  which  opinion  and  decision  ct  tiie  said  Justice  ^m  the 
words  *'  the  question  is,''  &a,  the  counsel  for  the  defendantB  did 
flien  and  there  except) 

The  defendants  were  to  judge  when  the  new  law  should  have 
produoed  its  results  within  the  meaning  of  the  word  ^^lesults,^^ 
as  used  in  that  letter. 

They  were  bound,  at  all  events,  to  withhold  the  flour  from 
the  market  untQ  the  stock  in  bond  on  the  passage  ctf  the  com 
law  had  been  reduced  by  consumption,  &c.  Until  it  had  been 
reduced  by  consumption,  &c.,  the  time  would  not  arrive  at 
which,  nor  would  all  the  contingencies  have  happened  on  which 
tiie  contemplated  results  would  have  been  produced,  and  could 
be  ascertained. 

(To  which  decision  and  opinion  the  counsel  t(X  the  defendants 
excepted.) 

But  it  was  both  the  right  and  the  duty  of  Ihe  defendants^  in 
the  exercise  of  good  fidth  and  of  proper  care  and  diligence^  to 
determine,  after  the  stock  in  bond  had  been  introduced  into  the 
market,  and  had  been  reduced  by  consumption,  &c.,  whether 
and  when  the  law  had  produced  its  results  within  the  proper 
meaning  of  the  word  "results^''  as  I  have  explained  it;  and  also 
to  determine  thereupon  when  their  duty  and  the  interests  of  the 
|laintifb  requiied  them  to  sell,  acting  under  such  instructions. 
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(To  which  opinion  and  decision  the  counsel  for  the  defendants 
excepted.) 

li^  in  selling  at  the  time  they  did,  they  sold  before  the  stock 
in  bond  had  been  introduced  into  the  market,  and  had  been 
reduced  by  consumption,  &c.,  they  sold  before  they  were  author* 
ized  to  sell,  and  are  liable  for  the  consequences  of  that  act. 

(To  which  opinion  and  decision,  the  counsel  for  the  defendants 
did  then  and  diere  except) 

If  they  did  not  sell  untU  after  those  two  eyents  had  occurred, 
ihey  are  not  liable,  unless  they  fcdled  to  exercise  that  care  and 
diligence  which  a  prudent  consignee,  acting  on  his  own  account 
and  with  the  knowledge  or  information  which  the  evidence  shows 
they  possessed,  would  have  exercised. 

(To  which  opinion  and  decision,  from  the  words  "  unless  they 
fidled"  indusive,  the  counsel  for  the  defendants  did  then  and 
there  except) 

Did  they  fiul  to  exercise  that  kind  of  care  or  diligence,  or 
disobey  their  instructions  as  I  have  explained  them,  in  selling 
before  the  change  had  occurred  in  the  market,  of  which  they 
speak  in  their  letter  of  the  18th  of  August? 

(To  which  opinion  and  decision  the  counsel  for  the  defendants 
excepted.) 

If  they  did  not  do  either,  they  are  not  liable*  If  they  did  do 
either,  they  are  liable* 

(To  which  opinion  and  decision  the  counsel  for  the  defendania 
excepted.) 

AAer  the  change  in  the  market  had  occurred  to  which  that 
letter  refers,  it  was  their  duty  to  act  with  reference  to  the  inter- 
est of  the  plaintifft,  as  they  would  be  affected  by  that  change 
and  the  causes  which  had  produced  it 

(To  which  opinion  and  decision  the  counsel  for  the  defendants 
did  then  and  there  except) 

On  the  12th  August,  the  defendants  had  received  the  plaiik- 
tifb'  letter  of  the  31st  July,  which  confided  the  matter  of  selling 
entirely  to  the  discretion  of  the  defendants. 

The  defendants,  in  order  properly  to  discharge  their  duty  to 
the  plaintiffi  under  the  iostructions  given  to  them  by  the  letter 
of  the  81st  of  July,  were  bound  to  exercise  good  &ith  and  rea- 
sonable care  and  diligenoe-HSuch  care  and  diligence  as  a  oon- 
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flgnee  of  oidinaiy  care  and  pradenoe,  not  coerced  by  any  neoes- 
Bity  to  sell  and  acting  on  liis  own  account,  wonld  have  exercised 
under  the  same  ciictunstances. 

(To  whicli  last  mentioned  instractions  the  counsel  for  the 
defendants  did  then  and  there  except.) 

It  was  their  duty  to  act  with  refionence  to  the  information  they 
had  as  to  the  quantity  in  the  market,  and  upon  their  best  judg- 
ment as  to  the  extent  of  the  demand  that  would  soon  exist  for 
such  property,  the  means  of  supply  according  to  their  best  judg- 
ment of  such  means,  whether  to  be  derived  from  the  stock  then 
existing,  or  from  the  harvest  of  that  season. 

(To  which  opinion  and  decision  the  counsel  for  the  defendants 
did  then  and  lliere  except) 

Whether  the  defendiuats  failed  to  exercise  proper  care  and 
diligence  in  selling  at  the  time  they  did,  is  a  question  of  &ct 
which  the  jury  must  determine  on  the  whole  evidence. 

(To  which  opinion  and  instruction  the  counsel  for  the  defend- 
ants excepted.) 

If  they  £uled  to  exercise  it,  then  they  are  liable  for  that  cause. 
If  they  did  not  &il  to  exercise  it,  then  they  are  not  liable,  unless 
they  ijQsobeyed  their  instructions.  If  they  did  neither,  ^  case 
is  at  an  end,  and  your  verdict  must  be  for  the  defendants. 

But  if  they  disobeyed  their  instructions,  as  I  have  explained 
&em,  or  £uled  to  exercise  proper  care  and  diligence  in  selling 
at  the  time  they  did,  they  are  liable,  and  the  plaintifb  are  enti- 
lled  to  recover. 

(To  which  opinion  and  instruction  the  counsel  for  the  defend- 
ants excepted.) 

If  you  find  fortheplaintiflw,  the  next  question  is,  what  amount 
of  damages  are  the  pltdntifb  entitled  to  recover? 

This  depends  upon  the  question  at  what  time  might  the  de- 
fendants ri^tfully  and  properly  have  sold  und^r  the  instructions 
received  on  the  12th  of  August  G?he  defendants  received  on 
that  day  the  plaintifb'  letter  of  the  Slst  of  July,  in  which  the 
plaintiflh  stated, ''  we  suppose  that  ere  this  the  crop  of  wheat  has 
been  ascertained  as  to  its  probable  yield,  and  the  grain  and  flour 
conformed  to  such  result  We  therefore  ask  you  to  exercise  your 
discretion  in  efifecting  sales  for  us." 

If  the  defendants  could  not  have  sold  before  that  date^  in  obe* 
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dieDoe  to  the  prior  instraotions  under  whiek  they  were  actmg, 
aasamiiig  such  ixisferactioDS  to  have  the  ineaimig  whioh  the  court 
has  stated,  then  at  how  early  a  period  after  the  12th  of  August 
might  they,  under  the  fiicts  as  you  shall  find  them  firom  the 
evidence,  have  sold  in  the  exercise  of  such  care  and  diligenoe^ 
and  haying  the  same  regard  to  the  interests  of  the  plaintifib  as 
consignees  of  prudence,  acting  on  their  own  account^  would  hare 
and  exercise  under  similar  ciicumstances? 

(To  which  charge,  opinion  and  decision  the  counsel  for  ihe 
defendants  excepted.) 

At  that  time,  at  whaterer  date  you  may  be  conyinced  by  the 
CTidence  it  should  be  fixed,  the  defendants  might  sell,  and  they 
should  be  required  to  account  for  the  wheat  at  the  prioe  which 
the  evidence  shows  to  hare  been  then  its  Mr  market  prioei 

(To  which  opinion  and  decision  the  counsel  for  the  defeodaolB 
excepted.) 

TVliether  the  time  is  the  day  on  which  they  received  the  letter 
of  the  81st  of  July  or  the  day  on  which  any  part  of  the  Georgi- 
anna  flour  was  sold,  or  some  intermediate  day,  you  must  deter^ 
mine  on  the  whole  evidence. 

To  which  opinion  and  decision,  the  counsel  tar  the  ddendanti 
excepted* 

The  defendants,  in  their  letter  of  the  18th  of  August,  expressed 
a  regret  at  having  sold  as  soon  as  they  did,  and  placed  this  re* 
gret  on  the  ground,  that  on  the  11th  or  12th  a  great  change  for 
the  worse  took  place  in  the  weather,  and  the  potato  crop  was 
completely  blighted;  that  a  great  chuige  had  taken  place  in  the 
last  four,  five  or  six  days  in  the  com  market  all  over  the  coun« 
try.  New  Orleans  flour  had  risen  2s.  per  band,  with  every 
prospect  of  a  further  advance.  Th^  also  stated  that  accord- 
ingly they  held  the  8,000  barrels  ex  ''  Georgianna"  in  the  hope 
of  better  prices. 

On  the  11th  September  they  write  that  there  had  been  a  mate- 
rial advance  in  the  prices  of  grain  and  flour  since  the  8d  of  Sep> 
tember,  and  that  they  quoted  the  New  Orleans  at  26s.  a  27s.  6d. 
duty  paid,  and  stated  that  that  in  bond  had  brought  22s.  6d.  a 
28b.  On  the  18th  of  September  they  wrote,  that  they  still  held 
the  flour  per  '*  Georgianna,"  but  expected  that  the  fevorable  posi- 
tion of  the  market  would  enable  than  soon  to  place  it  advanta^ 
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geoQsly.  On  the  8d  of  Ootobe?  ihey  wrote  that  tbej  aold  1,000 
barrelB  of  it  on  the  26th  of  September,  at  28s.  BcL 

On  the  19ih  of  October  tbej  wrote  that  they  sold  on  the 
16th  of  that  month  200  barrels  at  28s.,  and  that  on  the  day  the 
ktler  was  dated,  the  balance  being,  1,794  barrels  at  29s.  9d. 

Yon  will  look  at  all  the  evidenoe  bearingnpon  the  question  at 
what  time  the  market  prices  of  flonr  began  to  adyaooe,  what 
ccntinned  to  be  the  imAeaacj  of  prices,  and  what  mnst  have 
been  the  views  of  men  of  prudence,  haying  such  information  as 
the  defendants  bad,  acting  with  reasonable  care  and  diligence,  as 
to  the  time  wben  this  floor  might  hare  been  scdd  without  justly 
incurring  the  imputation  of  having  acted  without  leasonabte  care 
and  diKgence. 

(To  which  opinion  and  deeision  the  couosel  &r  the  defendanti 
did  then  and  there  eocoept) 

The  evidraioe  consists  not  only  of  the  defendants'  letters  and 
eiicnlars,  but  also  of  the  depositioDS  of  witnesses  as  to  the  state 
of  the  market,  the  amount  of  grain  in  the  markety  and  the  deli* 
berate  opinion  of  persons  engaged  in  the  same  business,  and  all 
other  evidence  bearing  on  the  question. 

Wben  you  shaU  have  flzed  that  time  upon  a  caieful  oonsidera. 
tion  of  aU  the  evidence  before  you,  you  wiU  detezinine  what  price 
the  defendants  could  have  obtained  for  it  then,  in  selling  it  in 
the  usual  mode,  and  in  the  ezeidse  of  proper  care  and  dili- 


(To  which  opinion  and  decision  the  counsel  for  the  defendants 
did  tiben  and  there  except) 

With  that  price  you  will  charge  them.  You  will  credit  them 
with  advances  made  and  charges  paid,  and  the  further  expenses 
tiiat  woxdd  have  accrued  and  interest  on  them,  to  the  time  when 
the  price  of  the  flour  should  have  been  realized  by  them.  From 
the  differenoe  you  will  deduct  $168,94,  and  for  the  balance  then 
lefk)  with  intorest^  to  this  date,  the  plaintiffii  are  entitied  to  your 
Tsacdict  if  yoqi  And  they  are  entitled  to  recover  anything. 

(To  which  <^[Hnion  and  instructions  the  counsel  for  the  defend* 
ants  did  then  and  there  except) 

The  counsel  for  Ihe  defendanti  did  also  then  and  there  except 
to  ihecha^ge^  because  it  did  iiot  instroct  the  jury,  in  compliaooe 
Tfith  tiie  defendants'  zeauflsL 
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The  Cotirt  directed  the  juiy  to  find  upon  the  following  qnea* 
tionfi: 

FiBST. — ^Did  the  del^dantB  sell  the  6,000  barrelB  of  flonr  before 
the  stock  of  grain  in  bond,  at  the  time  the  law  referred  to  in  the 
letter  of  the  27th  of  June,  had  been  introduced  into  the  market, 
and  had  been  reduced  by  consumption  ? 

Answer. — ^Yes. 

Second. — ^Did  the  defendants,  in  seUing  the  flour  at  the  time 
they  did,  &il  to  exercise  that  care  and  diligence  which  prudent 
consignees,  having  the  information  which  the  defendants  then 
had,  and  acting  on  their  own  account^  would  exercise? 

Answer. — Yes. 

And  the  Court,  under  the  charge  and  direction  aforesaid,  left 
the  aforesaid  issue,  and  the  evidence  so  given  on  the  trial  thereof 
to  the  said  jury.  And  the  jury  aforesaid  then  and  there  answered 
both  the  questions  so  submitted  to  them  by  the  said  Justice  in 
the  affirmative,  and  gave  their  verdict  for  llie  plaintiff  for  the 
sum  of  $7,829,62. 

The  defendants  moved  for  a  new  trial,  on  the  ground,  among 
others,  that  the  verdict  was  against  evidence:  The  motion  was 
denied,  and  judgment  was  entered  upon  the  verdict  From  the 
order  denying  a  new  trial  and  fix>m  the  judgment  the  defendants 
appealed  to  the  General  Term. 

F.  B.  OvMng  and  M.  &  Bidu>eU,  for  defendants,  the  appellantB, 

Edwards  PierreparU  and  James  T.  Brady ,  for  plaintifb|  and 
respondents. 

By  the  Ooubt.  Boswobth,  J. — ^The  letter  of  the  25th  of 
June,  1846,  instructed  the  defendants  to  make  no  disposition  of 
the  5000  bblfl.  per  "K  Biddle,"  or  of  the  8000  bbls.  per  "  Qeor^ 
gianna,"  until  after  receiving  advice  per  ^'  Caledonia,"  "  unlen 
22s.  in  bond  is  obtainable,"  in  which  case,  the  defendants  were 
authorized  to  sell,  if  they  deemed  it  for  the  interest  of  the  plain- 
tiffit  to  accept  that  sum. 

The  letter  of  the  27th  of  June,  was  sent  by  the  Caledonia,  and 
received  by  the  defendants  on  the  18th  of  July. 

In  the  letter  of  the  27th  of  June,  the  pkintifb  say:  ''  We  fear 
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the  first  introductions  for  oonsmnption  may  tend  to  oontinne  low 
prices,  as  they  will  probably  be  large  immediately  on  the  pass- 
age of  the  new  bilL  Believing  that  after  the  stocks  now  in  bond 
shall  have  been  reduced  by  consumption,  &c.,  that  an  improve- 
ment may  ensue,  we  express  our  desire  that  these  parcels  may 
be  withheld  firom  the  market  until  the  operation  of  ^e  new  law 
shall  have  produced  its  results" — *  *.  "  Though  if  22s.  in  bond 
is  obtainable  on  arrival,  and  you  think  our  interest  dictates  such 
sale,  please  so  to  dispose  of  it" 

"  The  new  law"  received  the  Boyal  aasent  on  the  27th  of  June. 

The  N.  Biddle  arrived  on  the  18th  of  July,  and  22s.  in  bond, 
was  not  then  attainable. 

Twenty-two  shillings,  in  bond,  was  then  equivalent  to  268. 
dutyfree,  and  that  price  was  not  then  attainable. 

The  desire  expressed  in  the  letter  of  the  27th  of  June,  was, 
that  in  such  an  event,  these  parcels  should  be  '^  withheld  from 
the  market"  until  the  operation  of  the  new  law  should  have  pro- 
duced its  results. 

The  flour  was  placed  in  the  hands  of  Mr,  Parker,  as  a  broker, 
on  or  about  the  21st  of  July.  The  N.  Biddle  arrived  on  the  18th 
of  July.  He  offered  it  for  sale,  in  the  open  market,  and  so  sold 
it  Consequently  it  cannot  be  said  to  have  been  withheld  from 
the  market  a  single  day,  and  the  presmnption  is  exceedingly 
strong,  that  it  was  put  in  market  as  soon  as  samples  of  it  could 
be  obtained,  to  be  exhibited. 

On  the  18th  of  July,  the  day  the  flour  arrived,  the  defendants 
wrote,  that  in  two  days  they  hoped  to  get  a  sample  of  the  flour, 
and  have  it  valued. 

.Assuming  that  samples  were  obtained  within  the  anticipated 
time,  the  flour  was  put  in  charge  of  a  broker  for  sale,  as  soon  as 
be  could  be  furnished  with  samples. 

The  discharging  of  it  was  commenced  about  the  27th  of  July. 
J)ischaiging  it  at  the  rate  of  1000  barrels  a  day,  would  require 
five  days. 

The  jury  found  specially,  that  the  defendants  sold  "  the  6,000 
barrels  of  flour  before  the  stock  of  grain,  in  bond,  at  the  time  the 
law  referred  to  in  the  letter  of  the  27th  of  June,  had  been  intro- 
duoed  into  the  market,  and  had  been  reduced  by  consumption." 

The  jury  were  chaiged  that  the  defendants  were  boimd,  by  < 
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^eir  instraotionfl,  at  all  events,  to  withhold  the  floxir  fioDi  the 
nmrket  tmtil  the  stock,  in  bond,  on  the  passage  of  the  com  law, 
had  been  reduced  by  consumption,  &c.  Until  it  had  been  re- 
duced by  consumption,  &c.,  the  time  would  not  aniye  at  which,  nor 
the  contingencies  have  happened  on  which  the  contemplated 
results  would  have  been  produced,  and  could  be  ascertainecL 

'^But  it  was  both  the  right  and  the  duty  of  the  defendants,  in 
the  exercise  of  good  fiith,  and  proper  care  and  diligence,  to 
determine,  after  the  stock  in  bond  had  been  introduced  into  the 
market,  and  had  been  reduced  by  consumption,  Ac.,  wbether, 
and  when  the  law  had  produced  its  results  within  the  proper 
n^eaning  of  the  word,  'results,'  as  I  have  ezfdained  it — and  also 
to  determine,  thereupon,  when  their  duty  and  the  interests  of 
the  plaintifib  required  ihem  to  sdl,  acting  under  such  instructions.'' 

'*If,  in  selling  at  the  time  ih^  did,  they  sold  before  the  stock, 
in  bond,  had  been  introduced  into  the  market^  and  had  been 
reduced  by  consumption,  Ac,  they  sold  befbre  they  were  author* 
ized  to  sell,  and  are  liable  for  the  consequences  of  that  act" 

*'If  they  did  not  sell  until  after  these  two  erents  had  occurred, 
they  are  not  liable,  unless  they  fisuled  to  exercise  that  eare  and 
diligence  which  a  prudent  consignee,  acting  on  his  own  aooounty 
and  with  the  knowledge  or  information  which  the  evidence  shows 
they  possessed,  would  have  exercised." 

Whether  the  Judge,  in  submitting  the  question,  in  answer  to 
which  the  jury  found  the  particular  &cts,  above  quoted,  expressed 
any  views,  as  to  what  must  beundraistood  by  the  words^  "reduced 
by  consumption,"  &c.,  the  case  does  not  disolosa 

Those  views,  if  any  were  stated,  must  be  deemed  to  have  bee^ 
satis&ctory  to  both  parties.  If  it  is  to  be  assumed,  that  none 
were  stated,  then  it  is  to  be  observed,  that  it  does  not  appear  tiial 
either  party  desired  any  particular  instruction  on  that  point,  and 
that  that  matter  was  treated  as  one  in  respect  to  which  the  expe% 
rienoe  and  intelligence  of  the  jury  required  no  aid  from  the 
Ctourt 

We  think  this  part  of  the  case  was  submitted  to  the  jury  in  a 
form  as  &vorable  to  the  defendants  as  they  had  a  right  to  ask, 
if  there  was  evidence  which  warranted  any  submission  of  the 
questions  of  &fit^  on  which  they  paaaed  and  gendered  their 
Tcrdict, 
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The  flour  was  sold  on  the  4lih,  6th,  and  7ih  of  August  at  21&, 
duty  free,  except  100  bbls.,  which  were  sold  at  21&  6d. 

There  is  eyidence  enougli  to  justify  a  jury  in  finding,  that^ 
fiom  the  18th  of  July,  when  the  flonr  arrived,  nntil  about  the 
middle  of  Angnst,  the  prices  were  rather  declining,  and  that  there 
was  no  sensible  diminution  of  the  stock  in  the  market 

.  s.d.to&d. 
DefendtB'  letter  of  July  8d,  1864,  quotes  N.  Orleans  at  24  -26 
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John  Parke  says,  the  highest  price  obtainable  for  New  Orleans 
flour,  in  bond,  between  the  16th  of  June  and  the  end  of  July, 
1846,  was  20s.  and  duty  paid,  was  28s.  The  prices  were 
ing  a  little  between  the  18th  of  July  and  the  10th  of  August 

John  Harnett  says,  the  highest  price,  between  the  16th  of  Jyne 
and  the  Slst  of  July,  1846,  was  on  the  14th  of  July;  and  then, 
duty  paid,  it  was  22&  The  price  of  such  flour,  immediately  on 
the  passage  of  the  act,  duty  paid,  was  between  21s.  and  228. 

John  Erancis  Godwin  says,  the  highest  price  obtainable  for 
such  flour,  between  the  16th  of  June  and  the  end  of  July,  1846, 
in  bond,  was  22s.,  and  he  thinks  this  was  at  the  end  of  June. 
The  prices,  from  the  18th  of  July  to  the  10th  of  August,  were 
constantly  declining. 

The  jury  might  very  weU  find  that  an  improyement  of  prices 
had  not  commenced,  between  the  passage  of  the  Oom  Law  and 
the  sale  of  the  flour;  that  as  soon  as  samples  could  be  procured, 
and  about  the  2l8t  of  July,  the  6000  bbls.  were  put  into  the 
market,  to  be  sold,  by  a  broker;  that  the  dischai^ing  of  the  flour 
was  not  begun  till  about  the  27th  of  July ;  and  that  it  was  sold 
about  as  soon  as  it  was  placed  in  store,  the  sales  being  on  the  4th, 
Gth,  and  7th  of  August. 

The  jury  might  also  have  found,  on  the  evidence,  and  properly 
too,  that  there  had  been  no  such  reduction,  by  consumption,  &a, 
as  to  effect  an  improvement  of  prices,  or  as  would  fdrnidi  any 

18 
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hma  for  judging  that  sucli  anticipated  improvement  yms  not 
morally  certain  to  result 

On  the  8d  of  July  over  two  millions  of  quarters,  of  wheat  and 
flour  together,  had  been  cleared  at  the  Custom  House,  at  the 
minimuTn  duty. 

Up  to  the  18th  of  July,  "the  importations  of  foreign  grain 
and  flour  I^ad  been  large,  and  dealers  were  disinclined  to  buy, 
except  for  immediate  use,  and  prices  were  Airther  depressed." 

Mr.  Harnett  says,  the  quantity  of  stock  of  foreign  grain  in 
the  United  Kingdom,  fix)m  the  18th  of  July,  1846,  to  the  lOth 
of  August  following,  was  unprecedentedly  large — ^never  so  laige 
before,  in  his  recollection.  There  was  about  a  million  and  a  half 
barrels  of  flour,  and  about  two  millions  to  two  millions  and  a 
half  of  wheat  in  the  United  Kingdom. 

We  cannot  doubt  that  tliere  was  sufficient  evidence  of  a  viola- 
tion of  instructions  to  call  for  the  submission  of  that  question, 
as  a  question  of  fSact,  to  the  jury,  and  that  the  jury  have  deter- 
mined it  against  the  defendants,  on  evidence  which  warrants 
their  verdict 

The  jury  were  also  instructed,  that,  if  before  the  change  had 
occurred  in  the  market,  of  which  the  defendants  spoke  in  their 
letter  of  the  18th  of  August,  the  stock  in  bond  had  been  intro- 
duced into  the  market  and  had  been  reduced  by  consumption, 
and  thereupon  the  defendants,  in  the  exercise  jof  good- £uth  and 
proper  care  and  diligence,  had  determiued,  or  might  &irly  detei^ 
miue,  that  the  law  had  produced  its  results,  as  the  word  "re- 
sults" had  been  explained  to  them,  they  were  not  liable  &>r 
selling  at  the  time  they  did. 

The  jury  were  then  advised,  if  the  defendants  could  not  right- 
fully have  sold  before*the  change  in  the  market  alluded  to  in 
that  letter  had  cpmmenced,  by  what  legal  rules  they  should  be 
governed,  in  determining  when  the  defendaniB  might  justifiably 
have  sold. 

On  the  12th  of  August,  they  had  received  the  plaintifb'  letter 
of  the  Slst  of  July.  The  jury  were  instructed,  lliat  the  defend- 
.ants,  in  order  to  discharge  their  duty  to  the  plaintiffi,  properly, 
under  the  instructions  given  to  them  by  that  letter, "  were  bound 
to  exercise  good  &ith  and  reasonable  care  and  diligence ;  such 
care  and  diligence  as  a  consignee  of  ordinary  care  and  prudence^ 
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not  coerced  by  any  necessity  to  sell,  and  acting  on  his  own 
account^  would  haye  exercised  nnder  snch  circumstances." 

And  if  they  found  against  the  defendants,  on  the  question  of 
a  proper  performance  of  duty,  "they  would  look  at  all  the  evi- 
dence bearing  upon  the  question,  at  what  time  the  market  prices 
of  flour  began  to  advance,  what  continued  to  be  the  tendency 
of  prices,  and  what  must  have  been  the  views  of  men  of  pru- 
dence having  such  information  as  the  defendants  had,  acting 
with  reasonable  care  and  diligence,  as  to  the  time  when  Ihe  flour 
might  have  been  sold  without  justly  incurring  the  imputation 
of  having  acted  without  reasonable  care  and  diligence. 

"When  you  shall  have  fixed  that  time,  upon  a  careM  con- 
sideration of  all  the  evidence  before  you,  you  will  determine 
what  price  the  defendants  could  have  obtained  for  it  then,  in 
selling  it  in  the  usual  mode,  and  in  the  exercise  of  proper  care 
and  diligence. 

"  With  that  price  you  will  charge  them,"  Ac. 

It  was  urged,  with  much  ability,  that  if  the  jury  should  an- 
swer the  first  special  question  in  the  affirmative,  an  affirmative 
answer  to  the  second  would  follow  as  a  matter  of  course — as  a 
mere  sequence  to  the  first  answer. 

We  do  not  think  that  this  conclusion  is  necessarily  correct, 
noT  necessarily  a  reasonable  one. 

The  jury  may  not  have  found,  or  intended  to  find,  any  inten- 
tional had  faith  on  the  part  of  the  defendants. 

And  they  may  have  considered,  that  although  the  defendants 
had  concluded  that  the  events  had  occurred  which  left  them  at 
liberty  to  judge  whether  the  new  law  had  produced  its  results, 
and  before  selling,  had  judged  that  the  law  had  produced  its 
results,  and  that  therefore  they  could  properly  sell;  yet,  even 
under  that  favorable  view  for  the  defendants,  in  selling  at  the 
time  they  did,  they  fisdled  to  exercise  that  care  and  diligence 
which  prudent  consignees,  having  the  information  which  the 
defendsoits  then  had,  and  acting  on  their  own  account^  would 
Lave  exercised. 

Hence  they  may  have  been  of  the  opinion  that  whether 
that  view  was  taken  of  the  case,  or  whether  the  conduct  of  the 
defendants,  as  &ctors,  not  absolutely  prohibited  firom  selling, 
but  authorized  to  sell,  if  they  had  concluded,  on  a  &ir  exercise 
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of  care  and  diligence  and  of  their  judgment  formed  on  the  infor- 
mation which  the  evidence  showed  they  possessed,  that  the 
interests  of  the  plaintiift  required  such  a  sale  as  was  made — ^that 
there  was  a  ne^gent  and  careless  peifoimance  by  them  of  these 
duties,  for  the  consequences  of  which  thej  should  respond  to  tlie 
plaintiff. 

We  think  that  the  case  was  submitted  to  the  jury  as  &Torabl7, 
at  least,  as  the  &cts  of  the  case  justified. 

Bj  the  letter  of  the  27th  of  June,  the  defendants  were  not  at 
liberty  to  sell,  on  arrival,  unless  22a,  in  bond  could  be  then 
obtained — ^that  was  equal  to  25s.  duty  free. 

The  "N.  Biddle"  cargo  reached  Liverpool  oji  the  18th  of  July. 
That  was  the  day  of  its  arrival  there.  Asaleof  it  wasforbidden 
unless,  on  "  arrival,"  25s.  duty  £ree  could  be  obtained. 

If  that  price  could  not  then  be  obtained,  the  defendants  were 
required  to  withhold  the  flour  "from  the  market,"  for  a  period 
thence  to  ensue,  and  until  certain  contemplated  results,  particu- 
larly stated  in  the  letter  of  the  27th  of  June,  as  anticipated  by 
the  plaintiff,  should  have  been  produced,  or  ascertained. 

The  defendants,  when  prohibited  from  selling  on  arrival  at 
less  than  22s.  in  bond,  could  not  immediately  take  the  flour  out 
of  bond,  and  sell  it  for  a  price  which  would  not  be  equivalent  to 
22s.  in  bond. 

But  instead  of  withholding  it  from  the  market,  it  was  placed 
in  the  hands  of  a  broker  to  be  offered  in  the  market  as  soon  aa 
samples  of  it  could  be  procured,  and  before  the  discharging  of 
the  cargo  from  the  vessel  had  been  commenced.  Actual  sales 
commenced  about,  if  not  quite  as  soon  as  the  whole  cargo  was 
discharged.  It  was  sold,  after  the  defendants,,  by  their  circular 
accompanying  their  letter  of  the  Sd  of  August,  or  by  the  letter 
itself  had  informed  the  plaintijBb  that  the  weather  for  the  then 
"  last  two  or  three  days  have  been  unsettied,"  and  that  "  Indian 
corn  has  been  in  much  better  demand,  in  consequence  of  the 
accounts  from  Ii:6land  of  the  potato  crop  being  very  alarming." 

This  sale,  the  defendants,  in  their  letter  of  the  18th  of  August^ 
said  they  r^retted,  "as  on  the  11th  or  12th  inst  (August)  a 
great  change  for  the  worse  took  place  in  the  weather,  and  the 
potato  crop  was  completely  blighted."  The  circular  forming 
part  of  that  letter  states  that  "the  bulk  of  the  new  wheat  will  be 
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of  poor  quality,  and  iu  indifferent  if  not  in  bad  condition,  owing 
to  the  wet  weather  which  had  prevailed  during  the  last  fort- 
Bight"  Kew  Orleans  fl6ur  had  then  adyanced  '^  2a  per  barrel, 
with  every  prospect  of  a  further  advance,"  and  they  also  wrote, 
"we  accor<Ungly  hold  your  8,000  barrels,  ex  *  G^eorgiauna,'  in 
the  hope  of  better  prices,  in  which  we  trust  we  shall  not  be  dis- 
appointed" 

This  was  written  after  the  plaintiff's  letter  of  the  $lst  of  July 
had  been  received,  which  conJSded  the  matter  of  selling  entirely 
to  the  discretion  of  the  defendants.  (That  was  received  on  the 
12th  of  August)  I  say  that  letter  confided  the  matter  of  selling 
^tirely  to  the  discretion  of  the  defendants.  It  was  so  construed 
in  the  charge  to  the  jury. 

But  tiiat  discretion  was  given  on  the  supposition,  as  expressed 
in  that  letter,  that,  ere  then,  'Hhe  crop  of  wheat  has  been  ascer- 
tainedy  as  to  its  probable  yield,  and  the  grain  and  flour  coiX- 
formed  to  such  result"  ^ 

That  supposition  was  erroneoua  The  letter  of  the  8rd  of 
August,  written  before  any  flour  was  sold,  stated  that  causes 
were  then  operating,  and  of  so  marked  a  character  that  they 
excited  public  attention,  and  which  by  the  12tii  of  August  had 
produced  a  marked  advance  in  the  market,  and  a  general  convic- 
tion of  a  still  furth^  advance,  in  consequence  of  their  effects 
on  the  quality  as  well  as  probable  yield  of  the  crop  of  wheat  of 
that  season. 

These  &ct8,  are  quite  conclusive  to  show,  that  the  instructions 
to  withhold  the  5,000  bbls.  fix>m  the  market,  were  disobeyed, 
or  entirely  disregarded,  and  that  no  attention  was  paid  to  the 
limitation  as  to  price,  which  the  defendants  were  required  to 
obtain,  as  a  condition  to  the  right  to  sell,  and  that  the  sale  was 
made  while  prices  had  a  downward  tendency,  and  when  they 
had  reached  the  lowest  pointy  whUe  the  flour  sent  by  the 
"  Georgianna,"  and  covered  by  the  same  instructions,  was  with- 
held bom  the  market 

Why  one  cargo  should  have  been  immediately  put  in  the 
market^  and  sold,  and  the  other  withheld,  and  why  the  larger 
instead  of  the  smaller  cargo  should  have  been  sold,  it  is  difficult 
to  conjecture,  unless  it  was  the  intention  of  the  defendants,  in 
placing  samples  in  the  hands  of  a  broker,  merely  to  have  the 
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quality  and  yaliie  aflcertsdned,  while  the  broker,  on  the  contrary, 
acted  on  the  aflsnmption  and  belief  that  he  was  authorized  and 
expected  to  sell,  and  having  sold,  the  defenjdants  deemed  it  best 
or  found  it  necessary,  to  complete  the  sale. 

The  evidence  that,  the  defendants  disobeyed  the  instructions 
which  they  received  from  the  plaLntiffe,  seems  to  us  to  be  very 
strong,  and  the  conclusion  most  favorable  to  the  defendants  is, 
that  such  disobedience  resulted  from  a  want  oj^  or  a  Mlure,  on 
their  part,  to  exercise,  that  reasonable  care  and  diligence  which 
was  essential  to  a  proper  performance  of  their  duty,  as  Actors. 

The  defendants  also  complain  of  the  construction  given  at  the 
trial,  to  the  letter  of  the  27th  of  June. 

The  language  of  that  letter  is :  "  We  fear  the  first  introduc- 
tions for  consumption  may  tend  to  continue  low  prices,  as  they 
will,  probably,  be  large,  immediately  on  the  passage  of  the  new 
bilL  Believing  that  after  the  stocks,  now  in  bond,  shall  have 
been  reduced  by  consumption,  &c.,  that  an  improvement  may 
ensue,  we  would  express  our  desire  that  these  parcels  should  be 
withheld  from  the  market  until  the  operation  of  the  new  law 
shall  have  produced  its  results," 

The  plaintiffi,  doubtless^  expected  that  the  importations  would 
be  large,  in  anticipation  of  the  passage  of  the  new  law,  and  that 
they  would  be  released  from  bond,  by  the  owners  or  consignees, 
availing  themselves  of  the  opportunity  of  releasing  it,  by  paying 
the  minimum  duty,  immediately  on  the  passage  of  the  law. 

Parke  testifies  that,  "  the  stock  in  bond,  previous  to  the  pass- 
ing of  the  C!om  Law,  was  large,  in  consequence  of  its  accumxdat- 
ing,  in  anticipation  of  the  reduction  of  duty." 

Harnett  testifies  to  the  same  thing. 

The  circular  to  defendants'  letter  of  the  8d  of  July,  states  that 
"  the  whole  stock  of  foreign  grain  and  flour  in  this  port,  and 
throughout  the  kingdom,  upwards  of  two  millions  of  quarters 
of  wheat  and  flour  together,  has  been  cleared,  at  the  Custom 
House,  at  the  minimum  duty,  viz.  2s.  5d." 

The  charge  was,  that  "  the  obvious  meaning  of  these  instruc- 
tions is,  that  these  parcels  were  to  be  withheld  from  the  market, 
until  the  operation  of  the  new  law  should  have  produced  its 
results  in  view  of  the  effect  produced,  as  well  by  a  reduction 
of  the  stock  then  in  bond  by  consumption,  &c.,  as  by  the  intro- 
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duction  of  large  quantities  into  the  market  by  means  of  the  duly 
being  diminished." 

''  The  question  is  whether  they  sold  without  wailing  until  the 
operation  of  the  new  law  had  produced  its  results,  in  the  sense 
which  I  have  stated;  or  to  express  my  views  more  clearly, 
without  waiting,  xmtil  the  defendants  in  the  exercise  of  fedr 
diligence  and  good  fidth  might  have  supposed  and  believed  upon 
t)ie  information  which  the  evidence  e^ows  they  had,  that  such 
results  had  been  ascertained." 

"  The  defimdants  were  to  judge,  when  the  new  law  should 
have  produced  its  results,  within  the  meaning  of  the  word 
'  resolte,'  as  used  in  that  letter. 

<(  They  were  bound,  at  all  events,  to  withhold  the  flour  fix>m 
the  market,  until  the  stock  in  bond  had  been  reduced  by  con- 
sumption,"  &c. 

"  li^  in  selling  at  the  time  they  did,  they  sold  before  the  stock 
in  bond  had  been  introduced  into  &e  market,  and  had  been 
reduced  by  consumption,  &c.,  they  sold  before  they  were  author- 
ized to  sell,  and  are  liable  for  the  consequences. 

"  If  they  did  not  sell  until  after  these  two  events  had  occurred, 
they  are  not  liable,  xmless  they  fidled  to  exercise  that  care,"  &c. 
.  There  can  be  no  pretence,  as  we  think,  that  the  jury  could 
have  understood  from  this  charge,  that  the  defendants  were 
bound  to  wait^  before  exercisiiig  their  judgment,  whether  the 
law  had  produced  its  results,  until  importations  should  have 
been  introduced  into  the  market,  other  than  those  in  bond,  at 
the  time  of  its  passage. 

They  were  expressly  charged,  that  if  the  defendants  did  not 
sell  before  the  stock  in  bond  had  been  introduced  into  the  mar- 
ket, and  had  been  reduced  by  consumption,  &c.,"  '*  they  were 
not  liable,"  unless  guiliy  of  a  neglect  of  duty,  by  reason  of  their 
fidling  to  exercise  proper  care  and  diligence. 

It  is  also  objected,  in  the  points,  that ''  this  part  of  the  charge 
is  vague  and  indefinite,  and,  in  effect,  left  it  to  the  jury,  to  fiU  in 
under  the  '  &c.,'  whatever  their  fancy  might  have  suggested." 

We  think  that  the  use,  in  the  charge,  of  these  words  from  the 
letter,  presented  the  case  more  fitvorably  for  the  defendants  than 
it  would  have  been  by  the  omission  of  the  '^  &c." 

The  result  which  it  was  anticipated  would  improve  priceSi 
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was  a  "reduction "  of  the  quantily  in  bond,  after  it  had  been 
introduced  into  the  market,  by  its  consumption,  or  other  causes, 
in  addition,  which  should  present  its  being  capable  of  bemg 
sold  in  the  market  for  human  food. 

Whatever  causes,  other  than  actual  consumption,  under  the 
evidence,  the  jury  might  think  had  produced  such  results,  and 
which  they  might  fill  in  under  the  "&c.,"  was  beneficial  to  the 
defendants,  in  the  process  of  finding  an  early  day,  at  which  they 
would  be  justified  in  selling. 

Butthe  charge  was  not  excepted  to,  at  the  trial,  on  account ol 
the  use  of  the  "  &c.,"  or  on  account  of  its  vagueness. 

The  defendants  object  that  the  pleadings  do  not  warrant  a 
recovery,  either  on  the  ground  of  fraud,  or  of  negligence,  or  of  a 
want  of  skill. 

The  pleadings  were  drawn  before  the  Code  was  enacted. 

The  act  of  April  11th,  1849,  applied  sections  169  to  176,  inclu- 
mve,  of  the  Oode,  to  fiiture  proceedings  in  civil  actions,  which 
were  pending  on  the  1st  of  July,  1848.  (Laws  of  1849,  p.  705, 
§  2,  Sub.  1.) 

By  §  169,  no  variance  between  the  allegation  in  a  declaration, 
and  the  proo^  can  be  deemed  material,  unless  it  ahsiH  have 
actually  misled  the  defendant,  to  his  prejudice,  in  maintaining 
his  defence. 

If  a  defendant  alleges  he  has  been  misled,  he  must  prove  that 
&ct  to  the  satis&ction  of  the  Court,  and  in  what  respect  he  has 
been  misled,  (id.) — OaUin  v.  Ounier^  1  Kern.  868, 878 ;  Edrmonyr. 
Bingham^  1  Duer,  209-210. 

The  2d  count  states,  the  receipt  of  the  flour,  to  be  sold  by 
the  defendants,  as  fiustors  and  agents ;  their  duly  to  obey  orders, 
and  their  promise  to  perform  their  duty  as  &ctors ;  a  disregard 
of  their  promise;  and  that,  '*  contriving  and  intending  to  deceive 
and  defraud  the  plaintiff  in  this  behalf^  and  contrary  to  their  duly 
as  factors,  and  contrary  to  the  orders  of  the  said  plaintifis,  in  this 
behalf  given  to  and  received  by  the  defendants,  and  carelessly,  and 
n^ligentiy,  and  inattentively,  sold  the  said  merchandise  prema- 
turely, and  for  low  and  insufficient  prices,  and  for  less  than  they 
might  and  could  have  obtained  therefor,  if  they  had  well,  faithfully, 
and  diligently  performed  and  fulfilled  their  duly,  as  factors  of  the 
plainti£b  in  this  behalf;  and  thereby  the  plaintifb  lost  the  differ- 
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enoe  in  price  which  ihey  wotdd  have  received,  if  the  defendants 
had  properly  conducted  themselves  in  this  behalf,  which  difference 
in  price  amounts  to  a  large  sum  of  money,  to  wit^  twenty  thousand 
dollars." 

The  breach,  of  the  duty  and  promise  stated,  is  alleged,  in  this 
county  to  consist  of  the  careless,  negligent,  and  inattentive  man- 
ner in  which  the  defendants  acted,  in  selling  the  flour.  It  is  also 
allied,  that  damage  ensued,  to  which  the  plaintiff  would  not 
have  been  subjected,  if  the  defendants  had  fEiithftilly  and  dili- 
gently performed  their  duty,  as  factors  of  the  plaintiff  in  this 
behalf 

We  think  that  this  is,  in  substance,  the  matter  submitted  to 
the  jury,  by  the  second  question,  which  they  answered  in  writing. 

Even  if  the  first  special  instruction,  which  the  d^endants 
requested  should  be  given  to  the  jury,  was  proper  in  the  abso- 
lute and  unqualified  form  in  which  it  was  stated,  it  is  not  easy  to 
perceive  why  the  second  special  question  might  not  properly 
have  been  submitted  to  the  jury,  if  there  was  evidence  to  justify 
tiie  submission  of  the  inquiry  it  embraced,  as  a  question  of  &ct. 

We  do  not  think  that  any  error  was  committed,  to  the  preju- 
dbce  of  the  defendants,  either  in  the  charge  to  the  jury,  or  in  the 
admiasLon  of  evidence,  and  that  the  judgment  should  be  affirmed. 


Obiffin,  Bespondent,  v.  Cbakstok,  impleaded  with  Judsok, 

et  al..  Appellants. 

In  an  action  by  a  judgment  and  execution  creditor  of  one  of  two  partners,  to  eet 
aside  a  tnuiafer  of  his  interest  in  the  property  of  the  firm  to  his  co-partner,  as  being 
a  fraud  npon  the  individual  creditors  of  the  transferring  partner,  the  question, 
whether  such  transfer  is  made  with  intent  to  defraud  is  one  of  &ct,  and  not  of 
law. 

When  soch  an  action  has  been  tried  by  the  Court  without  a  jury,  and  the  transfer 
has  been  set  aside  as  a  fhiud  upon  such  individual  creditors,  and  the  defendant 
ajypeals,  and  the  case,  as  settled,  purports  in  terms,  to  contain  a  statement  *'  of  the 
facts  and  concluaons  of  law"  found  by  the  Court,  and  no  conclusions  of  law  are 
stated,  except  such  as  are  ai&nned  in  the  judgment  or  order  entered  on  the  deci- 
rion  of  the  Court;  then  tbe  conclusions  of  law  so  af&rmed,  should  be  regarded  as 
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the  Court's  oonduaions  of  law  upon  the  particalar  facts  so  stated  to  haye  been 
found.  The  only  oondusions  stated  in  such  a  judgment  or  order,  which  can  be, 
properly,  treated  as  conclUBiohs  of  &ct,  and  as  intended  to  have  been  so  stated, 
are  such,  as  when  found  at  all,  must,  from  their  nature,  have  been  neoesBaril/ 
found  as  fiicts. 

The  Ck>urt,  on  the  trial  of  such  an  action,  should,  by  its  decision,  dispose  of  aU  ques- 
tions of  right  and  liability.  An  order  entered  on  the  decision  of  the  action,  which 
disposes  of  only  some  of  the  questions  raised  by  the  issues,  and  orders  a  reference^ 
expressly  reserving  the  determination  of  other  questions  until  the  coming  io  of 
the  repOTt  of  the  referee,  is  not  an  order,  on  an  appeal  from  which,  any  decision 
actually  made  on  the  trial,  can  be  reviewed,  except  the  oompetency  of  the  Goort 
to  direct  such  an  inquiry  by  the  referee,  as  the  order  provides  for. 

When  such  a  transfer  by  one  partner  to  the  other,  is  made  on  an  undertaking  of  the 
latter  to  pay  all  the  partnership  debts,  and  also^  to  pay  liabilities  created  by  the 
partner,  (who  so  transfers),  in  the  firm's  name,  for  his  own  benefit,  and  the  inter 
est  so  transferred  is  worth  less  than  the  amount  of  his  part  of  the  debts  so  aasamed 
to  be  paid,  and  parts  of  the  transferred  property  have  been  so  applied,  and  the 
residue  is  being,  properly,  so  applied,  the  individual  creditors  of  the  debtor-partner 
cannot,  in  the  nature  of  things,  be  defrauded,  by  such  a  transfer.  Nothing  is  tnmr 
ferred  to  which  they  have  any  right  On  such  a  state  of  fects,  an  actual  intent 
to  defraud,  should  not  be  found,  except  upon  the  most  dear  and  satisfactory  evi' 
dence  of  such  an  intent 

When,  at  the  time  of  such  a  transfer,  three  other  papers  are  executed,  one  being  a 
dissolution  of  the  firm,  and  one  being  a  paper  stipulating  to  hire  the  assigning 
partner  and  his  wife,  board  themi  and  pay  them  $5000  per  annum,  if  the  profits 
of  the  fixture  business  amount  to  so  much,  and  the  other  is  a  mortgage  by  the 
amigning  partner  of  individual  property  to  secure  the  payment  of  $25,000,  stated 
in  sudi  mortgage  to  be  due ;  such  papen  idone,  do  not  demonstrate  that  the  trans- 
fer was  made  with  a  fraudulent  intent  / 

The  fact,  that  the  instrument  of  transfer  does  not  disclose  Its  true  oonsidention, 
will  not  predude  the  transferee  from  showing  what  the  consideration  was,  and  if 
it  be  made  to  appear  that  it  was  suffident,  and  that  the  transaction  was  hones^ 
It  will  be  upheld.  It  will  not  be  hdd  firaudulent  merely  because  the  written 
papers  do  not  state  the  consideration. 

The  agreement  for  hiring  the  assigning  partner  and  his  wife,  when,  upon  the  other 
evidence,  the  transaction  appears  to  be  honest,  and  upon  fiill  consideration,  will  not 
necessarily  establish  a  fi^udulent  intent,  when  by  the  terms  of  such  agreement  the 
transferee  is  not  to  pay  any  thing  for  their  fiiture  services  besides  boarding  them, 
unless  fiiture  profits  are  earned,  and  their  services  are  dearly  worth  more  than 
their  board.  There  is  an  obvious  distinction  between  such  a  transaction,  and  the 
case  of  a  debtor  assigning  his  property  upon  terms  unjust  and  inequitable  as  to  his 
creditors,  upon  the  condition  of  obtaining  wholly,  or  in  part,  a  fhture  support  oot 
of  the  assigned  property,  as  a  part  of  the  consideration  of  its  transfer. 

8uch  a  mortgage  is  not  void  upon  its  face,  nor  do  its  terms  demonstrate  a  fraada- 
lent  intent  Upon  the  question  of  the  intent  with  which  it  was  made,  the  defend- 
ant may  prove  any  facts  that  a  CJourt  of  Equity  would  allow  to  be  alleged  and 
proved  in  an  action  to  secure  results  not  provided  for  by  its  terms,  but  on  settled 
principles  hdd  to  be  consistent  with  it  And  if;  on  the  whole  evidence,  it  appears 
to  have  been  made  with  an  honest  intent^  a  transfer  of  other  property  by  another 
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instraAie&t  of  the  same  date,  will  not  be  held  fraudulent  merely  becatue  suoh 
mortgage,  does  not  on  its  fiioe  disclose  the  precise  debts  or  liabilitite  it  was  made 
tosecnze. 
Papeis  of  the  same  date^  and  between  the  same  partiea^  when  they  do  not  refer  to 
each  other,  nor  in  &ct  relate  to  the  same  subject  matter,  are  not,  necessarily,  to 
be  deemed  part  and  parcel  of  the  same  transaction,  in  such  sense  that  if  one  can- 
not be  sustained  as  against  the  creditors  of  one  of  such  parties^  the  others  must^ 
as  a  matter  of  course^  be  held  fraudulent,  or  void. 
(Mare  Dusb,  Boswobth  and  Slossok,  J.  J.) 
Heard,  March  11 ;  decided,  May  20,  1867. 

This  action  comes  before  the  General  Term  on  an  appeal 
by  the  defendant,  Cranston,  from  a  judgment  or  order  made 
therein,  dated  October  11, 1856,  npon  a  trial  of  the  action  which 
was  had  in  January  ,  1856,  before  Mr.  Justice  Slosson,  with- 
out a  Jury. 

It  was  commenced  on  or  about  the  24th  of  May,  1855,  by 
Edmund  Griffin,  as  plaintiff  against  Curtis  Judson,  Hiram 
Cranston,  and  George  Slater,  as  defendants. 

The  complaint  alleges  the  recovery  of  a  judgment  by  the  plain- 
tiff against  Judson,  on  the  19th  of  May,  1855,  for  $11,041,97 
in  this  court,  the  issuing  of  an  execulj^on  thereon,  on  that  day, 
to  the  sherijff  of  the  city  and  county  of  New  York,  the  return  of 
&e  same  wholly  unsatisfied,  that  ihe  judgment  is  wholly  unpaid, 
that  Judson  and  Cranston^  prior  to  December,  1854,  were  joint 
owners  of  leases  of  premises  known  as  the  New  York  Hotel, 
originally  executed  by  M.  Morgan  and  H.  W.  Field  to  John  B. 
Monnot,  reserving  a  yearly  rent  of  $26,000,  the  said  leases  being 
for  the  term  often  years,  from  October,  1844,  which  leases  Mon- 
not assigned  to  Judson  and  Cranston,  in  Feb.  ,  1854,  and  they 
had  received  from  Monnot's  said  lessors,  a  written  refusal  of  a 
new  lease  for  the  ftirther  term  of  five  years,  at  a  rent  of  not  more 
than  $85,000. 

Judson  and  Cranston  were  also  joint  owners  of  the  furniture 
and  fixtures  of  said  hotel,  and  of  a  large  stock  of  wines  and 
Hqaors,  and  were  keeping  the  said  hotel.  It  was  a  fiis^class  stand 
for  business,  their  business  was  large  and  its  profits  veiy  great, 
and  the  lease  and  right  of  renewal,  and  the  good  will  of  the 
business,  were  worth  at  least  $110,000. 

Judson,  prior  to  December,  1854,  became  embarrassed,  and  to 
protect  the  property  from,  and  to  hinder,  delay,  and  defraud  his 
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creditors,  and  colluding  with  Cranston  to  that  end,  by  a  deed  of 
assignment,  dated  the  6th  of  December,  1854,  traiisferred  to 
Cranston  all  of  Judson's  right,  title,  and  interest,  in  and  to 
the  lease  of  said  premises,  and  the  said  privilege  of  renewal  , 
thereof,  and  the  fumitore,  fixtures  and  stock,  and  the  good  will 
of  the  said  business  of  hotel-keeping  at  the  same  place,  without 
any  consideration,  or  for  one  merely  nominal. 

There  was  an  agreement  between  them  that,  if  Judson  arranged 
with  his  creditors,  he  should  be  put  in  statu  qtw,  and  the  assign- 
ment be  cancelled,  and  if  a  new  lease  should  be  got  in  the  mean- 
time, one  half  thereof  should  be  for  his  benefit  In  December, 
1854,  Cranston  got  a  new  lease  for  five  years,  at  a  yearly  rent 
of  $85,000.  He  is  now  carrying  on  the  business  and  it  is  profit- 
able. Oeorge  Slater  was  and  is  a  secret  partner,  but  the  extent 
of  his  interest  is  unknown  to  the  plaintiff.  It  prayed  a  judg- 
ment enjoining  each  of  the  defendants  from  disposing  of  any  of 
said  property,  that  a  receiver  of  Judson's  interest  be  appointed, 
with  power  to  convert  it  into  money,  and  to  collect  what  was 
due  to  him,  and  ordering  Cranston  and  Slater  to  account  for  the 
profits  since  said  deed  of  assignment,  and  that  said  deed  be 
adjudged  firaudulent  and  void,  and  that  Judson's  interest  in  the 
whole  be  disposed  of  and  applied  on  plaintifif 's  said  judgment 
It  was  verified  the  24th  of  May,  1865. 

The  answer  of  Cranston  (which  was  verified  the  15th  of  Sept'r, 
1855),  admitted  the  recovery  of  the  judgment,  but  stated  that,  it 
was  confessed  on  the  19th  of  May,  1855,  to  enable  the  plaintiff 
to  bring  this  action,  and  by  collusion  with  Judson,  and  to  extort 
money  fix)m  Cranston  in  order  to  quiet  his  possession.  It  con- 
troverts the  issuing  and  return  of  the  execution. 

It  admits,  that  prior  to  December,  1855,  he  and  Judson  owned 
the  unexpired  term  of  a  lease  of  ten  years,  fi'om  the  1st  of  Octo- 
ber, 1845,  and  the  furniture  and  fixtures  of  said  hotel,  and  were 
engaged  in  the  business  of  keeping  it,  but  denies  that  Cranston 
had  obtained  any  written  or  other  refusal  of  a  new  lease. 

It  avers,  that  in  or  about  November,  1854,  while  he  and 
Judson  were  keeping  said  hotel  as  partners,  under  the  firm  name 
of  Judson  and  Cranston,  he  discovered  that  Judson  had,^fi«udu- 
lently,  and  without  his  knowledge,  or  authority,  or  consent,  used 
the  funds  of  the  firm,  and  created  debts  in  its  name,  for  Judson's 
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benefit  alone,  to  an  amount  exceeding  bis  interest  in  all  tbe  said 
property,  and  that  a  large  amount  of  the  debts  and  liabilities 
thus  fi^udulentl J  created,  were  secured  bj  a  mortgage  of  said 
firm's  property,  and  that  Judson  was  insolvent. 

That  the  firm  could  not  pay  the  liabilities  thus  created,  and 
about  maturing,  without  pecuniary  assistance.  After  making 
this  diflcoveiy,  and  on  the  27th  of  November,  1864,  he  com- 
menced a  suit  in  this  court  against  Judson,  based  upon  the  frauds 
and  &cts  so  discovered,  to  obtain  a  dissolution  of  the  firm,  an 
accounting,  and  an  injunction,  and  obtained  a  temporary  injunc* 
tion,  prohibiting  Judson  from  using  the  name  w  property  of  the 
firm,  and  an  order  to  show  cause  why  it  should  not  be  made 
absolute. 

After  the  injunction  was  served,  negotiations  were  entered 
iqxm  between  him  and  Judson,  and  their  counsel,  for  a  settle- 
ment These  resulted  in  an  arrangement  whereby  the  firm  was 
dissolved,  and  Judson  assigned  to  Cranston  all  his  interest  in  the 
bnsinesB  and  effects  of  the  fibrm,  and  Cranston  assumed  to  pay 
the  debts  of  the  firm,  and  "  certain  specified  debte  to  a  very  large 
amount,"  which  Judson  had  contracted  in  the  firm's  name,  but 
solely  for  his  own  benefit,  and  which  as  between  him  and  Crans- 
ton, it   was  his  duty  to  pay .     In  pursuance  of  this 

^Sngemeat,  CranJn  con^ued  the  businL,  and  procured 
loans  from  his  friends  to  pay  the  debts  of  the  firm,  and  those 
fraudulently  contracted  by  Judson,  and  has  paid  many  thousands 
of  dollars  of  the  same. 

Although  the  business  prior  to  the  dissolution  had  been  prO' 
fitable,  yet  Judson,  prior  thereto,  had  applied  the  frmds  of  the 
firm  to  his  own  use,  and  the  amount  so  drawn  and  used  by  him, 
together  with  the  liabilities  he  had  contracted  for  his  own  benefit 
in  the  firm's  name,  and  which  Cranston  on  the  dissolution 
agreed  to  pay,  as  before  stated,  exceeded  Judson's  capital  and 
his  part  of  the  profits,  and  on  an  accounting,  he  would  be  lai^ely 
in  debt  to  Cranston,  "  and  to  secure  such  indebtedness  as  should, 
on  soch  accounting,  be  found  to  exist,  the  said  Curtis  Judson,  at 
the  time  of  said  dissolution,  executed  to  this  defendant  a  mort- 
gage for  $25,000,  on  certain  personal  property  of  said  Judson, 
viz :  the  fdmiture  of  the  hotel  known  as  the  Brevoort  House, 
in  the  city  of  New  York." 
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Wt  denies  that  the  lease  and  privilege  of  renewing  it,  and  the 
good-will  of  the  business,  were  worth  anything  to  Judson,  in 
the  embarrassed  condition  of  the  business  and  of  Judson,  wheu 
the  firm  dissolved. 

It  denies  that  the  deed  of  assignment  of  the  6th  of  Deoember, 
1854,  was  made  for  any  such  purpose,  or  with  any  such  motivey 
as  is  alleged,  and  avers  that  it  is  incorrectly  described,  and 
alleges  it  was  made  for  full  value. 

It  alleges  that,  when  that  assignment  was  made,  Cranston 
undertook  to  prosecute  the  business^and  obtain,  the  assistance  of 
his  friends,  with  a  view  to  pay  the  firm's  debts  and  those  frau- 
dulently contracted  by  Judson^  which  Cranston  assumed  to  pay, 
imd  it  was  an  essential  part  of  the  whole  arrangement  that 
Judson  should  so  assign  to  Cranston,  and  for  the  benefit  of  the 
latter,  and  such  undertaking  and  assumption  were  a  good  con- 
sideration, and  saved  the  properly  from  sacrifice  and  loss. 

That  such  assignment  was  made  and  taken  in  good  faith,  and 
was  absolute,  and  there  was  no  such  agreement  or  imderstanding 
as  the  complainant  states,  as  to  cancelling  it  and  restoring  Jud- 
son to  his  former  position  as  a  partner. 

After  the  assignment  had  been  made  and  consummated,  and 
not  before,  Cranston  negotiated  for  and  obtained  a  new  lease  for 
three  years  from  the  first  of  October,  1855,  at  $80,000  for  the 
first  year,  and  $83,000  for  each  subsequent  one.  Judson  never 
had  any  interest  in  the  new  lease  or  in  the  business,  after  he 
assigned  as  aforesaid.  Slater  was  never  a  partner  with  Cranston, 
either  secret  or  otherwise.  The  pleadings  and  evidence,  verbal 
and  written,  make  a  case  of  226  pages.  The  printed  case,  in  its 
narrative  of  the  proceedings  had  on  the  trial  of  the  action,  states 
that  Judson  was  sworn  as  a  witness  for  the  plaintifi|  against  the 
objection  and  exception  of  the  defendant,  that  he  was  incom- 
petent. 

Cranston  was  offered  as  a  witness  in  his  own  behalj^  and 
excluded  on  the  ground  that  he  was  not  competent,  to  which 
decision  Cranston's  counsel  excepted.  The  printed  case  states, 
that  "the  Court  found  the  following  &cts  and  conduaions  of 
law:" 


NEW  YORK— MAY,  1857.  287 

Qiiffin  T.  Oranstan. 


^^JSpeddl  Termj  AprU,  1856,  Slosson,  Justioe. 

"  The  following  fiwjts  are  established  by  the  evidence : 

On  the  25ih  of  Febroary,  1854,  Judson  and  Cranston  entered 
into  co-partnership  nnder  written  articles  of  that  date,  ''for  the 
purpose  of  purchasing  the  lease,  j^imiture,  good- will,  and  fixtures 
of  tibie  New  York  Hotel,"  and  for  the  purpose  of  carrying  on 
the  business  of  keeping  said  hotel,  under  the  firm  name  of  Jud- 
son &  Cranston,  the  partnership  to  commence  at  the  above  date 
and  to  continue  until  the  expiration  of  the  term  of  the  lease, 
then  held  by  Monnot,  "  and  until  the  expiration  of  any  term  or 
time  for  which  the  said  parties  or  either  of  them  might  there- 
after obtain  a  lease  of  said  hotel" 

(Here,  a  portion  of  the  finding  that  the  two  were  to  contribute 
equally,  &c.,  is  omitted,  as  not  beiug  material  to  any  points 
decided ;  and  other  omissiona,  of  a  similar  nature,  are  made  in 
the  remaining  portion  of  the  findings.) 

*'  The  lease  held  by  Monnot  expired  on  the  Ist  of  October, 
1855. 

'^The  purchase  was  made  of  Monnot  in  March,  1854,  for 
$105,000.  Of  this  sum  $40,000  was  paid  in  cash  during  the 
montha  of  March,  April  and  May,  and  the  balance  secured  by 
their  notes  at  different  dates,  except  $5,000,  which  was  to  stand^ 
as  a  temporary  loan."  *  «  *  * 

"At  ike  time  of  their  purchase  from  Monnot,  Judson  and 
Cranston  executed  a  mortgage  on  the  entire  hotel  property  to 
Field  and  Morgan,  the  landlords,  to  secure  the  rent  of  the 
hotel— fiome  $26,000. 

"  On  the  28d  of  the  same  month  (March,  1854),  they  executed 
a  mortgage  on  the  same  property  to  Bininger  and  Clark,  to 
secure  them  as  endorsers  on  four  notes,  amounting  to  some 
$11,000. 

In  May  following  a  mortgage  on  the  same  property  was  also 
executed  by  them  to  Samuel  F.  Tiffimy,  to  secure  tiieir  notes 
and  acceptances,  held  by  Tifbny. 

About  a  year  before  the  partnership  with  Cranston,  Judson 
had  contracted  to  hire  the  Breyoort  House,  another  hotel. 

It  is,  peqrhaps,  doubtful  whether  Cranston  knew  of  this  when 
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he  formed  his  connection  with  Judson.  He  had  no  iateiest 
whatever  in  the  Brevoort  Honse. 

From  the  very  commencement  of  the  partnership,  Judson 
appears  to  have  been  a  borrower  of  money,  and  as  early  aa  July, 
1854,  was  considerably  embarrassed  in  his  pecmuaiy  matters. 

He  used  a  considerable  portion  of  the  fonds  and  securities  of 
the  hotel  in  matters  of  his  own,  having  no  connection  with  the 
New  York  Hotel. 

The  entries  of  these  transactions  were  not,  at  least  all  of  them 
were  not,  entered  on  the  books.  He  also  raised  money  on  paper, 
created  by  him,  ia  the  name  of  the  firm,  to  the  amount  of 
$25,000,  which  he  appropriated  to  his  own  purposes,  and  of 
which  entries  were  not  made  on  the  books. 

The  funds  and  credit  of  the  jSrm  of  Judson  and  Cranston, 
which  were  used  by  Judson  for  his  separate  business,  were  soused 
by  him  without  the  knowledge  or  consent  of  Cranston  at  the  time. 

He  also  borrowed  moneys  of  various  parties,  ostensibly  in 
some  instances  at  least  for  the  use  of  the  fiini,  whidi  he  seems  to 
have  in  like  manner  misappropriated. 

In  the  latter  part  of  the  summer  of  1854,  Judson  furnished 
and  stocked  the  Brevoort  House,  for  which  he  incurred  liabilities 
to  a  very  great  extent,  and  as  the  evidence  jnstifiefl  me  in  beUev- 
ing,  appropriated  to  this  purpose  a  large  amount  of  the  moneys 
raised  on  the  paper  improperly  created  by  him  in  the  name  of 
the  firm. 

The  Brevoort  House  was  opened  in  September,  1864. 

In  the  early  part  of  September,  1854,  Judson  applied  to  the 
present  Judge  Whiting;  to  become  an  endorser  on  &e  paper  of 
Judson  and  Cranston,  and  to  secure  him,  a  mortgage  was  exe- 
cuted to  him  by  them  upon  the  furniture  of  the  New  York 
Hotel,  and  which  was  in  substance  expressed  to  be  a  security  for 
any  endorsements  which  Whiting  had  made,  or  should  thereafter 
make,  for  Judson  and  Cranston,  or  either  of  them ;  and  it  was 
provided  that  on  the  fidlure  of  those  parties  to  pay  any  one  note 
thus  endorsed,  all  the  endorsements  were  to  be  considered  as 
due,  and  Whiting  was  to  be  at  liberty  to  foredose.  This  morU 
gage  as  originally  drawn,  covered  only  such  notes  as  should  be 
drawn  in  the  name  of  the  firm,  and  was  altered  so  as  to  epbrace 
those  drawn  by  either  of  the  parties. 
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The  mortgage  was  ezecated  by  Cranston  while  he  was  sick,  at 
the  request  of  Judson,  who  represented  to  him  that  it  was 
intended  to  secore  Whiting,  as  an  endorser  on  certain  notes  of 
the  firm  to  a  large  amount^  at  the  Central  Bank,  on  which  one 
Fowler  was  an  endorser,  the  bank  requiring  another  name  in 
addition  to,  or  in  sabstitation  of  Fowler.  Whiting  had  con- 
sented to  become  endorser  on  condition  that  the  paper  was  to  be 
used  at  the  Central  Bank,  and  he  endorsed,  at  various  times^ 
down  to  the  5th  of  December,  to  the  amount  of  $19,600.  Some 
$5,000  of  the  notes  eiidorBed  were  in  Judson's  individual  name. 

The  paper  thus  endorsed,  was  not  however,  in  &ct^  used  bj 
Judson  at  that  bank,  at  least  not  all  of  it. 

A  portion  of  the  avails  of  the  notes  w^re  used  by  Judson  for 
the  hotel,  and  a  portion  for  his  private  purposes. 

As  a  further  security  to  Whiting,  Judson  gave  him  individu- 
ally, a  confession  of  judgment^  which  was  not  to  be  entered  up 
unless  Judson  became  embarrassed. 

In  November,  1854,  Cranston  becoming  alarmed  at  the  finan- 
dal  condition  o£  the  hotel,  and  having  ascertained  that  Judson 
had  used  the  name  of  the  firm,  in  creating  liabilities,  for  his  own 
purposeB,  commenced  an  action  against  him  for  the  dissolution 
of  the  partnership,  an  account  and  a  Beceiver,  and  on  the  27th 
of  that  month  served  an  injunction,  restraining  him  from  further 
interference  with  the  affairs  of  the  firm. 

This  proceeding  led  to  immediate  negotiations  between  the 
parties,  which  resulted  in  an  arrangement,  consummated  on  the 
evening  of  the  5ih  of  December,  by  which  the  partnership  was 
voluntarily  dissolved,  and  Judson's  entire  interest  in  the  hotel 
transferred  to  Cranston. 

It  is  this  transaction  which  is  sought  to  be  impeached  by  the 
present  suit^ 

The  transaction  itself  was  evidenced  by  the  following  pap^cs 
and  instruments,  all  bearing  date  December  the  5th,  1854,  and 
|dl  executed,  signed,  and  delivered,  at  the  same  time. 

1.  A  memorandum  of  the  dissolution  of  the  firm,  and  that  the 
business  would  be  settled  by  Cranston  alone,  who  was  solely 
authorized  to  sign  the  name  of  the  late  firm  in  liquidation. 

2.  An  absolute  assignment  under  seal,  by  Judson  to  Cranston 
of  all  the  former's  right,  title,  and  interest,  in  and  to,  all  the 

19 
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property  and  effects  of  the  finn,  of  every  sort,  kind  and  desciip- 
tion*    *♦**#♦♦ 

"8.  An  instrument  or  deed  poll  under  seal,  whereby  Jadaon 

acknowledges  himself  to  be  indebted  to  Oranston  in  the  sum  of 

$25,000,  and  for  the  security  of  said  sum,  thereby  mortgages, 

sells,  and  assigns  to  the  said  Cranston,  all  his  property,  of  every 

description,  situate,  lying  and  being,  in  the  Brevoort  House," 
4(5^  «  «  «  «  * 

"4.  An  instrument  not  under  iseal,  whereby  without  any  pre- 
vious recital,  Cranston  agrees  to  employ  Curtis  Judson  and  his 
wife,  in  the  New  York  Hotel,  for  and  during  the  term  of  the 
lease  thereof  owned  by  said  Cranston,  and  for  any  new  term 
said  Cranston  may  procure,"  &a  *  *  * 

(These  four  instruments,  which  are  not  copied  into  the  state- 
ment of  fikcts  found,  read  as  follows,  viz: 

1.  DissoLunoK, 

^'  The  oo-partnendiip  lately  existing  between  the  undersigned, 
under  the  firm  name  of  Judson  &  Crani^n,  is  dissolved.  The 
business  will  be  settled  by  Hiram  Cranston  alone,  who.is  solelj 
authorised  to  sign  the  name  of  the  late  firm  in  liquidation. 

"  CuBTis  Judson. 
^<  HiBAM  Cbanbtok. 
«  Dated  New  York,  Dec.  5th,  1854." 

2*  Deed  of  Assiqnhent. 

'^  For  and  in  consideralion  of  the  sum  of  one  hundred  dollarB, 
to  me  in  hand  paid  by  Hiram  Cranston  of  the  city  of  New  York, 
I  do  hereby  sell,  assign,  transfer  and  set  over  to  the  said  EBram 
Cranston,  all  my  right,  title  and  interest,  in  and  to  all  llie 
property  and  effects  of  the  firm  of  Judson  &  Cranston,  of  every 
sort,  kind  and  description. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  at 
the  dly  of  New  York,  the  fifth  day  of  December,  one  thousand 
eight  hundred  and  fif)y*four. 

"  CUBnS  JUDBOIf,  [L.  8.] 

"  Sealed  and  delivered  in ) 
the  presence  of  ) 

«  H.  F.  Olabk." 
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8.  DssD  Poll,  or  Mobtgage,  fob  $25,000. 

"  Enow  all  men  by  these  presents :  That  I,  Curtis  Judson,  of 
the  dty  of  New  York,  acknowledge  myself  to  be  indebted  to 
Hiram  Cranston  of  said  city,  in  the  sum  of  twenty-five  thousand 
dollars,  and  for  the  security  of  said  sum  I  do  hereby  mortgage 
and  sdl,  and  assign  to  the  said  Cranston,  all  my  property  of 
every  description,  situate,  lying  and  being  in  the  Brevoort 
House,  comer  of  Eighth  Street  and  Fifth  Avenue,  in  the  cily  of 
New  York ;  and  I  do  hereby  authorise  and  empower  the  said 
Cranston  to  take  possession  of  said  property  and  effects,  and  sell 
the  same,  and  appropriate  the  proceeds  of  such  sale  to  the  pay- 
ment of  said  debt,  which  is  hereby  acknowledged  to  be  due. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  at 
the  city  of  New  York,  this  fifth  day  of  December,  1854, 

"CuBTiB  Judson,  [l.s.] 

''  Sealed  and  delivered  in ) 
the  presence  of  ) 

"H.F.  Clabic" 

1  Agbeement,  fob  Ssbvioes  of  Mb,  and  Mbs.  Judson. 

"H.  Cranston  agrees  to  employ  Curtis  Judson  and  his  wife, 
in  the  New  York  Hotel,  for  and  during  the  term  of  the  lease 
thereof  owned  by  said  Cranston,  and  for  any  new  term  said 
Cranston  may  procure;  and  as  a  compensation  for  their  services 
said  Cranston  agrees  that  Mr.  ^d  Mrs,  Judson  and  &mily,  in 
oonsideratlbn  of  the  services  of  the  said  Judson  and  wife,  to  be 
rendered  to  the  said  Cranston,  in  such  manner  as  he  shall  direct^ 
and  of  the  sum  of  one  dollar,  shall  be  permitted  to  occupy  the 
zooms  at  present  occupied  by  them  in  said  hotel,  and  to  have 
their  board  therein,  and  in  addition  thereto,  that  Mrs.  Judson 
shall  receive  as  a  compensation  for  her  services,  a  share  of  the 
profits  of  the  business,  equal  to  and  not  to  exceed  the  rate  of 
$5,000  per  annum;  such  profits  to  be  ascertained  at  the  end  of 
said  term  and  not  before,  and  to  be  determined  by  the  accounts 
of  the  hotel  kept  in  the  office,  to  be  ascertained  and  reported  by 
the  book-keeper.  Said  Cranston  doQs  not  guaranty  that  there 
shall  be  any  such  profits,  nor  are  the  said  Judson  and  wife,  or 
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either  of  them,  to  have  any  right  to  an  aocoimt  of  profits  of  the 
biudneas,  for  the  purpose  of  determining  the  amount  of  compen- 
sation to  which  said  Mrs.  Judson  is  so  entitled,  until  the  expira- 
tion of  said  term. 

''Mr.  Cranston  does  absolutely  engage  that  so  long  as  he 
remaiDS  the  proprietor  of  said  hotel,  said  Judson  and  £Eunil  j  shall 
te  permitted  to  occupy  their  said  rooms  and  haTe  said  board;  and 
in  case  of  a  voluntary  sale  of  the  said  hotel  properties  by  said 
Cranston,  he  engages  to  require  the  purchaser  from  him  to  enter 
into  an  engagement  with  Mr.  Judson,  similar  to  that  hereby 
made,  and  upon  such  engagement  being  made  by  such  pur- 
chaser, this  agreement  becomes  at  once  void.  But  in  the  event 
that  said  Cranston  shall  be  forced,  by  bankruptey  or  insolvency, 
to  give  up  the  hotel,  this  agreement  shall  become  void  and  of 
none  eJBTect  iiomediately  upon  the  departure  of  said  Cranston 
and  £unily  from  said  hotel, 

''  Bated  New  York,  December  6, 1864^ 

"H.F.OLAKIL  ) 

"CUBTIB  JXJDBOK, 

"Amanda  E.  JuDBOif," 

The  statement  proceeds  thus: 

"The  condition  of  the  aflSedrs  of  Judson  and  Cranston,  and  of 
Judson  personally,  at  the  period  of  this  traitsaction  was  as  fol* 
lows.  Judson  iiulividually  was  indebted  on  account  of  liabilities 
for  the  Brevoort  House  to  the  amount  of  $74,996,T0  or  there- 
abouts, of  which  a  little  over  $12,000  was  &lling  due  in  Decem- 
ber, 1864  (the  month  of  the  transaction  in  question),  and  the 
balance,  with  the  exception  of  some  accounts,  of  various  amountSi 
amounting  to  about  $2,600,  would  mature  in  different  proportions 
in  nearly  eveiy  montii  of  1866,  and  down  to  as  late  a  period  aa 
Febroaiy,  1866. 

Up  to  this  time  Judson  had  paid  all  his  liabilitieB  for  the 
Brevoort  House  at  maturity. 

The  value  of  the  property  of  the  Brevoort  House,  which  had 
cost  some  $86,000,  apart  fix>m  any  good  will  which  it  may  have 
had,  was  for  the  purpose  of  a  sale  very  much  below  the  amount 


NEW  YORK— MAT,  1867.  298 

Oriffin  Y,  Onmston. 

of  the  liabilities  incmred  tkeiefor.  It  was  alao  heavily  encmn- 
bered  by  mortgages. 

Judflon  was  also  largely  indebted,  and  under  oontingent  liabi* 
lities  to  others  for  moneys  borrowed,  and  isr  goarantieB  entered 
into  for  him,  and  among  others,  the  plaintiff  in  this  present 
action,  to  the  amoimt  of  some  $8,000  cash.  The  whole  amount 
of  such  liabilities  exceeded  $60,000. 

Apart  from  his  interest  in  the  two  hotds,  Judson  had  some 
other  property,  real  and  personal,  but  all  of  it  encumbered  or 
hypothecated  to  nearly  its  Ml  value.  On  the  6th  of  Decanber, 
if  forced  to  a  settlement  with  his  creditors,  he  was  individually 
insolvent. 

The  above  is  exclusive  of  his  liability  to  Cranston  in  respect  to 
the  obligations  created  by  him  in  the  name  of  the  firm  for  his 
private  purposes,  and  amounting  to  $26,000,  as  then  ascertained. 

There  does  not  appear  to  have  be^  any  actual  judgment  ex- 
isting against  him  on  the  6lih  of  December,  except  that  confessed 
to  Whiting,  and  a  similar  one  to  Slater,  confessed  long  {Nreviouslyi 
but  for  what  amount  does  not  appear. 

The  condition  of  the  New  York  Hotel  was  as  follows: 

The  property,  exclusive  of  the  value  of  the  good  will  of  the 
establishment,  and  consisting  of  frimiture,  stock,  cash,  and  out- 
standing biUs,  after  a  liberal  allowance  for  wear  and  tear,  and 
bad  debts,  amounted  (according  to  the  valuation  thereof  fbrnished 
by  Cranston  on  the  trial),  to  $182,864  OS.  There  had  been  some 
additions  made  to  the  furniture  since.the  purchase  in  the  spring, 
amounting  in  all  to  about  $8,000,  and  the  old  furniture  ^ad  been 
repaired,  so  that  it  would  not  be  xmreasonable  to  add  somewhat 
to  the  above  total  of  property,  but  it  is  taken  at  that  amount  as 
the  one  fixed  by  Cranston  himsel£ 

The  debts  and  liabilities  of  the  firm,  exdusivB  of  the  $26,000 
liabilities,  created  by  Judson,  in  its  name,  for  his  own  private 
benefit,  amounted  to  $98,834  11. 

The  difference  between  this  amount  and  the  amount  of  the 
property,  is  $34,020,  to  one  half  of  which,  or  $17,010,  Judson 
would  be  entitied,  on  the  supposition  contended  for,  by  defend- 
ant, on  the  trial,  that  Cranston  assumed  the  payment  of  the 
$25,000  liabilities  above  mentioned. 

14  however,  he  did  not  assume  the  payment  of  these  liafailitieB, 
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andsach  I  hold  tobethe&ct,  ihenihe  account  would  stand  thus; 
on  the  aasumption  that  the  figures  of  the  book-keeper  were  correct 

The  balance  against  Judson,  made  up  to  the  81st  of  December, 
b J  Brown,  the  book-keeper,  charging  him  with  those  liabiUties, 
was  $18,456 19."        ***♦««#» 

"Li  the  above  statement  of  assets  is  not  included  the  value  of 
the  good  will  of  the  establishment.  This  included  the  value  of 
the  chance  of  a  renewal  of  the  lease,  which  was  one  of  the  induce- 
ments to  the  partnership,  and  as  to  creditors  as  well  as  between 
the  partners  themselves  must  be  treated  as  a  subject  of  value. 

As  evidence  of  the  value  of  the  good  wiU,  it  is  shown  that  the 
profits  for  the  time  they  were  in  partnership,  had  been  veiy 
large— and  for  the  subsequent  year  (1855)  they  are  shown  to  have 
been  some  $85,000. 

The  lease  expired  on  the  1st  of  October,  1855. 

There  was  no  covenant  of  renewal  in  it^  but  Judson  and 
Cranston  had  made  an  application  for  a  renewal  for  three  yeais 
at  the  time  they  bought  out  Monnot,  and  it  was,  shortly  after  the 
dissolution,  actually  renewed  in  favor  of  Cranston,  for  an  addi- 
tional term  of  three  years. 

At  the  time  of  the  dissolution,  one  of  the  notes  endorsed  by 
Whiting  had  become  due^  and  was  unpaid,  and  by  the  terms  of 
his  mortgage  he  was  entitled  at  once  to  consider  all  his  endorse- 
ments as  due,  and  to  foreclose  for  the  whole. 

A  meeting  was  held  on  the  morning  of  the  5th  of  December 
(the  day  of  the  transactions  in  question),  at  the  ofiBice  of  Judge 
Whiting,  at  which  were  present  Judson,  Whiting,  Clark,  and 
Bose,  all  creditois  of  Judson.  At  this  meeting  Judson  was 
strongly  urged  to  sell  out  his  interest  to  some  one  for  a  nominal 
sum,  and  Whiting  was  named  as  a  purchaser,  and  an  instrument 
of  sale  prepared  for  that  purpose,  which  Judson  first  agreed  to 
execute,  and  then  declined  to  do  sa  The  leading  inducement 
urged  upon  Judson  to  come  into  this  arrangement,  appears  to 
have  been  to  save  the  hotel  &om  the  ruin,  which  seemed  to 
threaten  it,  fix>m  its  being  complicated  in  his  affiuxs. 

He  was  charged  with  being  largely  indebted  to  the  firm,  and 
with  having  misused  its  funds,  whidi  he  did  not  deny.  Clark 
at  this  interview  represented  Cranston — Clark  told  Judson  that 
he  was  hopelessly  insolvent,  which  Judson  did  not  deny.   Whit- 
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ing  charged  him  with  haying  deodved  him,  which  Judson  did 
not  deny.  Judson  complained  of  the  injunction  as  one  cause  of  his 
embarrassmebt  He  was  told  that  the  hotel  could  not  go  on  in 
its  then  condition,  and  that  if  it  did  go  on,  the  suit  of  CSranston 
would  be  preiBded,  a  receiver  appointed,  and  Cranston  rained  as 
well  as  himseli^  and  that  it  was  necessary  that  he  (Judson)  should 
retire— some  intimation  was  conveyed  at  this  meeting  (not  by 
Whiting)  that  by  executing  this  transfer  to  Whiting,  he  (Judson) 
would  not  only  save  the  hotel,  but  secure  for  himself  a  place  to 

liveiiu 

The  interview  in  the  evening  at  the  hotel  lasted  several  hours. 

There  were  present  Judson,  Cranston,  dark.  Whiting,  Towns- 
end,  and  Mr.  Bose,  all  the  four  latter  were  creditors  of  Judson  or 
of  the  firm.  Cranston  was  represented  by  Clark.  Judson  was  not 
represented  by  any  lawyer,  though  Townsend  had  formerly  been 
his  legal  adviser,  he  declined  tp  act  however  in  this  capacity  on 
that  occasion. 

A  statement  in  writing  prepared  firom  the  books  was  fiimished 
Ear  the  examination  of  the  company. 

At  the  meeting  he  was  urged  to  make  a  transfer  of  his  interest 
in  the  hotel,  and  some  intimation  seems  to  have  been  given  to 
him  ihaty  in  doing  so  ne  could,  perhaps,  arrange  his  individual 
afibirs,  and,  succeeding  in  doing  that^  resume  his  position  in  the 
hotel;  but  he  was  told  he  would  get  nothing  for  making  the 
transfer,  as  he  had  already  drawn  out  all  his  interest 

It  was  alleged  or  shown  that  he  had  drawn  out  all  he  had  ever 
put  in,  and  some  $18,000  more,  and  that  the  concern  was 
indebted  over  $120,000. 

Judson  was  charged  by  Whiting  with  having  deceived  him, 
and  told  that  he  (Whiting)  had  lost  all  confidence  in  him,  and 
that  he  would  foreclose  his  mortgage  unless  some  arrangement 
was  made. 

Cranston  offered  to  sell  out  if  he  could  be  secured  against  the 
debts. 

Whiting  expressed  a  willingness  to  assist  Cranston  if  the  latter 
could  get  the  lease  renewed ;  but  only  on  consideration  of  Judson's 
withdrawing  from  the  concern. 

Judson  was  urgent  for  some  stipulation  or  agreement  that  he 
should  be  taken  back  again  (as  a  partner)  when  he  had  got 
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released  firom  his  creditors,  but  this  was  refused."  ♦  *  *  * 
'*No  agreement  to  that  eflfect  was  in  &ct  made.  To  an  inquiry 
of  Judson  on  this  matter,  some  answer  was  given  that  there 
would  be  no  objection  to  taking  him  back  if  his  debts  were  paid. 

It  was  not  niged  as  a  reason  for  Judson's  making  a  transfer  of 
his  interest)  that  otherwise  he  would  be  troubled  with  his  private 
creditors. 

It  was  coriceded  that  the  house  could  not  get  on  without 
resources  firom  outside. 

Some  $80,000  or  $40,000  were  mentioned,  as  the  amount  neces- 
sary to  carry  it  on. 

It  was  a  conceded  thing  among  all  present,  that  Judson  indi- 
vidually was  insolvent 

Nothing  was  said  about  the  renewal  of  the  lease. 

There  was  some  verbal  understanding  or  expresdon  of  an 
agreement,  on  the  part  of  Cranston,  that  on  the  transfer  being 
made  to  him,  he  would  assume  and  pay  the  debts  of  the  firm,  as 
also  those  contracted  by  Judson,  in  its  name,  £>r  his  own  pur- 
poses, as  £ur  as  the  same  were  then  ascertained. 

No  writing  to  this  eflfect  was  given,  however,  either  to  Judson 
or  the  creditors,  nor  any  indenmity  furnished  to  prevent  other 
parties  from  coming  in  and  getting  the  properly,  as  judgments 
to  a  large  amount  would  be  obtained  against  him  as  soon 
as  it  was  known  that  he  had  transferred  his  interest  to  Cranston. 

Cranston,  in  hiii  answer  to  the  complaint  in  this  action,  sajs, 
that  the  mortgage  was  given  to  secure  him  such  an  amount  as  on 
an  accounting  between  him  and  Judson  should  be  found  due  to 
him  in  respect  to  the  moneys  drawn  out  by  the  latter  and  the 
liabilities  contracted  by  him  in  the  name  of  tiie  firm,  but  for  his 
own  use  and  benefit 

It  is  aconceded  fiu^t  in  the  case,  that  Cranston  is  now  proceed- 
ing with  his  suit  to  have  the  accounts  stated. 

Agbeekekt  fob  Services  of  Mb.  and  TUtsa.  Jubsok. 

The  object  of  this  was  to  secure  to  Judson  and  his  wife  a  pro- 
vision for  their  support,  and  the  compensation  was  made  payable 
to  her  with  the  avowed  object  of  keeping  it  from  the  reach 
of  his  creditors. 
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The  agreement  for  employment  was  the  resnlt  of  a  oonfer^ 
CDce  between  Judson  and  Cranston  between  the  meetingB  in  the 
moming  and  eyeung  of  the  5th  of  December, 

It  was  considered  that  the  services  of  Mrs.  Judson  would  be 
yalnable,  and  that  Judson  himself  might  be  very  usefully 
employed.  Her  services  were  considered  valuable  in  superin* 
tending  the  domestic  arrangements. 

At  the  interview  in  the  hotel  Judson  was  muich  depressed  and 
weighed  down  in  spirits. 

Notice  of  the  dissolution  was  immediately  after  the  6ih  of 
December,  advertised  by  Cranston  in  four  of  the  principal  news- 
papers published  in  the  dty  of  New  York. 

Cranston,  since  the  dissolution,  has  in  fitoi  assumed  the  pay- 
ment of  some  of  the  debts  created  by  Judscm  against  the  firm, 
among  others,  of  Whiting's,  and  Turner's,  and  Bininger's,  and 
has  since  carried  on  the  hotel  by  procuring  an  extension  from 
its  creditors,  and  by  assistance  from.  Whiting  in  increased 
endorsements  to  a  large  amount,  and  assistance  firom  other  friends. 

To  what  extent  the  debts  have  been  paid  does  not  appear. 

Some  days  after  the  fifth  of  December,  Judson  had  an  inter- 
view with  Bininger,  one  of  his  creditors,  to  whose  firm  of  Binin- 
ger  and  Clark  he  was  indebted  some  $6,700,  and  told  him  that 
he  had  sold  out  his  interest  to  Craikston,  and  that  on  the  writing 
up  of  .the  books  he  hoped  there  would  be  a  balance  in  his  fitvor, 
and  which  he  then  assigned  to  his  said  firm. 

This  assignment  is  in  writing,  dated  the  9th  of  December, 
1864^  signed  by  Judson,  and  acknowledging  an  indebtedness 
of  8,000  dollars,  in  consideration  of  which  he  sells  and  transfers 
to  the  firm  of  Bininger  &  Clark,  some  shares  of  stock,  'and  also 
all  his  right,  title,  and  interest  in  the  New  York  Hotel,  and  the 
propeeds  of  the  business  thereof 

Subsequently,  on  the  15th  of  December,  he  transfers  to  Binin- 
ger &  Co.,  on  account  of  his  indebtedness  to  that  firm  of  6,700 
dollars,  the  agreement  between  himself  and  wife  with  Cranston 
for  their  services,  and  agreeing  to  perform  the  services  contem^ 
plated  in  the  agreement — ^Bininger  to  apply  as  much  as  he  could 
collect,  under  the  agreement,  or  by  a  sale  thereof  on  said  debt 
Mrs.  Judson  ratified  this  airangem^it. 

After  this,  an  arrangement  was  made  between  Bininger  and 
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CraDstoB,  and,  on  the  tenth  of  February,  Cranston  was  released 
from  his  said  engagement  with  Judson  and  wife.  Judson  was 
discharged  from  his  debt  to  Bininger  and  left  the  hotel,  and 
Judson  and  his  wife  ceased  to  render  any  services,  imder  the 
agreement  of  December  5tL 

Cranston  gave  a  consideration  for  the  release  from  Bininger, 
of  the  agreement  for  services  assigned  to  him  by  Judson,  viz: 
Cranston's  obligation  to  pay  Bininger  6,000  dollars^  absolutely  at 
the  end  of  three  years." 

Thereupon  the  Court  rendered  a  judgment,  which,  exduaye 
of  its  recitals,  reads  thus,  viz. 

''It  is  ordered  and  adjudged,  that  the  complaint  herein  be  d]»> 
missed  as  to  the  defendtuit,  Qeorge  Slater ;  it  appealing  that  he 
has  no  interest  in  the  matters  in  controversy  herein. 

And  it  is  further  found  and  adjudged  that  judgment  was 
recovered  and  docketed  in  £sivor  of  the  plaintiff  against  the  defend- 
ant Judson,  and  execution  issued  thereon,  and  returned  wholly 
tmsatisfied;  as  is  in  the  complaint  in  this  action  alleged;  and 
that  the  whole  amount  of  said  judgment  is  still  due  and  unpaid 
to  the  said  plaintiff. 

And  it  is  fitrther  found  and  adjudged,  that  the  defendants, 
Judson  and  Cranston^  were  partners  together,  in  the  keeping 
of  the  New  York  Hotel;  as  is  alleged  in  said  complaint,  and  as 
co^partneis  were  possessed  of  the  fbmiture  and  fixtures  in  the 
pleadings,  and  of  a  lease  of  the  said  Hotel  which  expired  on  the 
1st  October,  1855. 

And  it  is  further  ordered  and  adjudged  that  the  transfer  or 
assignment  made  by  the  said  Judson  to  the  said  Cranston  of  his 
partnership  interest  on  the  6th  of  December,  1854,  mentioned  in 
said  pleadings,  was  made  with  the  intent  to  hinder,  delay  and 
defraud  the  individual  creditors  of  the  said  Judson,  and  the  said 
plaintiff  as  one  of  such  creditors,  to  whom  the  said  Judson,  then 
owed  the  debts  for  which  said  judgment  was  recovered. 

Wherefore  the  said  transfer  or  assignment  is  hereby  adjudged 
to  be  fraudulent  and  void  as  against  the  individual  creditors  of 
said  Judson,  and  as  against  the  plaintiff  as  su^  individual  cre- 
ditor as  aforesaid^ 

And  it  is  frirther  found  and  adjudged  that  the  mortgage  frt>m 
the  defendant  Judson  to  the  defendant  Cranston  for  twen^-five 
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ihousand  dollars,  and  the  agreement  for  service  between  the 
said  CranstCHi  and  the  said  Judson  and  his  wife,  both  bearing 
date  on  the  said  fiflih  December,  1864,  and  executed  and 
deUyered  contemporaneously  with  the  said  transfer  or  assign- 
ment by  said  Judson  to  said  Cranston,  and  the  agreement  or 
stipulation  for  a  dissolution  of  the  copartnership  between  the 
said  Cranston  and  Judson,  executed  at  the  same  time,  with  the 
said  transfer  or  assignment  and  mortgage,  and  agreement  for 
services,  constituted  together  with  the  said  assignment  one  single 
transaction;  and  that  said  mortgage  and  agreement  for  services 
were  as  well  as  the  said  assignment  or  transfer  by  said  Judson 
to  said  Cranston  of  his  interest  in  the  said  partnership  property, 
made  with  intent,  to  defraud,  hinder,  and  delay  the  individual 
creditors  of  said  Judson,  and  the  plaintiff  as  such  individual  cre- 
ditor, and  as  against  such  creditors,  and  the  plaintiff  are  void;  but 
whedier  the  said  partnership  ceased  as  between  the  said  Judson 
and  Cranston,  or  as  against  the  creditors  of  the  said  Judson  on 
the  said  fifth  of  December,  1864^  is  a  question  reserved  untQ  the 
coming  in  of  the  Report  of  the  Beferee  on  the  taking  of  the 
accounts  hereinafter  ordered. 

And  it  is  farther  ordered  that  it  be  referred  to  Hamilton  W. 
Bobinson,  Esq.,  to  take  and  state  an  aoooxmt  of  the  said  copart- 
nership from  the  commencement  thereof  to  the  present  time,  and 
of  all  its  properties,  assets,  and  effects,  and  of  aU  the  partnership 
dealing  and  transactions  between  the  said  co-partners  as  is 
hereinafter  particularly  directed,  and  that  in  his  report  of  the 
properties  of  the  concern,  he  include  the  good  will  of  the  busi* 
ness,  and  of  the  new  lease  of  said  Hotel,  now  held  by  the  said 
Cranston  as  hereinafter  directed. 

And  it  is  further  ordered  that  in  taking  said  account  the  said 
Beferee  do  make  arest  at  the  date  of  the  said  5th  December,  1864, 
and  ascertain  and  report  the  state  of  the  accounts  at  that  date." 
(Here,  foUow  directions,  as  to  the  matters  to  be  included  in  such 
account) 

"And  it  is  farther  ordered  that  the  said  Beferee,  after  ascer- 
taining the  state  of  the  accounts  on  the  6th  December  as  above 
directed,  state  an  account  of  the  collections  and  payments  made 
by  said  Cranston  or  his  agent  since  that  date  in  settlement  of  the 
affisdis  of  the  partnership,  as  sb  partnership  terminated  at  that 
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s  date;  and  of  the  amount  of  outstanding  liabilities  and  debts  and 
uncollected  assets,  if  any,  so  as  to  show  the  state  of  the  partnei^ 
ship  accounts  at  the  present  time. 

And  it  is  further  ordered,  that  in  oontinuing  the  aocoant  to 
the  present  time,  the  said  referee  do,  for  the  purposes  of  the 
account^  consider  the  partnership  as  still  subsisting,  and  that  he 
estimate  the  value  of  the  property,  including  the  now  snbflisting 
lease  and  the  good  will  of  the  concern  at  the  date  of  his  report^ 
and  state  an  account  oi  all  the  outstanding  debts  and  liabilities 
created  by  said  Cranston  in  the  business,  since  said  6th  Deoeoh 
ber,  1864,  andofall  receipts  and  profits  made  since  that  date,  and 
of  sill  monies  advanced,  paid,  and  expended,  by  said  Cranston,  in 
conducting  the  business  of  the  concern,  distinguishing  those 
advanced  out  of  his  individual  funds  or  resources,  and  thooe 
appropriated  and  expended  out  of  the  assets  or  collections  of  the 
partnership ;  and  that  he  report  what  would  be  a  reasonable 
allowance  to  be  made  to  the  said  Cranston,  if  any,  for  his  time^ 
labor  and  services,  in  and  about  the  conducting  c^  the  busmess 
since  tiie  said  6th  of  December,  1864. 

And  it  is  further  ordered  that  the  said  referee  do  report  what 
balance,  if  any,  was  due  to  the  said  Judson,  as  between  himself 
and  the  said  Cranston,  on  the  said  6th  December,  1864,  and  what 
was  the  value  of  the  surplus  interest,  if  any,  of  the  said  Judson, 
as  copartner  in  the  property  and  assets  of  tiie  finn  at  that  date; 
and  also  what  is  due,  if  any  thing,  to  him  at  the  date  of  his 
report;  and  what  is  the  value  of  Jiis  said  surplus  interest,  if  any, 
at  the  latter  date ;  and  that  he  state  what,  if  any  interest,  should 
be  allowed  in  £stvor  or  against  either  of  said  parties  in  such 
account" 

(Here,  follows  a  provision  that  the  parties  attend,  and  be 
examined,  &c.,  on  such  accounting.) 

"And  it  is  further  ordered,  that  unless  within  ten  days  after 
the  entry  of  this  judgment,  the  said  Hiram  Cranston  do  execute  a 
bond  with  sufficient  sureties  to  be  approved  by  the  Court,  to  pay 
to  the  plaintiff  herein,  whatever  shall,  on  such  accounting,  appear 
to  be  the  value  of  the  interest  of  the  said  Judson  in  said  copart- 
nership property,  at  the  date  either  of  the  6th  December,  1864^ 
or  of  his  report,  as  the  Court  shall  ultimately  determine  him  to 
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be  entitled  to^  including  Bach  balance  of  moneys  or  piofits,  as 
shaU  at  saoh  date  be  found  due  to  him,  to  the  extent  at  least  of 
the  said  plaintiff's  judgment,  interest  and  costs,  if  the  value  of 
said  interest  and  the  amount  of  such  balance  shall  amount  to  so 
much ;  or  shall  in  lieu  thereof  deposit  in  this  Court,  within  the 
period  aforesaid,  an  amount  equal  to  the  said  judgment,  interest 
and  costs,  to  be  determined  by  the  Court,  to  remain  on  deposit 
subject  to  the  order  of  the  Court;  that  then  the  said  referee  do 
appoint  a  receiver  of  the  said  New  York  hotel,  its  property, 
assets  and  effects,  and  take  fix>m  such  receiver  the  requisite 
security."  (Here  follow  various  pro^Bpsions  in  respect  to  the 
powers  and  duties  of  such  receiver.) 

^^  And  it  is  farther  ordered,  that  either  party,  as  also  the  said 
leceiver,  be  at  liberty  to  apply  to  the  Court  at  any  time,  at  the 
fixjt  of  this  order,  &r  further  directions." 

The  case  contained  no  statement  of  the  condusions  of  law, 
except  the  paper  called  the  "  Judgment" 

Cranston  filed,  in  due  time,  ezoepti(»is  to  the  decision  of  the 
Courts  some  being  to  decisions  of  fisust,  and  others  to  decisions 
of  law. 

The  printed  case  contains  the  <^inion  of  the  Courts  aocom* 
panying  the  decision  of  the  action  at  Special  Term,  from  which 
the  following  are  extracts :  viz. 

"la  examining  the  transaction  as  finally  consummated,  all 
the  several  instroments  by  which  it  was  evidenced  must  be  con- 
sidered  as  one,  it  being  dear  on  the  testimony  that  they  were 
not  only  all  cotemporaneously  executed  and  delivered,  but  that 
no  one  of  them  would  in  &ct  have  been  executed  without  the 
other."  *  ♦  »  *  « 

"The  whole  affair  was  begun  and  consummated  under  the 
nigency  of  fear  and  apprehension.  The  parties  all  acted,  Jud- 
son  induded,  on  the  assomption  that  he  was  largdy  the  debtor 
of  the  concern,  and  had  more  than  drawn  out  and  realized  all 
his  interest  in  it  Yet,  as  the  evidence  of  the  book-keeper  would 
indicate,  it  is  by  no  means  certain,  that  even  if  charged  with  the 
whole  |26,000  of  liabilities  created  by  him  in  the  firm's  name, 
for  his  own  benefit,  he  had  not  at  Idhat  time  some  interest  of 
yalue  remaining. 
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"  There  was  one  item  of  property  irhicli  was  entirely  OYe> 
looked,  or  disregarded,  in  the  estimates  which  were  made  of  the 
condition  of  the  hotel,  and  that  is  what  is  called  the  good-will 
of  the  establishment,  by  which  I  mean: 

^^First,  The  interest  which  the  partners  had  in  the  renewal  of 
the  lease  (then  shortly  to  expire),  and  which,  notwithstanding 
there  was  no  covenant  of  renewal  in  the  old  lease,  had  nev^the^ 
less  a  potential  existence,  and  was  in  equity  '  a  valuable  and 
vendible  interest ;'  a  renewed  lease  is  in  equity  considered  as  a 
continuance  of  the  original  lease,  so  &r  as  the  equitable  lights 
of  third  parties  in  the  old  lease  are  concerned.  {Phyfe  v.  Wear' 
dell,  6  Paige  268.) . 

^^Seoondj  The  advantage  arising  fix>m  the  established  reputa- 
tion of  the  house  and  its  local  position,  which  though  not  a 
tangible  interest,  nor  one  susceptible  of  division  between  the 
partners  as  a  piece  of  property,  was  yet  a  benefit  which  would 
unquestionably  enhance  the  sale  of  the  property,  and  therefore 
a  proper  subject  of  appreciation  on  determining  the  value  of 
Judson's  interest.    (Story  on  Partnership,  §  99.)"     «     *    * 

"  Neither  in  the  absence  of  any  written  undertaking  to  that 
effect  am  I  at  liberty  to  say,  that  the  assumption  by  Cranston  of  the 
firm  debts  proper,  constituted  the  consideration  for  this  transfisr, 
nor  that  any  such  assumption  took  place.  That  Judson  may, 
from  expressions  used  at  the  meeting  in  the  evening  of  the  6th 
of  December,  have  understood  that  they  would  be  paid  by  Cran- 
ston, is  very  probable,  but  there  is  notlung  to  conclude  the  latter 
on  that  point  Judson  has  no  guaranly  or  indenmity  against 
these  debts.  The  parties  undertook  to  reduce  the  whole  tran- 
saction to  writing — so  essential  a  part  of  it  as  the  assumption  of 
the  partnership  debts  by  one  of  the  parties,  if  it  existed,  in  fic^ 
should  also  have  been  embodied  in  the  same  or  some  other 
instrument  That  it  was  not  so  must  be  held  to  be  conclusive 
evidence  that  no  such  assumption  was,  in  &ct,  undertaken  by 
Cranston.  It  is  a  rule  both  in  equity  and  at  law,  that  a  contract 
cannot  rest,  partly  in  writing  and  partiy  in  paroL    (2  Stoiy'fl 

Eq.  §  767;  Greenf.  Bv.  §  275-6;  IJ.  C.  B.  278;  14  J.  R  16.)" 
*  *  «  «  « 

'^Second,  what  was  the  character  and  nature  of  this  agre^ 
ment  for  the  services  of  Mr.  and  Mrs.  Judson? 
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^'Theie  is  ohe  aspect  of  it^  which  I  think  of  itself  fittal 
to  it 

"It  is  a  dear  attempt  to  secme  to  the  use  of  a  debtor,  the 
fruits  and  eandngs  of  his  fature  exertLons,  so  that  they  cannot 
be  reached  by  his  creditors."  ♦  «  » 

^^IJpon  the  whole  case  I  am  clear  that  the  transaction  of  the 
6th  of  December  operated  as  a  fraud  on  Judson's  creditors,  and 
cannot  be  sustained. 

"It  matters  not  that  Judson  was  in  fault,  or  that  Cranston's 
private  motiye  was  a  desire  to  save  himself.  In  the  eye  of  the 
law  he  was  not  an  innocent  party;  he  knew  of  the  condition  of 
Judson's  eJSsirSj  and  knew,  or  must  be  presumed  to  have  known, 
the  necessary  effect  of  the  arrangement  on  his  creditors ;  indeed, 
the  avowed  object  of  the  transaction  was  too  plainly  expressed 
to  excuse  any  party  to  it  on  the  ground  of  ignorance.  That 
object,  as  respects  the  creditors  of  Judson,  was  a  fraudulent  one, 
and  the  method  adopted  to  carry  it  out  operated  equally  to 
defraud  those  creditors,  and  I  do  not  feel  at  liberty  to  uphold 
the  transaction. 

"  The  sale  to  Cranston  must  be  set  aside  as  void,  and  also  the 
mortgage  and  agreement  for  services;  and  there  must  be  a  refer- 
ence to  take  and  state  the  accounts  of  the  partnership  up  to,  and 
including  the  5th  of  December,  1854,  and  of  the  transactions  of 
said  Cranston  in  the  conduct  of  said  hotel  since  that  time;  a 
Beceiver  also  must  be  appointed,  and  pliEdntiff  must  have  judg* 
ment  for  his  debt  out  of  any  surplus  which  on  such  accounting 
may  be  found  to  belong  to  said  Judson. 

''The  form  of  the  judgment  to  be  settled  by  the  Court." 

From  the  "  statement  of  facts,"  and  the  "  judgment,"  contained 
in  the  case,  some  portions  have  been  omitted,  but  the  phraseology 
of  the  forgoing  parts  of  them  has  not  been  changed,  in  any 
respect. 

The  defendant)  Cranston,  appealed  "  from  all  and  every  part 
of  the  judgment  or  order  in  this  action,  dated  the  eleventh  day 
of  October,  1856,  except  that  part  thereof  which  dismisses  the 
complaint  herein  as  against  the  defendant,  Gteorge  Slater." 

Such  appeal  was  taken,  argued,  and  decided  before  the  refer- 
ence ordezed  had  been  taken,  and  before  it  had  been  decided 
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whether  thepfirtiLenshipwas  to  be  deemed  to  have  been  dissolyed 
on  the  6th  of  Deoember,  1854 


James  W.  Oerard  and  H.  F.  Clark^  for  Appellant 
D.  D.  Meldy  for  Beepondent. 

BoswoBTH,  J. — ^This  action  is  brought  by  an  indiyidnal  credi- 
tor of  Judflon,  haying  a  judgment  against  him  on  which  aa  exe- 
cution has  been  issued  and  retomed  unBatisfiedi  to  set  aside  a 
transfer  of  property  made  by  Judson  to  Cranston.  The  traoafer 
was  made  December  Stii,  1864.  It  was  a  transfer  by  Judson  of 
his  interest^  as  a  partner  of  Cranston,  in  the  lease  and  piemiaesi 
known  as  tiie  New  York  Hotel,  with  its  stock,  ftumiturei  fixtaieB^ 
and  tiie  good  will  of  the  business.  The  transfer  is  sought  to  be 
set  aside  on  the  ground  that  it  was  made  without  consideration, 
and  with  intent  to  hinder,  delay,  and  defitaod  the  creditois  of 
Judson. 

Whether  the  transfer  was  made  with  such  an  intent  is  a  qnea- 
tion  of  &ct  and  not  of  law. 

The  printed  case,  in  addition  to  the  pleadings  and  eyidence^ 
contains  a  formal  statement  of  the  oonduaions  of  fiM^t^  which  the 
Court  found  to  be  established  by  the  evidence. 

The  case  then  proceeds  to  state,  that^  "  thereupon  the  Goon 
rendered  the  following  judgment" 

Unless  the  conduaions  of  law  are  embodied  in  and  enunciated 
by  the  "judgment,"  they  do  not  appear  in  the  printed  case.  If 
that,  which  is  called  in  the  case  a  "  statement  of  the  ftcts,"  "esta- 
blished by  the  evidence,"  contains  a  statement  of  eyery  conclu- 
sion whidi  the  Court  foimd  as  a  conclusion  of  &c^  then  the  con- 
dusions  ^lunciated  in  the  "judgment"  should  be  r^;&rdedas  the 
Court's  "  conduaions  of  law"  upon  the  special  £acts  so  stated  to 
have  been  found.  The  only  condusions  stated  in  the  judgment 
which  should,  under  such  drcumstanoes,  be  treated  as  oondusioDS 
of  &ct^  and  to  haye  been  intended  to  be  so  stated,  are  thoMi 
which,  when  found  at  all,  must^  from  their  nature,  have  been 
necessarily  found  as  &ctB. 

.   In  this  view,  the  Court  held,  as  legal  condusions  fircMU  the 
&cta  stated  to  have  been  found,  that  the  transfer  by  Judson,  of 
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interest  in  the  New  York  Hotel,  was  josAe  with  int^t  to 
defraad  his  individual  creditors. 

That  the  four  instmments  of  the  Sih  of  December,  1864,  were 
"one  single  transaction,"  and  were  made  with  intent  to  defirand 
the  indiyidnal  creditors  of  Jndson.  It  is  qnite  obvions  fiom  the 
opinion  of  the  Court,  that  these  were  found  as  conclusions  of 
law. 

In  the  statement  of  the  feusts  which  the  C!ourt  found  to  be 
established  by  the  evidence,  it  is  not  found  as  a  fact,  that  either 
of  the  four  instruments  was  made  with  intent  to  hinder,  delay,  or 
defiaud  any  one. 

The  only  thing,  as  to  theintent  of  the  parties,  contained  in  the 
statement  of  &cts,  is,  that  the  compensation  agreed  to  be  pud  for 
Ae  fiiture  services  of  Mr.  and  Mrs.  Judson  ''was  made  payable 
to  her,  with  the  avowed  object  of  keeping  it  from  the  reach  of 
his  creditors." 

It  is  necessary,  in  order  to  present  this  case  properly,  to  ad^ 
vert  to  some  of  the  controlling  facts,  as  the  Court  found  them,  and 
as  we  may  think  it  ought  to  have  found  them-— on  the  evidence 
before  us* 

These  four  instruments  were  executed  and  delivered  on  the 
6th  of  December,  1864.  At  that  time  Cranston  had  instituted 
an  action  to  obtain  a  dissolution  of  the  firm,  in  consequence  of 
the  misconduct  of  Judson,  and  had  obtained  and  served  on  him 
an  injunction,  prohibiting  him  from  interfering  with  the  busi- 
ness or  property  of  the  firm. 

The  Court  had  no  right,  under  such  circumstances,  to  find  or 
oondude  that  Cranston  would  not  have  accepted  of  the  agree- 
ment for  a  dissolution,  even  if  no  other  agreement  could  have 
been  obtained  firom  Judson.  K  he  could  have  obtained  no  other 
he  would  have  accepted  of  that,  and  closed  the  business  as  he 
thought  best,  or  might  be  able,  and  have  had  the  rights  of  him- 
self  and  Judson  adjusted,  in  the  action  brought  for  the  purpose 
and  then  pending. 

The  Court  found  correctly  that  Judson  had  borrowed,  on 
paper  made  by  him  in  the  firm's  name,  $26,000,  most  or  all  of 
which  he  had  used  for  individual  purposes,  and  that  this  was 
done  without  the  consent  or  knowle<]^  of  Cranston. 

That  charging  Cranston  with  the  value  of  the  co-partnerBbip 
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aaeets,  aad  crediting  him  with  the  balance  due  to  him  for  capital 
contributed  and  not  drawn  out^  and  also  with  the  debts  owing  by 
the  firm,  including  this  $26,000,  on  the  assumption  that  he  had 
undertaken  to  pay  them,  Judson  would  be  a  debtor  of  the  firm  to 
the  amount  of  $6,308  98. 

If  it  be  true  that  Cranston,  in  consideration  of  the  transfer  to 
him,  bj  Judson,  of  his  interest  in  the  hotel,  agreed  to  pay,  either 
absolutely,  or,  in  the  first  instance,  all  the  debts  owing  by  the 
firm,  and  also  this  $26,000,  and  if  it  be  true,  that  in  taking  the 
property  at  the  estimated  value  of  $182,364  03,  he  took  it  at  its 
full  and  fiur  yalue,  and  for  more  than  could  be  got  for  it  at 
public  or  private  sale,  then  it  was  impossible  that  any  individual 
creditor  of  Judson  could  be  defrauded  by  it.  K  on  such  a  state 
of  &cts  it  was  the  intent  of  the  parties  to  defraud  the  indivi- 
dual creditors  of  Judson,  it  was  an  intent  which  could  not  be 
carried  into  effect,  for  the  reason  that  the  whole  interest  of  Jud- 
son was  insufficient  to  pay  his  proportion  of  the  partnership 
liabilities,  and  the  amount  owing  from  him  to  his  co-partner  on 
a  correct  adjustment  of  their  co-partnership  business. 

It  is,  in  our  opinion,  of  vital  importance  to  ascertain  the  truth 
in  relation  to  this  branch  of  the  case,  and  proceed  fiK>m  it,  as  a 
point  of  observation,  to  consider  the  other  issues  of  fiust  presented 
by  the  pleadings. 

The  Court  found  that  in  estimating  the  property  and  assets  of 
the  firm  at  $132,364  03,  the  good  will  of  the  establishment  and 
of  its  business  was  not  estimated  and  included. 

In  this,  we  think  the  Court  erred.  Cranston,  on  the  dissolu- 
tion, purchased  the  good  will,  in  the  same  sense,  and  as  abso- 
lutely, as  a  matter  of  £act^  asllie  firm  had  preyiously  puichased 
it  of  Monnot 

In  each  instance  the  property  was  valued,  not  with  referenoe 
to  the  prices  it  would  be  worth  to  use  anywhere,  or  to  sell  again, 
or  for  which  like  articles  could  be  bought  from  those  who  kept 
them  for  sale,  but  with  reference  to  their  then  position  and  us^ 
and  the  advantages  of  continuing  the  business,  in  the  proseeu- 
tion  of  which  they  were  then  employed,  with  the  prospects  then 
existing  as  to  its  f utuice  duration  at  the  same  place. 

We  think  no  one  will  pretend,  for  a  moment,  upon  the  evi-. 
denoe  brought  before  us,  that- Cranston,  or  any  one  else,  would 
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Iiaye  paid  anything  like  $182,854  02  for  this  properly,  vrith  the 
certainty  that  it  must  be  removed  at  onoe,  or  as  soon  as  it  could 
be  oonyeniently  done,  and  nsed  elsewhere. 

We  must)  tiierefore,  in  considering  and  passing  upon  the 
merits  of  this  controversy,  r^ard  all  of  the  goodwill  of  the 
establishment)  as  estimated  and  included  in  the  sum  of 
1182,854  08. 

The  Court  found,  as  a  fistct,  that  Cranston  did  not  assume  the 
payment  of  the  $25,000. 

We  think  this  conclusion  is  erroneous.  The  testimony  is 
explicit  that  Cranston  did  agreewith  Judson,  to  pay  it.  He  was 
liable  to  pay  it,  and  could  not  avoid  paying  it,  if  his  means  were 
sofficient  to  pay  it. 

K  dear  verbal  proof  of  the  &ct)  that  Cranston  agreed  to  pay 
the  $25,000,  is  competent  evidence  to  establish  it^  and  if  a  find- 
ing of  such  a  &ct  contrary  to  the  effect  of  dear  and  explidt  ver- 
bal evidence  in  relation  to  it^  is  erroneous,  then  it  was  incorrectly 
ibnndy  that  Cranston  did  not  agree  to  pay  the  $25,000. 

Then  the  case  stands  thus ;  Judson  transferred  his  interest  to 
Cranston,  and  the  latter  agreed  to  pay  more  than  Judson's  inter- 
est was  worth.  He  paid  more  than  it  was  worth,  induding  the 
good  will,  of  the  existing  business  viewed  as  one  to  be  continued, 
if  we  are  to  determine  its  worth  by  any  rdiable  estimate  of  it 
disdosed  by  the  evidence. 

Whether  Cranston  agreed  to  pay  all  the  debts  absolutely 
induding  the  $26,000,  without  recourse  to  Judson  for  any  bal- 
ance that  would  be  due  on  a  proper  accounting,  or  whether  he 
merely  agreed  to  pay  it^  in  the  first  instance,  retaining  the  liability 
of  Judson  for  any  balance  that  might  be  found  due  from  the  lat- 
ter, upon  a  £ur  and  proper  adjustment  of  the  accounts,  is  a  matter 
of  no  consequence,  irrespective  of  other  j&cts,  so  &r  as  the  ques- 
tion of  an  intent  to  defraud  the  individual  creditors  of  Judson, 
by  making  such  transfer  is  involved. 

In  either  aspect,  nothing  was  transferred  to  Cranston,  to  which 
the  individual  creditors  of  Judson  had  any  right  It  all  bdonged 
equitably,  to  the  creditors  of  the  firm.  The  transfer  was  made 
with  the  intent,  and  to  the  end  that  it  should  be  so  applied. 

It  was,  therefore,  as  the  case  is  presented  by  the  evidence 
before  us,  a  physicd  and  legal  impossibility  that  the  individual 
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OEediton  of  Jodaon,  ahoxdd  be  defiranded  by  socli  a  tEaittfer^  and 
application  of  Judaon's  interest  in  this  pzoperty.  To  find  an 
actual  intent  to  defraud,  under  such  circumstances,  the  evidenoe 
of  it  should  be  too  cogent  to  be  resisted. 

If  the  CoQTt  had  found  these  &ctSy  as  ^we  think  the  evidenea 
establishes  them,  and  had  not  attached  any  consequence  to  the 
consideration  that  Cranston's  agreement  to  pay  the  debts  includ- 
ing the  $26,000,  was  not  in  writing,  but  was  verbal  merely,  we 
cannot  think  it  would  have  found  the  transfer  to  have  been  madei 
with  an  intent  to  defiand  the  individual  creditors  of  Judson, 
imless  there  are  other  fiusta,  not  yet  adverted  to,  which  wananted 
soeh  a  conclusion. 

So  &r  as  we  have  now  advanced  in  considering  the  case,  we 
tliink  the  conclusions  just,  that  the  dissolution  was  a  result  to 
which  Cranston  had  an  absolute  right,  and  one  upon  which  he 
would  have  insisted  at  all  events,  and  that  the  transfer  of  Judson'a 
interest  was  made  upon  a  full  and  adequate  consideration,  and  that 
the  proper^  transferred  was  insufficittit  to  pay  Judson's  propor- 
tion of  the  copartnership  liabilities,  and  that  it  was  impossible  to 
have  defrauded  Judson's  individual  creditors  thereby;  that  the 
conclusion  that  the  transfer  was  made  with  such  an  intent  is  un- 
natural, and  not  warranted  by  the  hcto  thus  fiur  stated. 

The  Court  also  found,  that  no  agreement  was,  in  £ms%  inade^ 
to  the  effect,  that  Judson  would,  or  might  be  taken  badk  as  a 
partner  of  Cranston,  in  this  business,  if  he  should  succeed  in 
making  an  arrangement  with  his  creditors. 

One  of  the  agreements  of  the  6th  of  Deoamber,  1864,  stipulated 
that  Cranston  would  employ  Judson  and  his  wife,  dming  the 
term  of  the  then  existing  lease,  or  of  any  renewal  of  it  which 
Cranston  might  obtain,  and  so  long  as  he  should  continue  pro- 
prietor of  the  hotel,  and  pay  for  their  services,  in  addition  to 
boarding  them  and  their  fimily ,  and  allowing  them  to  use  the 
rooms  they  then  occupied,  at  the  rata  of  $6,000  per  annum,  if 
ihe  profits  amounted  to  that,  but  such  profits  were  not  to  be  paid, 
until  the  end  of  the  employment,  nor  unless  on  an  accounting 
then  had,  it  should  be  ascertained  that  that  amount  of  profits  had 
been  made. 

In  consideiing  the  degree  of  importance  which  should  be 
attached  to  this  contract^  and  the  effect  that  should  be  giyen  to 
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it^  it  ahould  be  kept  ooostaatlj  in  miiidr  that  Judson  had  fiandu- 
leatl J  iny oly ed  the  firm  in  liabilities ;  was  iadividnally  insolyent^ 
and  that  his  whole  interest  in  ^ae  partnership  effects^  was  insaffi- 
caent  to  pay  his  proportion  of  the  partnership  liabilities  induding 
the  $25,000. 

His  agreement  to  render  intore  services,  was  not  a  tranafer  of 
existing  property.  Those  services  he  might  refiise,  or  become 
nnable  to  render.  A  £Edliiie  or  reftisal  to  render  servioes  would 
be  an  end  of  that  part  of  the  contract 

Unless  profits  were  made,  he  would  receive  nothing  for  the 
services  of  himself  and  wife,  beyond  the  board  and  lodging  of 
themselves  and  fiunily.  The  $5,000  per  annum,  if  it  should 
become  payable,  would  be  payable  out  of  property  to  be  subse* 
quently  acquired  by  Cranston,  and  by  reason  of  the  futoie 
profits  of  his  business  equalling  that  sum.  Neither  the  then 
ereditors  of  Judson,  nor  his  future  creditors,  would. have  any 
zight^  legal  or  equitable,  to  so  much  of  his  eamingg  firom  time 
to  time,  as  might  be  required  lor  the  support  of  his  family. 

Wliatever  a  debtor  may  have  earned  within  sixty  days  pre- 
ceding an  order,  that  he  apply  his  property  to  the  payment  of 
his  debt^  which  may  be  necessary  for  the  use  of  a  fiuooily ,  sup^ 
ported  wholly  or  in  part  by  his  labor,  is  by  law  placed  beyond 
the  reach  of  his  creditors.    Code  §  297. 

Judson,  by  this  agreement,  did  not  acquire  a  right  to  the  use 
of  any  property  for  an  hour,  xmless,  and  except  upon  the  condi- 
tion that,  he  should  continue  to  render  servioes  of  more  value^ 
than  the  use  of  such  property • 

It  placed  him  in  a  position  that^  by  performing  his  part  of  the 
contract,  he  might  support  his  fiimily,  and  if  the  business  was 
prosperous,  might  earn  sometihing  in  addition.  But  whatever 
he  might  earn,  was  not  to  be  earned  at  the  expense  or  prgudice 
of  his  existing  creditors. 

It  is  not  a  case,  justifying  the  infer^ce,  thatadebtor  has  trans- 
ferred his  property  upon  terms  which  are  unjust  or  inequitable 
as  it  respects  his  creditors^  on  the  condition  of  obtaining,  wholly 
or  in  paxt,  a  future  support  out  of  it,  and  as  a  part  of  its  price. 

If  it  might  be  found,  properly,  upon  the  evidence,  that  Judson 
made  the  execution  of  the  transfer  of  his  interest  depend  upon 
the  &ct  that  such  an  agreement  for  the  employment  of  himself 
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and  wife  was  made,  instead  of  its  being  neoessarily  evidenoe^ 
under  the  peculiar  &cts  and  ciieamstances  of  this  case,  that  he 
transferred  such  interest,  with  intent  to  defraud  his  indiyidual 
creditors,  it  would  be  evidence  that  in  addition  to  obtaining  for 
the  interest  transferred  more  than  it  was  worth,  and  in  a  way 
just  to  his  creditors,  he  availed  himself  of  the  embarrassments  of 
Cranston,  occasioned  by  his  own  misconduct,  to  extort  from 
Cranston's  apprehensions  of  being  reduced  to  personal  insol* 
vency,  if  the  property  should  be  sold  and  the  business  closed  by 
a  receiver,  a  bargain  which  Cranston's  hopes  of  the  friture,  and 
his  fears  of  the  present^  would  alone  induce  him  to  make. 

That  agreement)  whatever  it  was,  was  assigned  to  an  indi- 
vidual creditor  of  Judson,  within  nine  days  of  its  date,  and 
Judson  at  the  time  covenanted  with  such  creditor  to  perform 
the  services  which  it  bound  him  to  perform.  Mrs.  Judson 
assented  to  the  transfer.  That  may  not  be  a  &ct  of  much  legal 
import;  but  in  judging  the  intent  of  parties  froni  their  acts,  it 
should  not)  perhaps,  be  wholly  overlooked. 

So  &r  as  the  &ct  of  this  transfer  illustrates  the  intent  of 
Judson  at  the  time,  it  tends  to  show  an  intent,  after  having 
provided  for  the  payment  of  all  his  copartnership  liabilities,  to 
make  the  future  services  of  himself  and  his  wife  subservient  to 
the  claims  of  his  individual  creditors,  and  pledge  them,  in 
advance  of  their  being  rend^ed,  to  pay  individual  debts. 

The  individual  creditor  of  Judson,  to  whom  this  contract 
was  assigned,  compromised  vrith  Cranston  all  claims  that  he 
could  ever  have  tmder  it,  and,  with  the  assent  of  Judson  and 
wife,  released  Cranston  from  all  liability  under  it,  and  they 
thereupon  left  the  hotel.  The  release  was  made  on  the  lOth 
of  February,  1865. 

The  effect  of  that  branch  of  the  transaction  was  after  pio* 
viding  for  the  payment  of  the  creditors  of  the  firm,  by  means 
which  thqr  have  adopted,  and  in  a  manner  of  which  they  have 
approved,  to  secure  payment  of  an  individual  creditor,  to  the 
amount  oif  $6,000,  without  Cranston's  having  received  any  eqtiiva- 
lent  for  the  $6,000,  unless  he  found  it  in  being  released  from 
all  connection  with  Judson. 

We  think  the  &ct  of  making  this  agreement  with  Judson, 
for  the  services  of  himself  and  wife,  considering  the  peculiar 
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GmmzDstaiices  imder  whidi  it  was  made,  fiixniaheB  no 
toiy  evidence  that  Judson  transferred  his  interest  in  the  hotel, 
wi^  intent  to  defraud  his  creditors.  That  the  transfer  of  this 
agreement,  on  the  10th  day  after  its  date,  to  an  indiyidnal 
creditor,  accompanied  by  his  ooyenant  to  perform  the  senrioes 
which  he  was  bonnd  to  render,  to  entide  him  to  anything 
under  it,  repels  the  idea  of  its  being  the  actual  intent  of  any 
party  to  it,  at  the  time  it  was  made,  to  de&aud  the  individual 
eretUtors  of  Judson. 

That  the  Court  is  not  justified  in  finding,  as  a  conduaion  of 
law,  an  intent  to  de&aud,  against  dear  evidence  that  the  actual 
intent  was  honesty  and  that  the  transaction  was  one  by  which  the 
individual  creditors  of  Judson  could  not  be  defrauded. 

If  these  views  are  sound,  there  is  nothing  in  any  part  of  the 
transactions  to  justify  the  condusion  of  an  actual  intent  to  defraud 
the  individual  creditors  of  Judson,  unless  it  can  be  found  in  the 
instrument^  called  the  mortgage  for  $26,000^  and  the  feusts  esta- 
blished in  rebtion  to  it 

On  this  appeal,  our  first  duly  is  to  determine,  whether  the  fiicts 
found  are  warranted  by  the  evidence.  When  we  have  deter- 
mined what  &ct8,  as  found,  are  warranted  by  the  evidence,  it 
then  remains  to  be  considered,  whether  the  &cto  correctly  found 
are  sufficient  to  uphold  the  judgment,  or  order,  however  those 
erroneously  found  might  properly  be  found,  upon  any  evidence 
which  could  be  given*  Kthe  &cts  correctly  found,  are  not,  when 
thus  viewed,  sufficient  for  that  purpose,  the  judgment,  or  order, 
must  be  reversed. 

The  Oonrt^  on  appeal,  is  not  at  liberty  to  find  such  facta,  as 
the  evidence,  in  its  judgment,  may  establish,  and  pronoxmce 
judgment  according  to  their  l^al  effect  When  its  finding  of 
foots  differs  from  that  of  the  Court  at  Special  Term,  the  Court 
must  necesBanly  order  a  new  trial,  when  material  Acts  are  erro- 
neously found. 

The  allegation  of  the  answer,  in  respect  to  the  mortgage,  is,  or 
clearly  implies,  that  although  Cranston  had  assumed  to  pay  the 
$26,000,  in  the  first  instance,  as  well  as  the  legitimate  debts  of 
the  firm,  yet  there  was  to  be  an  accounting  between  him  and 
Judson,  and,  on  such  accounting,  Judson  would  be  largely 
indebted  to  Cranston,  and  that  the  mortgage  was  given  to  secure 
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saoh  indebtedness  as  should,  on  Bach  aoooxinting,  be  found  dne 
£rom  Judaon  to  Oranston. 

The  Oonrt  has  not  found,  among  its  oonclusions  of  fiBMSt,  for 
what  puipose  it  was  made.  It  does  not  appear  from  the  oondn- 
sions  of  fBixAj  which  the  Court  held  to  be  established  by  tbe 
evidence^  whether  it  was  executed  for  such  a  puiposei  as  the 
answer  affinns,  or  whe&er,  as  was  contended  (m  the  argument  of 
tiiis  appeal,  it  was  executed  to  indemnify  Cranston  against  liabili- 
ties  then  undisclosed,  which,  it  was  feared,  Judson  might  haye 
created  by  a  fraudulent  use  of  the  firm's  name,  and  wluch  woiQd 
be  asserted  and  enforced  against  Cranston,  or  whethex  it  was 
made  for  some  other  and  diffisirent  purpose. 

K  made  for  either  of  the  two  purposes  first  named,  it  is  uot 
daimed  that  sudi  purpose,  of  itsdi^  would  make  the  transaction 
firamdulent  It  is  conceded,  as  we  understand  the  aigument 
made,-  that  if  it  appeared  dearly,  that  it  was  made  for  either  of 
tilose  purposes,  and  such  purpose  was  disdosed  by  the  terms  of 
the  mort^Eige  itself  it  would  not  only  be  no  eyidence  of  a  frau- 
dulent intent,  but,  on  the  contrary,  the  mortgage  would  be  valid. 

K  that  be  so,  then  the  question  might  arise,  whether  Cranstoii 
is  at  liberty,  as  against  the  creditors  of  the  mortgagor,  to  show 
the  real  purpose,  and  have  the  transaction  detenmned  by  its 
real  diaractsr  and  according  to  the  actual  intent  of  the  parties; 
or,  whedier  there  is  something  in  the  terms  of  liie  instrument 
whidi  demonstrates  a  fraudulent  intent,  which  no  parol  evidenoe 
of  actual  intent  can  be  permitted  to  oyercome.  That  question 
we  deem  it  xmneoessary  to  dedde  on  this  appeal — for  reasons 
subsequently  stated.  The  '* opinion"  of  the  Court  at  Special 
Term,  shows  that  the  Court  came  to  the  oondusion,  that  this 
mortgage  was  executed  to  secure  Cranston  against  such  liabilities 
as  had  been  fiBudulently  created  by  Judson  in  the  firm's  name 
for  his  private  benefit,  and  which,  as  then  ascertained,  amounted 
to  $25,000. 

But  it  does  not  appear  by  the  fiicts  found  by  the  Court,  tliat 
the  Court  came  to  that  oondusion. 

The  mortgage  is  good  on  its  &ce.  That  it  was  made  and 
accepted  with  an  intent  to  defiraud  the  individual  creditors  of 
Judson,  must  be  established,  if  at  all,  by  proof  of  facts  not  indi- 
cated by  the  terms  of  the  mortgage. 
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It  is  not  fbxmd,  bj  that  part  of  the  case  irbick  profieBses  to 
state  the  Gonrt's  oondiisioiis  of  &ct,  that  it  was  made  with  an 
intent  to  defiraucL 

It  was  fotind  that  the  transaction  songht  to  be  impeached  by 
this  action,  was  eyidenced  by  the  four  instromentSy  all  exeoated^ 
signed  and  deliyered  at  the  same  time. 

But  that  does  not  enable  ns  to  reach  the  oondnsion,  that  the 
transfer  of  Jndson's  interest  in  the  partnership  assets,  was,  in 
fict  or  intent^  a  fraud  upon  the  creditors  of  Judson.  We  have 
already  stated  our  conclusion,  that  neither  of  the  other  three 
instroments,  in  connection  with  the  fiuits  proved,  ftamish  evir 
dence  sufficient  to  justify  the  conclusion  of  an  intent  to  defraud. 
The  mortgage,  looking  only  at  its  face,  is  no  evidence  that  the 
mortgage  or  the  other  papers  were  executed  with  such  an  int^vt 

To  justify  the  inference,  that  even  the  mortgage  itself  was 
executed  with  that  intent,  it  is  indispensable  that  facts  justifying 
that  conclusion  diould  be  proved  and  found  as  &ctB  by  the 
Court 

We  think  there  is  no  ground,  on  the  evidence  before  us,  to 
pretend  that  Judson  would  not  have  executed  the  o&er  papers 
signed  by  him,  if  he  had  not  been  asked  to  execute  the  mort- 
gage^ nor  that  Cranston  would  not  have  taken  the  agreement  for 
a  difiBolution,  and  the  instrument  of  transfer,  and  have  executed 
the  service  paper  (as  it  ia  called),  although  Judson  might  have 
absolutely  refrised  to  execute  the  mortgage. 

It  is  not  found,  that  the  execution  and  delivery  of  the  mort- 
gage was  made  a  condition  of  the  executing  and  delivery  of  the 
other  papers,  or  of  either  of  them. 

But,  assuming  the  mortgage  to  be  invalid  as  against  die  indi- 
vidual creditors  of  Judson,  is  it  necessarily  so  complicated  with 
the  transfer  of  his  interest  in  the  New  York  Hotel,  as  to  form 
an  essential  part  of  the  intent  of  Tnaking  that  transfer,  and  thus 
vitiate  the  latter,  although  the  latter  was  clearly  made  for  equi* 
table  purposes,  and  with  an  actual  honest  intent? 

The  property  mortgaged  is  entirely  distinct  from  that  trans* 
ferred.  It  was  not  mortgaged  to  indemnify  Cranston  against 
any  liability  which  he  assumed  to  satisfy,  as  a  consideration  fer 
such  transfer,  nor  to  frimish  him  with  means  to  discharge  such 
liabilities.    If  it  was  given  to  secure  any  balance  that  might  be 
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due  fiom  Judflon  on  a  proper  acconnting,  or  to  indenmify  him 
against  anj  liabilities  fraudulent! j  created  bj  Judaon  in  tlid 
firm's  name,  and  then  undisooyered,  it  was  given  for  a  lawful 
purpose  and  to  secure  au  individual  debt,  in  respect  to  which 
the  claims  of  Cranston  were  as  meritorious  as  those  of  any  other 
individual  creditor  of  Judson. 

The  mortgage  and  the  instrument  of  transfer  do  not^  in  terms, 
refer  to  each  other,  nor  relate  to  the  same  subject  matter.  They 
relate  to  entirelj  distinct  and  disconnected  items  of  property. 
The  one  to  property  owned  by  Judson  individually,  the  other  to 
property  owned  by  him  and  Cranston  as  partners.  If  the  mortr 
gage  was  in  fsu^t  given,  and  if  it  shall  be  so  found  upon  compe- 
tent evidence,  to  indemnify  Cranston  against  liabilities  then 
undiscovered,  which  Judson  had  fraudulently  created  for  his  own 
purposes,  the  object  of  it  would  have  no  connection,  in  &ct, 
either  with  the  transfer  of  his  partnership  interest,  or  with  the 
consideration  paid  for  such  transfer,  if  the  transfer  was  absolute 
on  Cranston's  assumption  to  pay  the  just  debts  of  the  firm,  and 
the  $25,000  without  recourse  to,  or  any  claim  upon  Judson,  for 
any  balance  that  would  be  due  from  him  upon  a  proper  account- 
ing.—2  Denio,  180,  Cbm^jH  v,  Todd.  1  Kern,  315  and  819- 
820,  Oraig  eialy.  WeUs. 

li^  on  the  other  hand,  it  should  be  made  to  appear  that  the 
mortgage  was  given  to  secure  what  might  be  found  due  to  Grans- 
ton  upon  a  just  accounting,  as  of  the  5th  of  December,  1854,  and 
that  Cranston's  assumption  of  the  debts  of  the  firm  and  of  the 
$25,000,  was  an  assumption  to  pay  them  in  the  first  instance 
merely,  with  a  right  to  an  accounting  in  respect  thereto  and  of 
the  whole  copartnership  business,  then  it  would  seem  that  it  must 
necessarily  follow  that  the  mortgage  and  transfer  would  relate  to 
the  same  matter,  namely,  the  security  and  indenmity  of  Cranston 
against  the  liabilities  he  had  assumed,  and  agreed  to  pay  in  con- 
sideration of  the  one,  and  upon  the  security  of  the  other. 

In  the  Bank  of  UUca  v.  Finch,  8  Barb.  Ch.  R  298,  it  was 
expressly  held,  that  a  mortgage  which,  by  its  terms,  was  given 
"  to  secure  the  payment  of  $80,000  paid  to  the  parties  of  the  first 
part  by  the  party  of  the  second  part,"  might  be  shown  to  have 
been  given  to  cover  the  liabilities  of  the  mortgagor  to  the  bank ; 
(the  tnortgagee,)  from  time  to  time,  including  new  discounts  and 
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lenewals  of  paper  and  sabseqnent  loans.  And  on  proof  of  that 
&ct,  the  mortgagee  was  permitted  to  enforce  the  mortgage  for  its 
foil  amonnt^  although,  of  the  debts  covered  by  it,  when  the 
defendant's  equities  attached,  not  over  $8,000,  consisted  of  liabi- 
lities ftTristing  at  the  time  the  mortgage  was  executed. 

K  that  case  is  law,  it  necessarily  follows,  that  this  mortgage 
was  not  void,  or  ineffectoal  as  between  the  parties  to  it,  merely 
because  its  fiioe  did  not  disclose  the  precise  debts  or  liabilities, 
or  the  nature  of  the  debts  and  liabilities,  which  it  was  given  to 
secure. 

It  may  have  been  made  with  an  actual  intent  to  defraud,  but 
that  is  not  the  point  now  under  consideration. 

The  broad  question  is  this,  is  Oianston  precluded  by  the  terms 
of  the  mortgage  from  showing  that  it  was  made  for  a  Intimate 
purpose,  and  with  honest  motives,  the  precise  purpose  being  one 
which  its  terms  do  not  disclose  ?  If  he  is  not,  then,  it  is  insisted 
that  the  ultimate  question  must  be  one  of  actual  intent,  to  be 
decided  upon  the  actual  &cts  of  the  case  as  they  shall  be  esta- 
blished by  evidence,  and  not  upon  the  terms  of  the  mortgage 
alone,  witii  proof  merely,  that  there  was  no  existing  debt  of 
$26,000,  then  due  from  Judson  to  Cranston. 

If  the  Batik  of  UUoa  v.  JFVncA  be  law,  then  it  was  competent 
for  Cranston,  as  between  himself  and  Judson,  if  $25,000  of  paper 
frandulentiy  issued  by  Judson  in  the  firm's  name,  had  been  sub- 
sequently disclosed  and  paid  by  Cranston,  to  have  filed  a  bill, 
alleging  the  mortgage  and  the  firsts,  and  on  proof  of  the  &cts  he 
could  have  enforced  it,  to  reimburse  himself  the  $26,000.  And 
it  is  contended,  if  this  be  so,  that  the  mortgage,  whether  it  is  or 
is  not  a  part  of  the  same  transaction  as  the  transfer,  would  not 
necessarily  make  the  latter  void. 

Jackson  v.  Brunh^  20  J.  R  10,  is  not  in  conflict  with  the  Bavk 
i^  Utioay.  Finch.  The  former  presented  the  case  of  a  deed  to  two 
grantees  absolute  on  its  &ce.  The  pretence  made  in  support  of 
it  was,  that  it  was  executed  to  secure  a  debt  owing  by  the  grantor 
to  one  of  the  grantees,  and  to  enable  them  to  sell  the  property, 
and  pay  the  grantor's  debts,  and  render  the  surplus  to  him,  if 
there  was  any. 

A  verdict  was  taken,  subject  to  the  opinion  of  the  Court,  on 
a  case  containing  the  evidence.    The  Court  held  that  the  deed 
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was  executed  without  any  ooBsideration,  and  when  the  grantor 
was  laigelj  in  debt^  and  of  oouise,  that  it  was  made  with  intent 
to  hinder,  delay,  and  defraud  cieditois.  But  the  Court  was  care- 
fill  to  say  (p.  11)  that  "if  this  deed  had  been  given  to liyingstou 
(the  creditor),  alone,  to  secure  the  all^^  debt  of  $S0O,  and  the 
existence  of  that  debt  at  its  date  had  been  shown,  it  would  pre- 
sent a  different  case." 

In  DarUng  v.  Rogers^  22  Wend.  483,  where  an  asfflgmnent^ 
upon  trust  to  sell  or  mortgage,  was  assailed  by  a  judgment  and 
execution  creditor  of  the  assignor,  the  Court  uphdd  the  assign- 
ment^  although  the  trust  to  mortgage  was  conceded  to  be  void. 
An  honest  actual  intent  having  been  found,  and  the  trust  to  sell 
being  valid,  the  Court  of  last  resort  held  itself  bound  by  the 
statute  to  cany  the  deed  into  effect,  according  to  the  intent  of 
the  parties,  so  £u:  as  that  intent  could  be  seen,  and  was  con- 
ostent  with  the  rules  of  law.    (1  R  S.  789,  §  2.) 

An  assignment,  made  by  an  insolv^it^  of  his  property,  upon 
trusts  prohibited,  and  by  law  declared  to  be  void,  may,  not  un- 
reasonably, be  deemed  to  furnish  some  evidence  that  it  was  made, 
with  intent  to  hinder,  delay,  or  defiraud  creditors. 

There  is  a  great  difference  between  an  assignment  of  property 
to  a  third  person  intrust,  and  a  transfer  of  it  to  a  creditor  by  way 
of  security  or  mortgage.  The  effect  of  the  one  upon  the  legal 
r^hts  and  remedies  of  general  creditors,  is  very  different  £N>m 
that  of  the  other. 

In  the  first  case,  the  title  is  vested  in  trustees,  and  those  not 
provided  for,  if  compelled  to  wait  until  the  execution  of  the 
trust,  in  order  to  reach  the  surplus,  as  they  woxdd  be  if  it  was 
uphdd,  would  necessarily  be  hindered  and  delayed,  and  the 
property  to  which  they  would  be  entitled  would  be  withdrawn 
fiom  the  reach  of  process,  pending  the  execution  of  the  trust 

But  when  property  is  mortgaged  to  a  creditor,  the  mortgagee 
only  acquires,  in  equity,  a  specific  lien  upon  it  The  resLduary 
interest  may  be  re^u^ed  by  bill  in  equity,  or  by  execution, 
according  to  its  nature.  The  creditor  is  not  obliged  to  pos^ne 
action  until  the  determination  of  a  trust,  or  for  a  single  moment 
He  is  not,  therefore,  hindered  or  delayed,  in  a  legal  sense.  He 
has  only  been  postponed  to  creditors  as  meritorious  as  himself 
(Leikh  V.  SoUister,  4  Coms.  211.) 
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The  aigmnent  in  support  of  the  rights  of  ihe  mortgagee  to 
siiow  ihe  actual  purpose  and  object  of  the  mortgage,  notwith- 
stanfliTig  the  fiilsitjr  of  the  consideration  stated  in  it^  is,  that  as 
the  mortgage  is  valid  on  its  &ce,  whether  it  is  firaudulent  or  not 
is  a  question  of  &ct,  to  be  determined  upon  all  the  &cts  of  the 
case,  as  to  the  real  purpose  and  motive  with  which  it  was  made. 

liiat  it  does  not  disclose  on  its  fsice  the  nature  or  actual  extent 
of  the  liabilities  it  was  given  to  secure,  may  be  a  drcumstanoe 
with  otihers,  or  of  itself  to  show  a  firaudulent  intent 

An  attempt,  or  assertion  of  a  right  or  purpose  to  enSbsroe  it, 
contrary  to  its  real  object,  and  adverse  to  the  just  rights  ci  the 
individual  creditors  cdT  Judson,  would  also  be  evidence  on  the 
question  of  an  actual  intent  to  defraud. 

But  if  it  be  true  that  it  was  given  for  a  purpose  which  the  law 
approves,  and  if  it  be  true  that  a  court  of  equity  would  allow  the 
truth  to  be  alleged  and  proved,  and  would  thereupon  give  it 
eflfect  accordingly,  as  between  the  parties  to  it,  then  it  is  argued 
that  it  can  only  be  avoided  by  its  appearing  upon  the  whole 
evidence  that  it  was  made  with  an  intent  to  hinder,  delay,  or  de- 
fiaud  the  creditors  of  Judson. 

^  The  question  of  fraudulent  intent,  in  all  cases  arising  under 
the  provisions  of''  the  chapter  of  the  R  S.,  entitled  ^'  of  fraudu- 
lent conveyances  and  contiasts,  relative  to  real  and  personal  pro* 
perty,"  *'  shall  be  deemed  a  question  of  &ct,  and  not  of  law." 
(2  R  S.  187,  §  4.)  Theterms  of  a  transfer,  it  must  be  admitted, 
may  fhmish  satis&ctory  evidence  of  such  an  intent,  and  be  alone 
sufficient  to  warrant  the  finding  of  that  fact. 

But  it  is  insisted  that  when  the  instrument  assailed  is  good  and 
valid,  so  fiur  as  it  is  affected  by  matters  appearing  on  its  fiuse, 
and  as  the  existence  of  a  firaudulent  intent  depends  upon  ex* 
tiinsic  &cts  to  be  proved,  all  evidence  in  relation  to  the  objects 
and  prurposes  of  the  instrument  should  be  received,  which  would 
be  admissible  in  an  action  to  enforce  it  to  secure  results  not 
provided  for  by  its  terms,  but  upon  settled  principles,  held  to  be 
consistent  with  it 

Having  come  to  the  conclusion,  that  the  mortgage  was  exe< 
quted  to  secure  Cranston  against  undiscovered  liabilities,  which 
he  had  just  grounds  to  apprehend  Judson  might  have  contracted 
^udulenil^  in  the  firm's  name,  and  that  the  transfer  of  Judson's 


818  CASES  IN  THE  STJPERIOR  COURT. 

Griffin  ▼.  OrasfltoiL 

interest  in  the  partnership  effects  was  absolute,  and  upon  adequate 
consideration,  and  was  made  with  honest  motives  and  for  jiist 
purposes,  the  mortgage,  as  the  evidence  now  stands,  had  no  such 
connection  with  the  transfer  in  fiu^t,  or  in  the  intent  of  the  p&^ 
ties,  as  necessarily  to  avoid  the  tnmsfer,  even  if  the  mort^ige 
could  not  be  upheld  as  to  the  property  it  covers. 

It,  therefore,  becomes  unnecessary  to  the  disposition  of  this 
appeal,  upon  the  evidence  which  it  brings  before  us,  to  decide 
whether  as  against  the  creditors  of  the  mortgagor,  the  fedsity  of 
the  consideration  stated  would  be  evidence  primd  facie,  or  oon- 
(dusive,  of  a  fraudulent  intent  in  making  it 

That  question  is  one  of  great  practical  importance,  and  we  do 
not  deem  it  expedient  to  express  any  opinion  in  relation  to  it, 
as  the  decision  of  it  is  unnecessary  in  order  to  dispose  of  this  appeal, 
or  so  &r  as  we  can  now  discover,  for  the  re^trial  of  this  action* 

It  is  proper  to  observe,  that  the  Court  should  have  disposed  at 
the  trial  absolutely  of  all  questions  of  liability,  and  the  leferenoo 
should  have  directed  only  such  details  to  be  ascertained  as  were 
necessary  to  be  known  to  carry  the  judgment  into  effect 

Having  come  to  the  conclusion,  that  a  new  trial  must  be 
ordered,  it  would  be  a  waste  of  time  to  discuss,  and  decide  the 
questions  whether  Judson  was  improperly  admitted  as  a  witness, 
or  whether  Cranston  was  erroneously  rejected.  It  is  not  appar 
rent,  that  under  the  act  of  April  ISth,  1857,  the  same  quesdoos 
can  arise  on  the  re-trial  of  the  action. 

A  new  trial  should  be  ordered,  with  costs  to  abide  the  event 

DuER,  Ch.  J.,  concurred  in  holding  the  following  ooncluaoos 
of  fact  and  of  law,  and  in  the  views  contained  in  the  opinion  of 
BoswoRTH,  J.,  in  support  of  them. 

<<  Whether  the  assignment  was  made  with  intent  to  hinder, 
delay,  or  defiraud  the  creditors  of  Judson,  is  a  question  of  SemsI 
and  not  of  law. 

The  Court  in  its  formal  statement  of  the  hcto  which  it  finmd 
the  evidence  established,  has  not  found  as  a  fiEbCt,  that  the  trans- 
fer was  made  with  that  intent 

The  conclusion  and  judgment,  stated  in  the  judgmenX  itseli^ 
that  it  was  made  with  such  intent^  must  be  deemed  to  have  been, 
in  the  mind  of  the  Couit^  a  conclusion  of  Jaw  £rom  the  &cti 
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spedallj  found.  This  is  made  quite  obvious  from  the  opinion  of 
the  Court  at  Special  Tenn. 

If  the  mat^ial  &cts,  from  which,  the  condusioii  of  an  intent 
to  defraud  has  been  deduced  as  one  of  law,  have  been  erroneously 
found  upon  the  evidence  given,  there  must  be  a  new  trial 

Upon  the  evidence  given,  our  conclusions  are,  as  follows : 

1.  Cranston  agreed  to  pay  for  the  transfer  of  Judson's  interest 
more  than  it  was  worth,  and  more  than  could  have  been  obtained 
fi)r  it  from  any  other  person,  or  by  any  mode  of  sale  either  pub- 
lic or  private. 

2.  That  in  such  purchase  and  transfer  the  good  will  of  the 
baamess  was  estimated  and  included. 

8.  That  Cranston  as  a  consideration  for  the  transfer  agreed  to 
pay  all  the  copartnership  liabilities,  including  the  sum  of  $26,000, 
which  Judson  had  fraudulently  contracted  in  the  firm's  name, 
&r  his  own  benefit. 

4.  That  the  motive  and  intent  of  Cranston  in  making  this  pur- 
diase  were  to  save  himself  from  being  rained  by  Judson,  and  to 
secure  the  application  of  the  partnership  property  to  pay  the 
partnership  debts,  and  thus  to  make  an  appropriation  of  it  which 
was  just  and  eqxiitable. 

6.  That  the  giving  of  the  mortgage  for  $26,000,  by  Judson, 
was  not  made  by  Cranston  a  condition  of  his  accepting  of  the 
transfer,  and  signing  the  service  paper,  and  that  he  would  have 
accepted  of  the  one  and  signed  the  other,  whether  the  mortgage 
had  been  executed  or  not. 

6.  That  the  agreement  to  employ  Judson  and  wife,  was  no 
part  of  the  consideration  or  price  paid  for  the  transfer,  and  was 
not  so  understood  by  the  parties  at  the  time,  but  was  an  agree- 
ment extorted  from  Cranston  by  force  of  the  embarrassments 
and  peril  in  which  Judson  had  placed  him;  that  all  he  agreed  to 
pay  for  such  services,  was  an  agreement  to  pay  for  a  thing  which 
did  not  then  exist^  and  on  which  no  creditors  of  Judson  then 
had  a  Uen,  and  was  to  be  paid,  for  an  equivalent  to  be  thereafter 
leceiTed,  and  to  be  paid  after  it  had  been  received. 

7.  The  dissolution  was  absolute  and  complete  on  the  6th  of 
Beoember,  1864,  and  Cranston  would  have  accepted  of  the  agree- 
ment to  dissolve,  if  no  other  agreement  could  ibm  )iave  been 
obtained  from  Judson. 
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8.  That  the  agreement  for  a  diasolution,  the  agieement  to 
employ  Judson  and  wife,  and  the  transfer  of  Judflon's  interest^ 
on  the  consideration  agreed  to  be  paid,  of  themselves,  upon  the 
evidence  as  it  stands,  do  not  warrant  the  conclusion^  that  the 
transfer  was  made  with  an  intent  to  defrand. 

9.  The  mortgage  was  given  to  indemnify  Cranston  against 
liabilities  then  undiscovered,  and  which  he  might  be  compelled 
to  pay,  and  which  Judson  might  have  fraudulently  contracted  in 
the  firm's  name.  There  were  such  strong  reasons  to  apprehend 
the  existence  of  undiscovered  liabilities  of  that  character,  that 
the  taking  of  a  mortgage  to  indenmify  and  protect  himself 
against  them,  would  be  no  evidence  that  Cranston's  intent,  ia 
taking  a  mortgage  for  that  purpose,  was  fraudulent 

10.  It  was  as  just  and  reasonable  for  Cranston  to  take  a  morfe- 
gage  for  such  a  iuxpose,  as  for  any  od.er  creditor  of  Jodson  to 
take  security  for  his  debts  against,  or  his  liabilities  on  account  of 
Judson. 

11.  A  mortgage,  for  such  a  purpose,  has  no  connection  in 
&ct,  nor  any  necessary  connection  in  intent,  with  a  contract  to 
pay  a  just  consideration  to  Judson  for  his  interest  in  the  partner- 
ship business. 

12.  As  between  the  parties  to  it,  its  real  purpose  may  be 
shown,  and  on  that  purpose  being  established,  the  Court  would 
enforce  it,  so  as  to  make  it  subserve  the  purposes  &r  which  it  was 
executed. 

Whether,  as  against  the  creditors  of  the  mortgagor,  the  fiJaity 
of  the  consideration  stated  would  be  evidence,  primA  fade  or 
conclusive,  of  a  fraudulent  intent,  is  a  question  we  deem  it  imn&i 
cessary  to  determine. 

IS.  Even  if  the  mortgage  could  not  be  upheld,  as  to  tb5 
property  it  covers,  it  does  not  follow  that  its  invalidity  against 
creditors  will  necessarily  avoid  the  transfer  of  the  partnership 
assets.  They  do  not,  in  terms,  relate  to  the  same  matter  or  pn>" 
perty .  The  mortgage  does  not  relate  to  the  partnership  property, 
nor  to  the  liabilities  which  Cranston  agreed  to  assume  and  pay, 
in  consideration  of  a  transfer  to  him  of  Judson's  interest 

The  conclusion  is  not  authorized,  by  any  &cts  coirectiy  found, 
that  the  two  were  part  of  one  transaction,  in  any  such  sense,  tiiat 
Cranston  would  not  have  taken  the  transfer,  on  the  tenns  on 
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which  he  did  take  it,  if  Judsoxx  had  xefiised  to  execute  the 
ZDortgage. 

14.  Ab  many  of  the  inoBt  mateiial  fEuste,  83  founds  aare  not 
warraiited  by  the  evidence,  and  as  it  is  not  found  as  a  matter  of 
fict,  that  the  transfer  was  lAade  with  an  intent  to  defraud,  a  new 
trial  must  be  granted. 

15.  Cranston  bemg  a  purchaser  for  value,  it  is  essential  to 
show,  that  in  making  the  purchase  he  knew  that  the  intent  of 
Judson  in  making  the  transfer  was  fraudulent.  Whatever  Jud- 
son's  intent  may  have  been,  if  Cranston  did  not  purchase  with 
knowledge  of  it,  but  i^  on  the  contrary,  purchased  for  a  £Edr 
oonsideration,  to  protect  his  just  rights,  and  those  of  the  part- 
nership creditors,  his  purchase  could  not  be  voided,  merely 
because  the  intent  of  Judson  was  fraudulent 

As  a  new  trial  is  unavoidable,  it  is  unnecessary  now,  and  may 
be  useless  for  Ihe  purposes  of  a  second  trial,  to  determine  whe* 
iher.  Judson  was  erroneously  admitted,  or  Cranston  erroneously 

rejected,  as  a  witness. 

« 

Slossok,  J.,  dissented. 


WHiUAX  PuBViB  V.  BoBSBT  B.  OouBMAK  and  Chablss 

A.  SlKIBON. 

Wbfln^  upon  a  tria],  &cts  have  been  spedaQy  ibmid  by  tiie  jmy  in  answer  to  qne»> 
tioos  sabmitted  by  tiie  Jndgo^  and  a  verdict  directed  sobject  to  the  opinion  of  the 
Ooort  at  Ganeral  Term;  a  motion  cannot  be  entertained  at  General  Term  to  set 
aside  the  finding  of  the  jniyi  upon  one  or  more  of  the  qneetiona  sabmitted,  as 
against  evidenoeL  Soch  a  motion  must  be  made  in  the  first  inataaoe  at  Special 
^tam,  and  it  is  only  upon  sn  appeal  ftom  an  order  thero  made,  that  waxSti  a 
motion  can  be  considered  by  the  Ooort  at  General  Term. 

Wbea  no  soch  motion  is  before  the  Gonrt  at  General  l^rm,  the  finding  of  the  jnry 
upon  the  questions  of  fSsKst  sabmitted  to  them,  most  be  regarded  as  condosiYe^  and 
Oie  doty  of  the  Coart,  as  it  is  upon  a  specU  Terdict^  is  merely  to  declare  the  law 
aiiiingnpoathefiutsasfirand.  Nefl^igence,  when  the  ftcti  apon  which  the  charge 
depends  are  diluted,  is  a  mixed  question  of  law  and  fiwt  The  Juiy  must  ascer^ 
tain  the  fiksts,  and  the  Judge  must  instruct  them  as  to  the  role  of  law  which  they 
are  to  apply  to  the  fiute  as  they  shall  find  them. 

21 
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When  an  agent  or  servant  performs  an  act  which  it  was  for  the  manifest  benefit  of 
his  principal  or  masteri  should  be  performed,  the  assent  and  autiiority  of  such  prin- 
cipal 6r  master  to  the  perfimnanoe  of  the  act  will  be  implied.  In  an  action,  bjr 
a  guest)  against  an  inn-keepw  to  chaige  him  with  the  loss  of  money  or  valuable 
artidei^  it  is  a  good  defence^  that  actual  notice  had  been  given  to  the  pUuntifl^ 
that  a  safe  had  been  provided  for  the  purpose  mentioned  in  the  act  *'  to  regulate 
the  liability  of  hotel-lceeperB,"  although  no  notice,  stating  that  fact,  was  posted,  at 
the  time,  in  the  room  occupied  by  such  guest  The  act  although  not  in  tenns 
yet  by  a  neoesaary  implioation,  sanctions  the  defenoeu 
(Before  Ditxb,  Gh.  J.,  4b  Hoitican,  J.) 
Heard,  May  20 ;  decided.  May  30, 186t. 

Tms  action  comes  before  ihe  Court,  on  a  yerdict  for  the  plain- 
ti£^  subject  to  the  opinion  of  the  Courts  at  Qeneral  Term. 

This  was  an  action  agdnst  the  defendants  as  keepers  of  a 
common  inn,  in  the  city  of  New  York,  known  as  the  Astor 
House,  to  recover  &om  them  the  sum  of  $1,964  with  interest^ 
bemg  the  value  in  dollars,  of  four  hundred  sovereigns,  which 
the  complaint  alleged  that  the  plaintiff  had  lost  while  a  guest  in 
ihe^Astor  House,  through  the  negligence  and  carelessness  of  the 
defendants,  or  their  servants.  The  complaint  also  alleged  that  the 
plaintiff*  was  a  traveller  in  the  TJnited  States,  and  had  brought 
the  sovereigns  with  him  for  his  neoessaiy  travelling  expenses. 

The  answer  after  denying  most  of  the  allegations  in  the  com- 
plaint, set  up  as  a  special  defence,  that  the  defendants  at  the  time 
the  plaintiff  was  received  as  a  guest  in  their  inn,  provided  and 
kept  in  the  office  of  the  inn,  a  safe,  for  the  safe  keeping  of 
money,  jewels,  or  ornaments  belonging  to  their  guests,  and  that 
the  plaintiff  was  duly  notified  thereof  Thi^  defence  was  founded 
on  an  act  of  the  legislature,  passed  in  1865,  entitled  an  "act  to  re- 
gulate the  liability  of  hotel-keepers."    (S^.  Laws,  1855,  c.  421.) 

The  act  is  in  these  words, 

"  The  people  of  the  State  pf  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows : 

"  Sue.  1.  Whenever  the  proprietor  or  proprietors  of  any  hotel 
shall  provide  a  safe  in  the  office  of  such  hotel,  or  other  oonve* 
nient  place  for  the  safe-keeping  of  any  money,  jewels,  or  oma* 
ments,  belonging  to  the  guests  of  sudi  hotel,  and  shall  notify 
the  guests  thereof  by  posting  a  notice  (stating  the  fact  that  sadh 
safe  is  provided,  in  which  money,  jewels,  or  ornaments  may  be 
deposited),  in  the  room  or  rooms  occupied  by  such  guests,  in  i| 
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eonspicaoiis  manner,  and  if  such  guest  shall  neglect  to  deposit 
such  money,  jewels,  or  ornaments,  in  such  safe,  the  proprietor  or 
proprietors  of  such  hotel  shall  not  be  liable  for  any  loss  of  sach 
money,  jewels,  or  ornaments,  sustained  by  such  guest  by  theft 
or  otherwise.'^ 

The  cause  was  tried  before  Mr,  Justice  Slossok,  and  a  jury, 
in  December,  1856. 

It  was  clearly  proyed  upon  the  trial  that  the  plaintiff  who  is  a 
resident  at  Sumatra,  in  tiie  East  Indies,  and  had  visited  the 
United  States  for  pleasure,  while  a  guest  in  the  defendants' 
hotel,  had  sustained  the  loss  alleged  in  the  complaint.  Thq 
mon^  was  in  a  trunk  which  was  broken  open.  The  defendants 
proyed  that  they  kept  a  safe  in  iheir  ofSice  as  required  by  the 
statute,  and  it  was  proyed  by  a  servant  in  their  employ,  that 
when  he  conducted  the  plaintiff  to  the  room  he  was  to  occupy, 
he  told  him  if  he  had  any  money  or  jewelry,  to  deposit  it  in  the 
office,  as  there  was  a  safe  provided  for  it^  and  that  there  was  an 
act  passed  by  the  legislature  to  keep  hotel-keepers  from  any 
hability  for  a  loss.  Upon  the  question,  whether  the  notice 
mentioned  in  the  statute,  was  duly  posted  in  the  plaintiff's  room, 
there  was  a  conflict  of  evidence.  A  printed  notice  such  as  it 
was  allied  had  been  posted  up,  was  read  in  evidence  on  the 
part  of  the  defendants.  It  ia  not  necessary  to  state  more  particu- 
larly the  evidence  on  the  trial,  since  the  questions  of  law  that 
were  argued  and  decided  at  General  Term,  arose  entirely  on  the 
&cts  specially  found  by  the  jury,  and  on  the  charge  of  the  Judge. 

When  the  testimony  was  closed,  the  coxmsel  for  the  parties  sum- 
med up  the  case  upon  the  following  questions,  which  were  directed, 
by  the  Court,  to  be  submitted  to  the  jury  for  their  determination: 

FiBsr. — ^Was  the  money  in  the  trunk  at  the  time  the  trunk 
was  broken  open  ? 

Second. — ^Was  the  printed  notice  "A,"  posted  up  in  the  bed- 
zoom  at  the  time  the  plaintiff  took  possession  of  it? 

Thibd. — ^Was  notice  given  to  the  plaintiff  of  the  existence 
of  the  safe,  as  a  place  of  deposit  for  valuables,  other  than  the 
printed  notice? 

FouBTEL — ^If  you  answer  the  third  question  affirmatively,  then 
was  the  plaintiff  guilty  of  negligence,  under  the  droumstauces,  in 
not  availing  himself  of  the  notice  so  given  to  him  ? 
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Fifth. — ^Was  the  money  in  the  trunk  (if  you  £bad  it  was  tbeie) 
a  reaaonal^le  amount  to  defiray  the  expenses  of  the  plaintifi|  taking 
into  consideration  the  journey  he  was  on,  or  the  travelling  he  was 
engaged  in^  as  £»t  as  the  evidence  shows  what  that  was? 

Hjs  Ixonor,  the  Judge,  then  submitted  the  questiona  aforesaid 
to  due  jury,  andchaijged  the  jury  as  follows : 

For  the  purpose  of  this  trial,  I  charge,  that  if  the  informatioa 
Qomipnnicated  to  the  plaintiff  by  the  waiter  (if  you  find  it  was 
80  done),  was  communicated  by  the  authority  of  the  defendants, 
and  was  so  communicated  as  that  it  was  understood  by  theplaiib 
^  so  that  he  had  actual  full  notice  of  the  &ct,  that  tiiere  was  a 
safe  in  the  office  appropriated  for  the  safe  custody  of  valuables,  it 
was  n^ligenc^  considering  the  amount  of  money  in  his  trunk, 
not  to  have  intrusted  it  to  the  safe.  He  should  at  least,  have 
made  further  inquiry. 

To  all  of  which  charge  the  counsel  for  the  plaintiff  excq>ted. 

The  jury  found  upon  the  several  questions  as  follows : — 

To  tiie  first^  third,  and  fourth  questions,  in  the  a£6LnDatiye. 
To  the  second  question,  in  the  negative ;  and  to  the  fifth  questioii, 
that  the  amount  was  not  too  much. 

The  jury  thereupon,  under  the  direction  of  the  Ciourt,  reudeied 
ageneral  yeirdict  for  tiie  plaintiff  against  the  defendants,  for  the 
sum  of  two  ihousai^d  and  fifiy-eight  dollara,  subject  to  the  opi- 
nion of  the  Court  at  Qeneral  Term. 

W,  Hi  Leonard,  for  the  plainti£^  moved  for  judgment  on  the 
verdict  in  his  fftvor.  He  insisted  that,  the  provisions  of  the 
statute  not  having  been  complied  with,  as  the  jury  had  found, 
the  case  stood  upon  the  same  ground  as  if  no  such  act  had  been 
passed;  and  the  liability  of  the  defendants  at  common  law  coiild 
not  be  doubted.  He  also  insisted,  that  the  Judge,  upon  the  trial, 
erred  in  submitting  to  the  jury  tiie  question,  whether  the  plain- 
tiff  had  been  guilty  of  negUfi^nce.  He  dted,  Ortnrull  v.  Oodkf 
Z  BjSL  489;  Piper  v«  Mmnf/,  21  Wend.  284;  2  Kent's  Com. 
69fr-4. 

J.  JfiZZsr,  for  the  defendants,  contended  thaty  whatever  mi^t 
have  been  tiie  liability  of  the  defendants  at  common  law,  they 
were  plainly  exonerated  by  the  finding  of  the  jury,  that  the 
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bad  notice  that  a  safe  had  been  jxrovided,  and  had 
neglected  to  aivafl  himself  of  the  Imowledga  These  fids  brooght 
ilie  case^  if  not  within  the  words,  within  the  eqxdty  and  spirit  of 
Ae  statute. 

Bt  the  CoufiT.  DuxB|  C.  J.^-We  are  now  to  defeermine 
whether  the  plaintiff  is  entitled  to  jodgment  npon  &e  Yerdxt^ 
as  lendfiied,  or  whether  it  is  not  our  duly,  upon  the  fiustsspeoiallj 
finmd,  to  set  aside  the  Yeidiot,  and  order  a  judgment,  with  ooeta^ 
fiir  the  defendants.— Code,  g  262. 

It  was  insisted  by  the  dounsd:  for  the  plaintiff  that  the  flnd^- 
ing  of  the  jury,  upon  the  question  of  notice  to  tbe  plaintiff 
that  a  aa&  had  been  provided,  was  against  evidenoe,  iaasmxttdi 
as  die  testimony  of  the  only  witness  who  swore  to  the  &titB 
was  80  unoertun  and  contradictory,  that  it  ought  to  have  been 
disregarded.  But  this  is  plainly  a  question  that  we  have  no 
rig^t  to  entertain.  If  the  connsd  supposed  that  the  verdict  of 
the  jury  was,  in  this  respect^  against  evidence— we  are  &r  fiom 
weaning  to  intimate  that  it  was  so— he  should  have  movedlbr  a 
new  trial  at  Special  Term.  When  a  verdiot  has  been  taken,  sub. 
jectto  the  opinion  of  the  Court  at  General  Term,  the  only  ques- 
tions on  which  the  Gonrt  can  pass,  or  should  permit  to  beargned, 
sore  questions  (tf  law  arising  upon  exceptions,  or  upon  tmdispoted 
fitt^;  and  when  the  &cAb  upon  which  the  case  depends  have 
been  spedaUy  found  by  the  jury,  their  finding  is  condusiva 
The  finding  of  a  juiy  upon  particnlar  questions  submitted  by  the 
Cburt,  is  a  convenient  substitute  for  a  ^)ecial  verdict^  and  the 
duty  of  the  Court  at  General  Term  is,  in  both  cases,  exactly  the 
same;  it  is  simply  to  declare  the  law  arising  upon  the  Acts,  as 
fi>und.  It  is  true,  where  a  material  question  has  been  submitted, 
in  relation  to  which  no  evidence  at  all  had  been  given,  or  where 
a  material  question,  that  ought  to  have  been  submitted,  has  been 
omitted,  the  Court,  in  the  exercise  of  its  discretion,  may  grant  a 
new  trial;  but  in  all  other  cases  the  prevailing  party  is  entitled 
to  a  final  judgment 

It  has  been  contended  that  in  this  case  there  was  no  evidence 
to  justify  the  submission  to  the  jury  of  tiie  question  whether  the 
plaintiff  was  goil^  of  neglig^ce  in  not  availiiig  himself  of  the 
notice  given  to  him— but  we  are  clearly  of  opini<»a  that  therd 
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was  eyidenoe  applicable  to  the  queetion,  and  tibat  it  was  pzo^ 
perly  submitted  to  the  jniy — that  the  plaintiff  did  not  avail  him* 
self  of  the  notice  is  certain,  and  if  ^e  notice  was  as  fall  and 
explicit  as  it  will  appear  it  was  found  to  be,  bj  the  jury,  the  negli^ 
gence  imputed  to  tlie  plaintiff  was  a  necessary  oondusion. 

It  was  also  insisted  that  negligence,  as  a  question  of  fict,  ought 
not  to  have  been  submitted  to  the  jury  at  all,  but  as  a  question 
of  law  ought  to  haye  been  determined  by  the  Court  But  when 
the  fisicts  upon  which  the  charge  depends  are  disputed,  negligence 
is  what  is  termed,  in  many  cases, — although  improperly, — a  mixed 
question  of  &ct  and  of  law,  that  is,  the  jury  are  to  ascertain  the 
ficts,  and  the  judge  must  instruct  them  as  to  the  rule  of  law 
which  they  are  to  apply  to  the  fSstcts  as  they  shall  find  theuL 
And  it  is  exactly  this  course  that  was  followed  in  the  present 
case;  The  judge  charged  the  juiy  ^^  that  if  the  information  com- 
municated to  the  plaintiff  was  communicated  by  the  authority  of 
the  defendants,  and  was  so  communicated  as  that  it  was  undei^ 
stood  by  the  plaintiff  so  that  he  had  Ml  notice  that  there  was 
a  safe  in  the  ofSice  appropriated  to  the  safe  custody  of  valuables, 
it  was  negligence^  considering  the  amount  of  money  which  he 
had,  not  to  have  inti^usted  it4x>  the  safe."  The  jury  in  finding 
that  the  plaintiff  was  guilty  of  negligence,  we  are  bound  to  pre- 
sume found  all  the  fisu^ts  which  the  Judge  had  told  them  were 
necessary  to  be  proved  to  justify  the  charge,  and  they  drew 
from  those  fects  the  exact  'conclusion  which  the  Judge  had  in- 
structed them  to  draw. 

It  was^  however,  insisted  by  the  counsel  fi>r  the  plaintiff'  thai 
the  Judge  erred  in  his  chiurge  ih  submitting  to  the  jury  the 
question  whether  the  communication  ^made  by  the  waiter  to  the 
j^laintiff  was  made  by  authority  of  the  defendants,  since  there 
is  not  a  scintilla  of  evidence  in  the  case  to  show  that  any  sach 
authority  was  in  &ct  given.  That  thei*e  was  no  proof  of  an  ex- 
press authority  is  certain,  and  if  such  an  authority  was  necessary 
to  be  proved,  in  order  to  discharge  ihe  defendants,  the  objection 
of  the  counsel  is  unanswerable — ^but  we  cannot  think  that  any 
such  proof  was  neceadazy.  The  authority  of  the  waiter  spmng 
from  his  relation  to  the  d^endants.  In  making  the  communica- 
tion in  question,  he  consulted  their  interests,  and  sought  to  pro- 
tect them  against  a  loss  to  which  they  might  otherwise  have 
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been  poaaiblj  liable.  He  was  &erefore  acting  in  tiie  dischaiig^ 
of  a  duty,  which,  as  a  servant,  he  owed  to  the  defendants  as  his 
masters,  sinoe  he  was  doing  that  which  it  was  certain  that  they, 
with  a  knowledge  of  the  &ct8,  wonld  have  wished  and  directed 
him  to  do.  We  apprehend  that  in  aU  cases  where  an  agent  or 
servant  without  any  prior  authority,  performs  a  needfiil  act, 
which  it  was  for  the  mani&st  benefit  of  his  principal  or  master 
should  be  performed,  the  assent  and  authority  of  such  principal 
or  master  to  the  performance  of  the  act  will  be  implied^  and  an 
opposite  doctrine,  it  seems  to  us,  would  be  highly  unreasonable. 
In  the  law  of  Marine  Insurance  the  doctrineof  an  implied  autho* 
lity  is  of  frequent  application.  In  many  cases  an  insurance 
made  by  an  agent  having  no  prior  order  or  direction  to  insure  is 
held  to  be  valid,  and  the  ground  upon  which  in  all  these  cases  a 
prior  anthorily  from  the  principal  is  implied  is  the  same,  namely, 
that  the  act  of  the  agent  was  so  manifestly  for  his  benefit,  as  to 
render  it  certain  that  had  the  circumstances  been  known  to  him 
in  time,  he  would  himself  have  e£Eected  or  directed  the  insur* 
ance.*  In  the  observations  that  we  have  made  on  this  question 
of  aaihority,  we  are  not  to  be  understood  as  saying  that  if  the 
information  given  to  the  plaintiff  had  been  communicated  to 
him  by  a  person  not  in  the  employ  of  the  defendants — another 
guest  for  example — it  might  not  have  been  deemed  sufficient  to 
charge  him  with  actual  notice.  \ 

The  only  question  that  remains  upon  the  special  finding  of  the 
jury,  is  whedier  the  defendants  are  to  be  held  liable  for  the  loss 
that  is  claimed,  upon  the  sole  ground  that  the  notice  required  by 
the  statute  was  not  at  the  time  of  the  loss  posted  up  in  the  bed- 
room of  the  plaintiff  although  he  had  actual  nofice  of  all  the 
fiuste,  that  a  notice  so  posted  up  would  have  contained.  Unless 
the  affirmative  of  this  proposition  is  true  the  plaintiff  cannot  be 
entitled  to  recover ;  tluit  it  is  true  we  find  it  impossible  to  be- 
lieve. We  shall  admit  that  the  notice  given  by  the  waiter  to 
the  plaintiff  would  not  have  been  sufficient  to  discharge  the 
defendants  at  common  law,  notwithstanding  the  charge  of  the 


*  Tbe  reader  wffl  find  tUuB  satjeci  duooond  aod  the  casee  oAeoted  in  i  Daer  on 
lanraooe,  p.  132,  lit. 
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judge  and  the  flndiog  of  tlie  jury,  upon  the  questioa  of  n6|^ 
genoe^  but  that  the  nolaoe  was  leudared  sufScieiit  by  the  act  of 
the  legialatiiiey  not  indeed  bj  its  tenns,  but  bjits  leMonabLe,  and 
aa  it  seems  to  ns,  even  neoesflaij  oanstraotion»  we  do  nofc  at  all 
doabk    The  notioe  which  the  slatate  xequiies  is  meidy  oobt 
slanidive,  since  it  is  evident  lliat  a  notice  posted  iq>  in  the  room 
of  a  goest  niaj  wholly  escape  his  attention,  yet  he  is  not  pemutr 
ted  toaTer  his  ignoianoe,  but  is  bound  by  that  pxesumpticni  of 
his  knowledge  which  the  statute  zaises.    Wben  the  fittto  laisisg 
the  presumption  are  proved,  his  leooveiy  is  barred.    It  is  tniei 
the  statute  is  silent  as  to  the  eflfoct  of  actual  notice,  but  we  oan- 
not  believe  that  the  legialatuie  intended  that  a  greater  effect 
should  be  attributed  to  the  presumed  knowledge  of  a  guesttbui 
toitsaotnal  proof—- lliatwhile  the  piesumption  baxs  his  reooveij) 
th^  proof  must  be  rejected  or  disregarded.    Such,  a  constroo^ 
tion  of  the  intentipn  of  the  l^gidaturo  would  be  most  unreason- 
able^ and  although  that  which  we  believe  to  haTe  been  its  troe 
intention  is  not  expressed,  we  cannot  but  think  that  it  is  neoea- 
ssrily  involved  in  that  whicb  is  ocqprosnod,  and  the  meanmg  of 
tiie  statutia  we  hold  to  be, — ^that  the  knowledge  of  a  guest  who 
has  jGEuled  to  deposit  his  money,  or  jewelry,  in  a  safe,  that  he 
knew  to  hare  been  provided,  shall  defeat  bis  claim  for  a  snbae- 
quetit  loes^  and  that  sueb  is  its  consequence,  whether  the  know- 
ledge be  established  by  direct  and  positiye,  or  merely  presumptive 
evidence.    Nor  do  we  suppose  that  such  a  construction  is  con- 
fined to  tiie  statute  under  consideration.  Therule,  we  think,  may 
be  stated  as  uniyeraal,  that  when  a  statute  declares  that  certain 
aeta  shaU  create  a  piesumption  of  knowledge,  which  the  party  to  be 

aflbcted  by  the  knowledge  is  not  permitted  to  repel,  it  dedues  hj 
a  neoessaiy  implication,  that  tiie  party's  actual  knowledge  of  the 
fhots  to  wfaidi  the  presumption  relates,  is  just  as  admissible  in 
ptooliaadwhenprovediseqnanyoonclwdye.  Of tbe application 
ef  the  rale,  the  actual  knowledge  of  a  subsequent  purchaser  of 
an  unrec(»ded  deed  or  mortgage  is  an  example.  K  it  be  said  that 
aoeh  a  purchaser  is  not  a  purchaser  in  godd  Mth,  the  reply  is 
that  there  is  a  similar  want  of  good  £uth  in  a  guest  who,  with  a 
iull  knowledge  that  a  safe  had  been  provided  for  the  purpose  for 
whieh  it  was  provided,  seeks  to  deprive  an  inn-keeper  of  the 
protection  that  the  legidature  meant  to  afford  him  upon  the  sola 
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gioimd,  that  ibe  terms  of  ibe  stetate  had  not  been  literally  com- 
plied  idth.  The  notioe  given  to  the  plaintiff  in  this  caae,  the 
jarj  have  in  eflEbct  fbandj  oontaoned  all  the  infonnation  that  a 
notioe  posted  np  in  has  xoom,  if  read,  would  have  oonveyed  to 
him,  ajkl  we  are  dearly  of  opinion,  that  in  diaregazding  such  a 
notice,  the  plaintiff  acted  at  his  peril,  and  took  himself  the  ride 
of  any  snbseqnent  loss. 

The  vexdiot  mnst^  theiefine,  be  set  aside,  and  a  judgment  with 
eosts  be  entaied  fixr  the  defendants. 


X' 


y 


Gaslob  a.  Butleb,  Plainliff  and  Bespondent^  v.  Hobbib, 

impleaded.  Appellant. 

WImh  two  pefwoB  are  made  defendantii^  and  med  as  joint  maken  of  a  pfominor^ 

datooe^  tbaj  tfaaooalbrtli  oeaae  to  be  **imited  bx  interest"  within  the  meaning  of 
tikoae  words  as  used  in  §  806  of  the  Coda    In  soch  a  caae,  the  Judge  at  the 
trial,  on  the  Ihct  of  inihnpy  being  proved,  maj,  in  his  discretion,  permit  the 
plaintiff  to  disoontinne  the  action,  as  against  sooh  inftmt^  without  eqstSi 
Jm  tiiat  SDCh  permiBrton  was  preperily  given  in  tMsaotioB.    The  JndgmsBl  and 
flvder  appealed  from  aiBnned  with  costs. 
(Before  BuiB  and  Woqdbuit,  J  J.) 
Heazd,  April  16;  decided,  May  30, 185t. 

This  action  eomes  before  the  Oonrt  at  General  Term,  on  an 
appeal  b7  the  defendant  Monis,  firom  the  judgment,  whidi  is  in 
firor  of  ike  plaintiff  against  Adcerman  alone,  and  orders  a  dis- 
oontinnanoe  by  the  plaintiff  as  against  Morris,  without  costs. 

The  action  is  against  the  defendants,  Sylvanns  Morris  and 
John  Ackerman,  as  jdnt  makers  of  two  promissoty  notes.  The 
defendants  pnt  in  separate  defences  by  separate  answers.  The 
defence  of  Morris  was  in&ncy  at  the  time  of  the  making  of  the 
notes.  The  plaintiff  went  to  trial  against  both  defendants.  The 
action  was  tried  in  March,  1867,  before  Ohief-Justice  Oaklbt 
and  ajniy. 

On  the  trial,  the  plaintiff  haying  proyed  and  read  llie  noted 
in  evidence,  the  defendant  Monis  proved,  by  his  &ther,  that  he 
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was  an  infiftnt  at  the  time  the  notes  'weace  made.  Thereupon,  Uie 
plaintiff  moved  for  leave  to  discontinue  the  action  as  to  the 
defendant  MoiiiS|  without  costs.  The  Ghief-Jnstice  granted  the 
motion,  against  objection  by  Morris's  counsel,  who  excepted  to 
the  decision,  and  fiom  the  judgment  in  &vor  of  the  pdaintiff 
against  the  other  defendant,  and  ordering  a  disoontinuaace  as  to 
Monis,  without  costs,  the  latter  appealed  to  the  General  T^m. 

Wm.  EL  Taggard,  for  appeUant— cited  {inter  aUa)  IS  Barbw 
187;  2  Cow.  608;  6  J.  R  160. 

Q.  McAdam^  for  respondent— cited  1  Cow.  417 ;  13  Barb.  640. 

BttheCoubt.  Woodruff,  J.— ]5®&re  the  Bevised  Stakatefl^ 
permittiag  a  plaintiff  to  discontinue,  without  costs,  where  one  of 
two  defendants,  sued  upon  a  joint  contract,  interposed  a  plea  of 
infancy,  dischai^  as  an  insolvent,  &a,  appears  to  have  beea 
r^arded  as  resting  in  "sound  l^al  discretion." 

When  a  sole  defendant  obtained  an  insolvent's  discharge  pend- 
ing the  action,  the  plaintiff  was  permitted  to  discontinue  without 
costs.  {Eari  v.  /Story,  1  Johna  R  142;  2%«  Pres^  <tc,  of  the 
Merchanis'  Bank  v.  Moore,  2  J.  R  294.) 

But  in  such  case  it  was  held,  that  if  the  plaintiff,  knowing  of 
the  defendant's  discharge,  will  nevertheless  go  on  with  the  sui^ 
hie  musty  if  he  afterwards  discontinue,  pay  costs,  that  is  to  say, 
all  the  costs  to  which  the  defendant  was  subjected  after  such  difl* 
chaige.  {Ludlow  v.  Hackett,  18  J.  R  262 ;  Merritt  v.  Ardm^  1 
WenA  91.) 

In  Mo  parte  Nelson,  1  Cow.  417,  the  Court  of  Common  Fleas, 
in  an  action  of  assumpsit  against  two  defendants  upon  a  joint 
note,  allowed  the  plaintiff  on  the  trial,  to  enter  a  noUe  prosequi 
without  costs,  as  to  one  d^endant  who  had  pleaded  and  proved 
his  infimcj.  The  Supreme  Court  refused  Skmandamus  to  compel 
the  Common  Pleas  to  allow  costs  to  such  defendant,  on  the  ground 
that  it  was  so  &r  a  matter  of  discretion  that  a  mandamus  would 
not  lie,  even  if  the  order  was  improper;  the  writ  of  mandamus 
being  appropriate  only  where  the  party  has  a  strictly  legal  right, 
and  no  other  legal  remedy.  Whether  a  writ  of  error  would  lie 
in  such  case^  they  do  not  distinctly  decide,  but  they  pretty  clearly 
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intimate  that  the  disctetion  of  tiie  Court  below  was  properly 
exeraiaed. 

The  Bevised  Statutes  oommitted  the  subject  folly  to  the  judg- 
ment of  the  Judge  before  whom  the  trial  should  be  had,  in  all 
actions  upon  oontraot  where  there  was  more  than  one  defendant 
by  proyiding,  that  if  the  plaintiff  £ul  to  recover  against  one,  or 
judgment  be  rendered  in  &yor  of  one  on  plea  in  abatement^  or 
on  demurrer^  or  by  the  plaintiff's  discontinuance,  such  defendant 
diall  not  be  entitled  to  costs,  unless  a  certificate  be  given  by 
the  Court  before  whom  the  trial  shall  be  had,  &c.,  &c.,  *  * 
Ihat  such  defendant  was  unnecessarily  and  unreasonably  made  a 
party  to  such  action.  2Bev.St  [616]  Ft  8,ch«  10, tit  1,  § [20.] 

Ebd  the  present  question  arisen  under  the  Bevised  Statutes,  it 
would  have  been  entirely  dear,  therefore,  that  the  defendant, 
Morris,  is  not  entitled  to  costsf  novuch  certificate  was,  nor  under 
the  views  governing  the  Judge  at  the  trial  could  have  been  had. 

So  that  if  we  could  adopt  the  view  urged  upon  us  by  the 
counsel  (in  citing  other  sections  of  the  same  chapter),  that  the 
provisions  of  the  Bevised  Statutes  relating  to  this  subject  are  still 
in  force,  we  must  hold  that  the  appellant  is  not  entitied  to  costs. 

We  are,  however,  of  opinion  that  the  Code  has  superseded  that 
chapter  ^of  the  Bevised  Statutes,  and  that  the  correctness  of  the 
jui^ment  and  order  appealed  from  must  be  decided  according  to 
iSbe  true  construction  of  the  provisions  of  the  Code. 

Prior  to  the  amendments  of  1861,  it  was  rq>eatedly  held,  that 
in  actions  against  two  or  more  defendants,  if  the  action  was  what 
would  have  been  deemed  an  action  at  law,  if  the  plaintiff  filled 
to  recover  judgment  against  all  of  the  defendants,  those  against 
whom  he  did  not  recover  were  entitled  to  costs  as  a  l^;al  right— 
and  that  the  discretion  given  by  §  806,  ap|)lied  to  equity  suits 
only. 

But  in  1861,  by  the  words  "in  all  actions,"  Ifae Legislature 
liave  given  to  the  section  a  more  comprehensive  meaning  than 
it  was  before  supposed  toimport 

Now,  "  in  all  actions  where  there  are  several  defendants  not 
united  in  interest,  and  making  separate  defences  by  separate 
akiswera,  and  the  plaintiff  fitls  to  recover  jttdgm^it  against  all, 
the  Court  may  award  costs  to  such  of  the  defendants  as  have 
jtidgment  m  their  fevor  or  any  of  thenh" 
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I^  und^  thifl  aeotioQ,  the  allowsaoe  of  odsts  lay  in  the  ^Bbie- 
tion  of  the  Court,  we  do  not  hesitate  to  saj  that  we  shonldnot 
ibterfere  therewith*  If  the  &cto  appeaanng  on  the  trial  wexe,  aa 
seemed  to  be  oonoeded  on  the  argument  of  the  appeal,  the  lanr 
gnage  of  SA.yAas,  Oh.  J.,  in  Ex  parte  Netaon,  seema  mngaimlj 
apt  to  the  present  ease ;  *^  the  defendant  aaks  for  eoBt§  with  a 
Teiy  ill  grace  when  he  has  first  palmed  himself  upon  the  ptebir 
tiff  as  an  adnlt,  and  thus  obtained  his  piopert^i  and  then  pleads 
in&nOT  in  his  discharge." 

The  case  before  ns  is  an  action  in  winch  there  are  seveial 
defendants,  making  separate  defences  bj  sepaxate  answen,  and 
the  plaintiff  has  fiiiled  to  recoter  judgment  against  alL  It  onlj 
x^emaans,  then,  to  conaider  whether  these  defiNndants  weie  ^' muted 
jxk  interest^"  within  the  meaning  of  §  806« 

If  they  were  not^  then  it  was  not  errcmeons  in  ike  Judge  to 
deny  oosts  to  the  appellant  If  they  were  united  in  intereal^ 
then  the  terms  of  the  previous  sections^  804  and  806,  givecosts  to 
the  appellant^  as  matter  of  rights  and.  we  must  reverse  Ihe  judg^ 
ment  in  this  respect  i 

Primdfackj  the  defendants  wetre  jointtf  interested  in  defeating 
a  reooTery.  The  liability  upon  the  notes  was  in  fmn  joint,  and 
primA  facie^  9k  judgment  hereupon  would  bind  both  defendanfii^ 
and  their  joint  ptoperty,  if  any,  and  the  several  jmoperty  of  eaidi; 
and  if  either  paid  the  judgment^  the  other  would  be  bound  to 
eontiibutB  his  share  in  reimbunement  So  that  th^fe  was  upon 
the  face  of  the  notes  an  apparent  and  complete  union  of  intoest 
in  the  two  defendauts. 

But  I  apprehend  that  this  is  not  conclusive;  i^  in  troth,  the 
two  defendants  were  not  united  in  interest  under  th,e  issues  made 
between  the  parties,  there  ia  room  to  satisfy  the  terms  of  the  sec* 
tion,  and  preserve  to  the  Court  a  highly  just  and  equitable  dia* 
cretion  to  tdtleve  the  plaintiff  from  paying  costs. 

According  to  the  decisions  before  the  Code,  the  plaintiff  waa 
bound  by  law  to  make  Morris  a  defendant^  (even  though  he  knew 
all  Ihe  fibots,)  and  yet  against  him  upon  the  answer  which  he 
put  in,  the  plaintiff  could  by  no  possibility  recover. — VanBramer 
V.  Oo&ptr  eial^2  J.  B.  279.    ffariness  V.  Thongown  eitd^b  J.  Bi 

160.    i&tam  V.  iJbitaon  «e  a2.,  16  Wend.  64 
Whether  the  plaintiff  was,  under  the  Oode^  bound  to  make  the 
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ia&at  a  party  dfffendant^  though  he  kzkew  him  to  be  an  inficati  it 
]s  not  neoeseary  for  ub  to  dedde.  The  deeiskm  in  JSbmnn  v; 
HookoTf  18  Barb.  6&6|  is,  that;  the  role  is  the  same  now  as  it  itbb 
befoie  the  Code  was  enacted.      . 

The  mom6nt«the  de&ndants  sereied  in  their  defienoe,  and  the 
appellant  rested  upon  his  plea  of  personal  exemption  from 
liaUlitjr,  the  interest  of  the  defendants  not  only  c^ned  to  be 
even  primd  fade  nnited,  but  beoame  dearly  adverse  to  each 
other.  If  he  succeed  hi  establishii^  his  in&noy,  the  whole 
liability  was  cast  upon  his  co<lefi3ndant,  who  must  pay  the  whole 
without  a  right  to  require  oontribution  6om  the  appellant  And 
on  the  other  hand,  (his  in&noy  being,  so  &r  as  appears  by  the 
case,  his  sole  defence)  if  he  feiled  to  establish  his  in&ncy,  judg* 
meat  must  go  against  him,  and  it  may  be  (as  the  defence  of  the 
other  defendant  is  not  befine  us,)  whedier  the  co-defendant  estat 
Uished  his  defence  or  not 

The  appellant  proved  the  in&noy  he  had  alleged,  and  then, 
not  merely  according  to  the  state  of  the  pleadings,  but  according 
to  &cts  established,  the  defendants  were  not  united  in  interest, 
and  therefeore,  when  the  order  was  made,  it  appeared  that  the 
parties,  aocordmg  to  the  very  truth  of  the  matter,  were  not 
united  in  intetrest  when  the  action  was  commenced. 

In  this  action,  theot  i>pon  the  issues  made  by  the  parldes,  as 
the  same  came  before  the  Court  for  trial,  and  upon  the  fects  esta* 
Uished  by  the  evidence,  the  interest  of  the  two  defendants  was 
diverse  and  antagonistic.  I  think  that  this  may  properly  be 
held,  to  satisfy  the  words  "notunited  in  interest,"  in  the  section 
under  cmsideration.  This  construction  is  fer  Ihe  most  reasonai 
Ue^  and  better  enables  the  Court  to  do  justice.  I  am  quite 
unwilling  to  believe  that  the  Legidatiire  iatended  to  deprive 
the  Court  of  the  poww  to  permit  a  discontinuance  without  costs, 
where  an  insolvent's  discharge  was  obtaii^  pending  an  action ; 
or  whece  an  in&nt  concealing  his  infincy,  makes  a  contract 
wherel^  he  obtains  tiie  money  or  property  of  another  who 
learns,  for  the  first  time,  after  action  brought,  that  he  has  dealt 
widi  one  who  has  not  legal  capacity  to  make  a  binding  contract 
And  yel^  if  this  power  is  not  derivable  fix>m  section  806, 1  do 
not  find  that  the  Court  could  permit  such  a  discontinuance, 
ihoogh  proposed  at  the  easiest  moment  the  fects  were  discovered, 
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(By  this,  I  of  ooxuse  do  not  mean  that  if  the  defendant  came  to 
aflk  leave  to  interpose  such  a  plea  after  having  onoe  answered,  a 
condition  might  not  be  imposed  involving  such  a  privilege.) 

The  constraction  of  the  section,  (806,)  which  I  have  above 
given,  is  intimated  in  Sbeam  v.  Hooher^  in  the  opinion  of  Josiioe 
Parker,  18  Barb.  641,  who  says  on  this  subject,  in  leferenoe 
to  the  discretion  given  by  the  Bevised  Statutes,  that  under  §  808, 
theiie  is  room  for  the  same  exercise  of  discretion. 

It  was  urged  on  the  argument  that  the  plaintiff  should  have 
discontinued  so  soon  as  he  received  the  answer,  and  should  not 
have  put  the  defendant  to  the  necessity  of  proving  its  tmtL 
There  may  often  be  cases  in  which  the  plaintiff  is  perfectly  aware 
of  the  infenqy  of  one  of  the  defendants,  and  makes  him  a  party 
only  because  the  contract  being  joint,  and  as  to  the  infimt  void- 
able only,  he  camiot  know  whether  he  will  set  up  such  a 
defence ;  and  in  such  cases  the  Court  might  fed  it  just  to  give 
costs  to  the  in&nt,  if  knowing  the  truth  of  the  aviswer,  the 
plaintiff  put  the  defimdant  to  the  expense  of  proving  it  But  I 
cannot  sanction  a  precedent  which  would  require  a  plaintifE^  in 
all  cases,  to  take  the  word  of  the  infimt,  and  abandon  the  prose- 
cution, because  the  defendaut  says  that  he  is  such  in&nt,  and 
therefore  not  bound  by  his  contract  The  plaintiff  may,  fte- 
quently,  have  convincing  leaaona  for  believing  that  the  answer  is 
untrue — ^theae  may  sometimes  be  r^resentations  of  the  defendant 
himself  when  making  the  contract— k)T  his  long  continued  hold- 
ing himsdf  out  as  an  adult^  carrying  on  busEness  as  such,  and 
with  a  personal  appearance  warranting  the  plaintiff's  belie£ 

Such  droumstances  may  properly  be  considered  by  the  Conrt^ 
when  leave  to  discontinue  is  applied  for,  and  doijibtieBB  sock 
circumstances  were  properly  considered  in  the  present  case, 

I  think  the  judgment  and  order  should  be  affirmed. 

Ordered  accordingly. 
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Chablbs  S.  Db  Zeng  et  aL,  Bespondents,  v.  Johk  Fm, 

Appellant 


The  maker  of  a  promisKirjr  note  fiir  the  aooommodatkm  of  the  pejee^ 
M  a  defenoe^  in  oases  exempt  firom  firand,  that  the  note  was 
ptaintifl;  in  satisfaction  of  or  as  collateral  security  for  a  pre-existing  debt 
(Before  Dusb,  SLOflSOV,  and  Woodbuff,  J.  J.) 
Heard,  April  18;  decided,  May  30, 1867. 


Teds  action  oomes  before  the  Court  at  General  Tenn, 
appeal  by  the  defendant  from  a  judgment  in  &yor  of  the  pi 
ti£^  entered  on  the  verdict  of  a  jury* 

This  action  was  brought  to  recover  the  amount  of  two  promis- 
aoiy  notes  made  by  the  defendant,  payable  to  the  order  of  Steb- 
Una,  Garabiant  k  Co.,  and  endorsed  by  the  payees  to  the  plain- 
taffi.  It  was  tried  before  Mr.  JusnoB  Slossok  and  a  juiy,  in 
Febmary,  1867. 

The  d^endant  proved  on  the  trial  that  the  notes  were  made 
without  any  consideratLon  for  the  "  general  accommodation  of 
tiie  payees,  to  be  used  by  them  in  their  business  without  any 
restriction  as  to  their  use." 

The  defendant  then  offered  to  prove  "that  the  payees  of  the 
note  (Stebbins,  Garabrant  &  Co.)  were  owing  to  the  plaintiffi  a 
debt  of  $1000,  for  which  they  had  given  a  check  which  had  been 
dishonored,  and  thatthe  plaintiffi  called  upon  the  payees  for 
payment  of  such  check,  and  they  tamed  out  to  the  plaintbOb  the 
notes  of  the  defendant  now  in  question.  That  the  plaintifb  did 
not  sunender  tiiie  check,  but  have  repeatedly  asked  for  payment 
since.  That  at  the  time  the  check  was  made,  and  also  when  the 
notes  were  made,  Stebbins,  Garabrant  k  Co.  were  insolvent,  and 
Lave  ccmtinued  so  ever  since,  and  that  the  plainlafb  have  given 
no  otiier  consideration  for  the  notes." 

Upon  an  avowal  by  the  defendant  that  this  was  all  he  proposed 
to  prove,  and  upon  objection  by  the  plaintifb  that  this  proof 
would  constitute  no  defence,  the  judge  rejected  the  evidence,  and 
the  dedEbndant's  counael  excepted.    A  verdict  for  the  plaintiffi 
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was  then  rendered,  and  from  tlie  judgment  entered  th 
defendant  appealed  to  the  <3eneial  Temu 


Wm,  M.  AUm^  for  appellant. 

*  ■        .      ■     . . 

Geo.  F,  Cheskr^  for  respondenta 

By  the  CioirBr.  Woopbuff,  J.— The  only  point  to  whiA 
our  attention  was  called,  on  the  argtunent  of  lliia  appeal,  is  the 
rejection  of  the  eyidence  offered  bj  the  defendant  His  counsel 
insists  that  the  evidence  should  haye  been  receiyed.  While,  on 
the  other  hand,  the  plaintifib  insist,  that  had  testimony  been 
given,  establishing  the  ficts  stated  in  liie  oflBsr,  no  defenoe  would 
have  been  made  out,  and  no  question  would  hare  been  laiaei 
thereby,  which  it  was  proper  td  submit  to  the  jury. 

The  &ets  proved,  and  the  fiiets  whidi  the  deftnidant  offered  to 
prove,  raise  this  single  question : 

When  a  note  is  made  by  a  defendant  for  the  aooommodatioii 
of  a  payee,  and  he  deliveni  it  to  the  payee  for.  bis  use,  withoot 
any  qualification  or  restriction,  and  such  payee  passes  it  to  the 
plaintiff  aa  securi^  for  a  pre-eadsting  debt,  can  ^  pkmtiff 
recover  thereon  against  the  maiker  ? 

It  seems  to  us  that  there  can  be  no  doubt  upon  this  sulgeol 
Indeed,  we  are  somewhat  at  a  loss  to  discover  grounds  iqpon 
which  the  maker  in  such  case  should  hesitate  to  pay  the  note,  or 
deem  himself  in  any  degree  excused,  if  he  refuse. 

He  lent  his  notes  for  the  very  purpose  of  enabling  the  payees 
to  use  his  credit  in  any  manner  wUch  the  exigencieB  of  their 
business  required  or  made  convenient  to  them.  The  notes  weie 
used  accordingly.  The  payees  had  fiill  autliority  to  use  them, 
and  we  know  of  no  reason  or  principle  upon  which  the  notes 
might  not  as  well  be  given  out  as  securi^  for  a  debt^  as  dia* 
counted  to  raise  money  to  pay  the  debt  The  result  in  eaeh 
case  is  precisely  the  same  to  the  maker.  The  notes  serve  a  ns^^ 
fill  purpose  to  the  payees,  and,  fiir  aught  that  appears,  a  paipM 
within  tiie  intent  for  which  they  were  made  by  the  makers. . 

The  cases  to  which  we  were  referred  by  the  ooimisel  ffx  the 
defendant,  do  not  sustain  the  defence.  They  are  mstanofls  of 
the  ftaxvlulQnt  misappropriation  of  a  note,  ov  wb^aro  ilifire  WMi 
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0ome  fraud  in  prooaring  it,  or  where  there  existed  some  cizcaiQr 
stanoe  in  the  relation  of  the  parties  which  would  make  its  col- 
lection operate  as  a  fraud  upon  the  maker.  (20  J.  R  637;  10 
Woid.  85;  12  lb.  69S;  18  lb.  606.)  The  case,  which  has 
become  somewhat  prominent  in  the  history  of  this  subjecti 
Stalker  y.  McDonald  (6  Hill,  98),  was  a  case  in  which  the  transfer 
was  a  plain  fraud  upon  the  plaintiff,  the  owner  of  the  note,  for 
the  reooveiy  of  which  the  suit  was  brought,  and  although  in  that 
as  also  in  some  of  the  other  cases,  dida  may  be  found  general  in 
their  form  and  sujBSciently  broad  to  warrant  the  claim  here  made 
by  the  defendant,  the  cases  themselves  do  not  warrant  any  such 
defence.  The  case  of  ShUding  et  aly.  Warren  (15  J.  R  270), 
in  some  of  its  particulars,  resembles  the  present  That  was  an 
action  upon  an  accommodation  note,  but  it  was  fraudulently 
transferred,  and  the  plaintifib  recdved  it  with  knowledge  of  the 
fraud* 

On  the  other  hand,  the  very  point  was  distinctly  decided 
against  the  defendant  in  Orandin  r.  Le  Boy  (2  Paige,  509), 
where  the  Chancellor  held,  that  where  the  endorsers  of  an 
aooommodation  note  lent  their  names  to  the  maker,  without 
any  restriotion  as  to  the  mauner  in  which  the  note  should  be 
used,  he  had  a  right  to  use  it  to  pay  or  secure  an  antecedent 
debt 

In  T%^  Bank  of  Buikrnd  y.  Buck  (5  Wend.  66),  it  was  held, 
lliat  a  surety  to  a  note  for  the  accommodation  of  the  principal, 
is  liable  upon  it  when  passed  away  as  collateral  securily  for  the 
payment  of  a  judgment  (See  also  4  Cow.  567;  White  y.  J^mng" 
fiULBa/nk,  8  Sand£  S.  C.  R  222.) 

The  decision  of  this  Court  in  Laihrop  y.  Morria^  in  6  Sandf.  7, 
is  wholly  inconsistent  with  the  yiews  insisted  upon  by  the  de- 
fendant's counsel.  The  principle  of  that  case  is,  that  one  who 
leoeiyes  a  note,  either  in  payment  or  2A  collateral  security  for  a 
pre-existing  debt,  is  entitled  to  recoyer  against  an  accommoda- 
tion maker,  in  cases  exempt  from  fraud;  and  this  principle  is 
there  treated  as  fully  settled. 

It  is  hardly  necessary  to  add|  that  the  judgment  must  b^ 
affirmed. 

Possibly  some  question  might  haye  been  raised,  whether, 
upon  the  facts  testified  by  the  payee,  the  plaintiff  was  entitled 
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to  leooyer  for  a  greater  sum  than  the  debt  for  whidh  ike  note 
was  held  as  secority.    But  no  such  question  was  raised  on  the 
trial,  nor  was  it  su^ested  on  the  argument  of  the  appeal 
Judgment  aflSrmedi 


Eveline  Peacoc]^  Jbcecutrix  of  John  C.  Byan,  deceased, 
and  David  C.  Pbacock,  Bespondents,  v.  The  New  Yokk 
Life  Insubance  Co.,  Appellants,  &a 

When  a  life  policj  of  insnranoe  la  renewed,  the  policy  itself  the  lepreaentationB  made 
hj  the  aasured  when  the  policy  waa  effected,  and  the  certificate  of  renewal  are  to 
be  conatraed  together,  and  to  receive,  if  poaaible,  a  conalatent  interpretatioo. 

Aa  the  deaign  and  object  of  the  partLea  ia  to  renew  a  pre-exiating  contract,  the  tenns 
employed  will  not  be  deemed  inconaisient  with  the  conditiona  of  the  policy,  if  they 
reaaonably  may  be  consumed  in  harmony  with  them. 

Hence,  when  the  policy  ia  renewed,  upon  ^e  condition  that  the  aasored  ia  then  in 
"good  health,"  the  worda^  "good  health,''  in  the  certificate  of  renewal,  will  be 
oonatnied  in  the  aame  aenae  aa  the  aame  worda  in  the  repreaentationa  made  by 
the  aaaored,  when  the  pdiqr  waa  effected,  and  which  were  declared  to  be  "the 
basia  of  the  contract" 

H  therefiire^-  the  health  of  the  aaaored,  when  the  policy  waa  renewed,  waa  Babata&- 
tially  the  aame  aa  when  it  waa  effected,  and  he  waa  then  aubjeci  to  no  other  con^ 
plainta  than  thoae  he  had  before  apedfied,  the  inaorers,  in  the  event  of  hia  death, 
will  not  be  excoaed  finom  the  payment  of  the  aom  inaured,  upon  the  ground  ihaX 
hia  health,  when  the  inanrance  waa  renewed,  waa  not  poaitiTely  and  abaoiate^ 
good. 

When  the  preluninaiypioofi^  fumiahed  in  good  faith,  to  an  Inanrance  Company,  are 
defective,  the  Company  is  bound,  hi  common  fiumeas,  to  aoggeat  the  defect^  and 
not  hold  it  in  reaerve,  in  order  to  delay  the  payment  dTaloBB^orcompelanewBait 
for  ita  recoveiy. 
(Before  DuxB,  Slosson,  and  Woodbuvf,  J. J.) 
Heard,  April  16;  decided,  June  13, 1857. 

This  action  comes  before  the  Court,  at  General  Term,  on  a 
motion,  by  the  defendants,  for  a  new  trial,  on  questions  of  law, 
arising  upon  exceptions  taken  at  the  trial,  and  there  ordered 
to  be  heard  in  the  first  instance  at  the  Oeneral  Term,  and  the 
entry  of  judgment  to  be,  in  the  mean  time,  suspended ;  (the  plain- 
tiff haying  recoTered  a  verdict  for  $6S65  28).    Tbe  action  waa 
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brooght  to  leooyer  tlie  sum  of  $6,000  (wiih  inteiest),  instiled 
by  the  defendants  upon  the  life  of  John  C.  Byan,  deoeaised. 

The  policy  is  dated  the  8th  day  of  March,  1868;  preminm 
$160  per  annum,  payable  in  advance  on  the  28th  dayof  Febroary 
in  eacli  year. 

The  policy  was  conditioned,  among  other  things,  that  if  the 
preminm  was  not  paid  as  prescribed,  the  defendants  were  not 
to  be  bonnd  by  the  policy.  The  assnred,  before  obtaining  the 
policy,  made  certain  dedarations  in  regard  to  his  habits  and 
health.  The  assured  did  not  pay  the  premixmi,.  which  fell  due 
the  28th  of  February,  1864,  when  due.  The  defendants  accepted 
the  premium  on  the  7th  of  Mardi,  1864,  and  renewed  the  policy 
iqpon  this  condition,  *'  that  he  (the  insured)  is  no  w  in  good  health ; 
proof  of  which,  in  case  of  death,  to  be  fomished  the  Company." 
The  assured  died  22d  May,  1864.  May  29th,  the  defendants 
were  served  with  affidavits  of  Caleb  Barstow  and  Henry  E.  Blos- 
som, stating  the  death  of  the  assured,  and  the  disease  to  which 
they  attributed  his  death. 

The  declarations  made  by  the  assoied  when  the  policy  was 
effiected,  are  stated  in  the  points  of  the  defendants' counsel,  and  in 
the  opinion  of  the  Court  When  the  policy  was  renewed, -the 
assured  stated,  in  a  letter  to  the  President  of  the  defendants'  Com- 
pany,  ^^that,  as  to  his  health,  he  was  better  off  than  when  he  got 
the  policy." 

The  defence  was,  that  the  defendant  was  not  in  good  health 
when  the  policy  was  renewed,  and  that  no  preliminary  proofe 
had  been  fbmishedi  * 

The  ifBues  raised  by  the  pleading?  were  tried  brfore  Mr. 
Justice  Boswobth  and  a.jury,  in  Januaiy,  1867. 

A  number  of  witnesses  were  examined  to  show  the  actual  state 
of  the  health  of  the  assured,  when  the  policy  was  renewed,  and 
it  was  proved  that  the  renewal  was  on  the  condition  that  he  was 
then  "in  good  healtL" 

When  both  parties  rested,  the  defendants  moved  for  a  dismis- 
sal of  the  complaint,  on  the  ground  that  the  plaintiff  was  obliged 
to  produce  to  the  defendants  preliminary  proof  of  the  health  of 
the  aaBured,at  or  before  the  time  of  claim  made  for  the  amount 
insured  by  the  policy,  and  that  it  did  not  appear  that  such  proof 
had  been  furnished. 
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..  The  Ju<dgQ  demed  the  nKTtioii,  and  the  couBfld  fiir 

ants  esEoepted. 

■   Sis  HoodrYtSxeJudgCy  then  chuged  the  jiuy,  and  aziKmgoi^ 

things  ohavged: 

That  the  policy  on  which  the  suit  was  brought  had  a  condifcioii 
hj  whioh.  it  was  forfeited  if  the  pieminm  was  not  paid  on  the 
28th  Febmaiy ;  that  the  pxemitun  was  not  paid  on  that  day; 
that  the  Ck>mpany  had  a  right  to  insist  on  the  fbr&itaiey  or  to 
acoept  the  preniium  and  waive  it,  and  that  on  such  oonditions  as 
they  saw  fit 

That  they  did  in  fiust  reodye  it,  and  on  the  terms  expressed  in 
the  receipt  of  March  7th ;  on  the  condition  that  John  C.  Ryan  was 
in  good  health,  Ac  That  the  only  question  was,  whether  he  was 
in  good  health  when.the  parties  finally  agreed,  the  one  to  leave, 
and  the  other  to  retain  the  premium. 

That  in  determining  what  was  good  health,  in  the  nnder- 
Btanding  of  the  parties  to  the  contract,  they  must  take  into 
view  the  declaration  on  which  the  policy  was  made.  That 
dedlaration  showed  his  condition  as  to  health,  and  that  was 
adopted  as  the  basis  of  the  ocHatract;  so  that  the  question  wasi, 
whether,  at  the  time  of  the  premitim  being  paid  and  retained  in 
ICaioh,  the  said  Byan  was  in  good  health,  within  the  meaning  of 
those  woKds,  as  used  by  the  parties  to  this  contract 

If  you  shall  find,  tiiat  on  the  seventh  of  March,  he  was  not 
aflected  with  any  diseases,  other  than  those  mentioned  in  the 
dedaration  on  which  the  polic7  was  issued,  which,  in  the  judg- 
ment of  those  conversant  with  such  subjects,  would  tend  to 
shorten  human  life,  or  increase  the  risk,  and  that  those  dis- 
eases had  not  become  aggravated  so  as  to  make  his  condition 
substantially  different  fitom  what  it  was  when  the  policy  was 
efEected,  then  he  was  in  good  health,  within  the  meaning  of 
those  words,  as  used  by  the  parties,  and  the  plaintiff  was  entitled 
to  recover. 

If  you  shall  find  otherwise,  your  verdict  must  be  for  the  da- 

The  defendants'  counsel,  before  the  jury  retired  fixnn  the 
Ooort,  excepted  to  the  judge's  charge  in  the  following  partia 
oulars: 
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l8t  To  the  part  in  irMeh  tbe  judge  Ghkrged  Aat  in  dedding 
what  the  parties  understood  by  good  health,  the  jury  wonld  bear 
in  mind  the  representationB  which  wero  made  by  John  0.  Byan, 
at  the  time  of  making  the  application  lor  tiie  policy. 

2d.  To  the  part  in  wMditiiie  judge  charged,  that  if  en  the  7ti^ 
<tf  March,  1854,  John  C.  Ryan  was  not  aiflfected  with  any  oth«r 
diseases  than  those  mentioned  in  his  application,  which  in  the 
judgment  of  those  ebnteAsant  with  such  diseases,  tended  to 
shorten  human  life  or  increase  the  risk;  and  if  those  diseases 
mentioned  in  the  application  of  Byan  were  not  on  the  7th  day 
of  March,  1864^  so  Itggravated  asto  makehiscondkion  substan* 
tially  diO^nt  firom  what  it  was  when  the  policy  was  effidotedi 
the  plamtifb  were  entitied  to  recover. 

The  jury  retired  under  the  charge  of  an  officer,  and  returned 
into  Ck>urt  and  rmdered  tioteir  verdict  in  &vor  of  the  phdntifib^ 
and  against  thie  defendants,  for  the  sum  of  five  thousand  eight 
hundred  and  sixty-five  doUars  and  twenty-eight  centa 

Jl  HHhrj  fbr  the  defendants,  in  moving  fbr  a  new  trial,  made 
and  argned  the  following  points : 

L  No  proo^  before  action  brought,  of  the  state  of  heal& 
of  the  insured  on  the  7th  day  of  March,  1854^  (at  which  time 
the  policy  was  renewed)  was  made  or  famished  to  the  de- 
foidantB,  in  compliance  with  the  condition  of  the  renewal.  The 
motion  to  dismiss  the  complaint  on  that  gromid  should  have 
been  granted,  and  the  exception  to  the  ruling  of  the  Judge  in 
that  respect  was  well  taken. 

It  was  not  the  case  of  a  defect  of  preliminary  proof,  which  the 
defendants  shonld  have  pointed  out,  but  a  fidlnie  of  the  produc- 
tion of  any  proof  whatever,  and  it  does  not  appear  that  the  de- 
fendants did  any  act  which  amounted  to  a  waiver  of  sueh  proo£ 

n.  The  charge  of  the  Judge  in  the  particulars  excepted  to 
was  erroneons. 

Good  health,  as  used  in  the  condition  of  the  renewal  of  the 
7th  of  March,  1864,  is  to  be  taken  positively  in  the  oonmion 
acceptation  of  the  terms,  and  not  by  comparilson  with  the  health 
of  the  insured  at  any  previous  period. 

Suppose  the  insured  in  his  declaration  had  answered  he  was  in 
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bad  health,  and  the  defendants  had  made  the  policy  notwith- 
standing,  but  on  the  renewal  had  required  as  a  condition  of  soch 
lenewal,  that  he  was  then  in  good  health,  could  it  be  maintained 
that  the  good  health  named  in  the  condition  of  renewal  meant 
bad  health,  because  the  defendants  had  made  a  policy  originally, 
notwithstanding  the  insured  was  in  bad  health? 

There  is  no  legal  presumption  that  the  defendants  would  not 
haye  originally  made  the  policy  in  question,  unless  the  insured 
had  been  in  good  health. 

Ko  proof  or  presumption  is  given,  or  arises,  of  any  agreement 
or  understanding  between  the  parties  defining  the  meaning  of  the 
terms  good  health,  inconsistent  with  the  general  meaning  of  those 
terms. 

The  only  legal  inference  is,  that  the  defendants  were  at  the 
time  of  making  the  policy  willing,  notwithstanding  the  yarioua 
ailments  disclosed  in  the  declaration,  to  make  it 

But  that  &ct  is  not  evidence  of  their  willingness  to  renew 
the  policy  after  forfeiture,  on  the  existence  of  the  same  state  of 

If  the  defendants  had  so  intended,  msteadof  the  condition  that 
the  party  is  now  in  good  health,  the  condition  would  haye  been 
that  the  party  is  now  in  as  good  health,  as  he  was  at  the  time  of 
issuing  the  policy. 

The  insured  might,  or  might  not^  at  the  time  of  the  renewal, 
have  been  cured  of  Ihe  aUments  with  which  he  was  afflicted  at 
the  time  of  making  the  policy;  of  this  he  was  to  judge. 

If  by  reason  of  those  ailments  he  was  not  in  good  health 
at  the  time  of  making  the  policy,  he  might,  perhaps,  not- 
withstanding have  recovered,  if  he  had  kept  all  the  other 
conditions. 

But  having  forfdted  the  policy  by  non-payment  of  the  pre- 
mium, the  defendants  had  the  right  to  say,  as  they  did,  although 
we  originally  insured  your  life,  when  you  were  afflicted  with 
ailments  that  impaired  your  health,  we  now  require  as  a  condi- 
tion  of  renewal  that  you  are  in  good  health;  you  may,  or  not, 
accept  our  terms.  The  insured^  by  paying  the  premium  and 
accepting  the  renewal,  agreed  to  the  new  terms  and  conditions^ 
and  his  l^al  representatives  are  bound  by  them. 

The  parties  themselves,  at  the  time  of  the  transaction,  put  a 
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ooDStniction  upon  the  terms,  good  health.  The  msuied  in  his 
letter  said  he  would  not  receiye  the  renewal  with  the  oondition 
annexed,  and  the  defendants  thereupon  offered  to  return  the  pre- 
mium, if  the  insmned  was  not  willing  to  take  a  renewal  of  the 
policy  upon  the  condition. 

If  the  insured  understood  it  to  mean  such  health  as  he  was  in 
at  the  time  of  issuing  the  policj,  he  would  not  have  remonstrated, 
fir  he  says  in  express  terms,  ^^I  am  now  better  off  than  at  the 
time  I  got  jour  poUqr."  The  insured,  therefore,  must  have  un- 
derstood the  terms  "  good  health,"  as  used  in  the  condition  of  the 
leaewal,  to  be  a  positive  thing,  which  the  defendants  required  to 
exist,  and  not  bj  comparison,  as  good,  or  a  better  state  of  health 
than  when  the  policy  was  issued,  and  with  that  understanding 
he  accepted  and  retained  the  renewal  The  yerdict  should  be 
set  aside  and  a  new  trial  granted.  * 

27. 2km^  for  the  plaintifEs,  made  and  argued  the  following  points : 

L  By  die  declaration  of  health  on  which  the  poliqr  was 
effected,  the  parties  made  a  standard  of  good  health,  as  to  the 
party  to  be  insured. 

Perfect  physical  condition  is  not,  in  Life  Insurance,  the  stand- 
aid  of  good  health.  {Boss  y.  Bradshaw,  1  BL  R  812;  WiOis  y. 
Fbokf  2  Marshall  on  In&  770;  see  cases,  2  Park  on  Ins.  982| 
and  Watson  y.  Mamwaring^  4  Taunt  B.  768.) 

n.  The  inquiries  made  and  answered  reUted  to  causes  sup- 
posed to  be  permanent  and  to  bear  on  the  goodness  of  heallli, 
from  the  susceptibility  they  aie  supposed  to  leaye  in  the  subject 

in.  The  answerd  in  the  declaration  of  health,  show  the  fol- 
lowing fects,  as  to  the  health  of  the  insured,  adopted  as  insur- 
able good  health  in  this  ciase,  namely: 

Q.  6.  That  he  had  not  been  always  sober  and  temperate;  that 
he  had  Uyed  fireely  some  years  since,  but  not  so  now ;  thinks 
himself  sober  and  temperate. 

Q.  9»  As  to  serious  illness: — ^That  he  had  had  dyspepsia  and 
piles,  and  one  summer,  bilious  feyer. 

Q.  10.  That  he  was  subject  or  predisposed  to  bleeding  piles 
occasionally,  k/^ 

Q.  11.  That  he  had  had  palpitations  and  nenrousDess,  but  not 
for  many  months. 
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Q.  12.  That  he  was  sabjeot  to  temponuj  oolde^  bat  was  aboat 
as  well  as  he  ever  was. 

It  also  appeals  that  the  inflnied  had  a  persoiial  internew  wi^ 
Ihe  defendants  about  the  16th  March,  1864,  in  which  the  plaintiff 
spoke  of  being  ill  and  irritable. 

lY.  Under  these  fiacts,  the  dedaralion  as  to  good  health,  botk 
at  the  time  of  the  insoiance  and  of  the  Tenewal,  must  be  deemed 
satisfied  asl)etween  these  parties,  bj  a  state  of  health  subject  t> 
tiie  drawbacks  stated  in  the  declaration  of  health;  othenrise^ 
the  defendants  were  leoeiYing  a  premium  for  which  thej  undir- 
tooknorisk. 

y .  The  charge  of  the  Judge  left  the  qnestion  of  good  healih 
to  the  jury,  under  no  oth^  qualificatioDS  than  were  contabked  in 
the  declaration  of  health. 

Compare  the  charge  with  tfajb  declacation  of  health* 

YL  The  objection  on  the  trial,  as  to  want  of  proof  of  health, 
as  prdlminary  proof  was  rightly  disregarded. 

1.  The  requirement  of  preliminary  proof  in  liie  policy  is  oiily 
of  death,  not  of  the  state  of  health. 

2.  The  receipt  given  by  the  boy  who  took  the  check,  never 
appears  to  have  been  known  to  the  insured,  or  his  representa- 
tives. 

5.  And,  the  personal  presence,  at  the  office,  of  the  insured 
was  a  sufficient  exhibit  of  the  subject  as  to  health,  under  the 
declaration. 

4.  And  duefly,  the  defendants  never  called  for  such  certifi* 
oate,  and  so  waived  it^  even  if  it  had  been  stricfly  preliminary 
proof  required  in  the  poliqr.  {Bumttead  v.  The  Dwidend  M. 
Ina.  Co^  2  Keman,  81.) 

6.  The  Court,  even  if  they  could  imply  a  condition  in  the 
contract,  tiiat  such  a  certificate  should  be  produced,  would  not 
imply  that  it  must  in  all  cases  be  made  without  a  demand  or 
call  for  it:  there  is  no  evidence  of  any  such  demand. 

Judgment  for  the  plaintifBs,  on  the  verdict,  should  be  ordered. 

By  the  Coubt.  Wooiwruff,  J. — The  policy  of  insurance — 
the  representations  which  are  declared  to  be  the  basis  of  the  con* 
tract  of  insurance,  and  the  certificate  of  renewal  must  be  con- 
strued together.    This  is  only  in  accordance  with  the  necessary 
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intent  of  the  parties.  The  veiy  tenn  renewal,  or  "  renewed,"  im- 
poitB  the  continued  existence  of  the  previous  contract,  and 
necessaiilj  refers  to  its  provisiona  If  there  is  nothii^  expressed 
in  the  terms  of  renewal  inconsistent  with  the  pre-existing  agree* 
ment,  or  the  conditions  in  reiisrence  to  which  it  is  made,  then 
dearlj  tiie  act  of  renewal  brings  again  into  fuU  legal  eflect  all 
the  terms  of  the  previous  policy,  subject  to  the  conditions  upon 
which  it  was  made,  and  to  those  conditions  only. 

To  this  may  be  added,  that  the  design  and  object  b^g  to 
renew  a  pre-existing  policy,  the  terms  employed  to  ^ect  that 
object  will  not  be  deemed  inconostent  with  the  conditions  of 
such  policy,  if-they  may  reasonably  be  constmed  in  harmony  with 
those  conditions.  The  nature  of  the  transaction  indicates  an 
intent  to  continue  the  former  contract  without  modification, 
unless  the  terms  of  renewal  showa  difEerent  purpose. 

And,  again,  it  is  a  reasonable  presumption  that  the  same  terms 
employed  by  the  parties  in  the  original  contract  are  used  in  pre- 
cisely the  same  soise,  when  they  appear  in  a  certificate  of  the 
renewal  of  that  contract 

If  these  observations  are  well  founded,  they  are  pertinent  to 
the  appeal  under  consideration,  and  would  seem  dedsive  in  their 
application  to  the  case.  And  they  are  especially  appropriate 
in  a  case  in  which  the  whole  object  of  the  so  called  renewal  was 
to  waive  a  de&ult  in  not  pa3ring  the  premium  on  the  precise  day 
it  became  due,  a  defiralt  arising  fiom  inadvertence. 

The  original  policy  was  made  upon  an  express  condition,  that 
if  the  declaration  of  the  aissured  made  on  his  application  for  insur- 
ance^ should  be  found  in  any  respect  untrue,  such  policy  should 
be  null  and  void 

The  declaration  so  referred  to  contained  the  representations  of 
the  assured  respecting  his  health,  and  after  referring  to  past 
habits  of  indulgence,  states  that  he  had  had  no  sickness  other 
tiian  dyspepsia,  and  piles,  &c^  That  he  has  bleeding  piles  occa- 
sionally ;  that  he  has  had  palpitations  and  nervousness,  but  not 
fiir  jnany  months ;  and  in  answer  to  a  spm&o  question,  ''is  the 
said  party  now  in  good  health?  answers,  about  as  well  as  I  ever 
was,  except  temporary  cold ;  and  it  then  concludes,  that  ''I  am 
now  in  good  health,  and  do  ordinarily  enjoy  good  health;"  and 
it  is  then  agreed  that  this  dedaration  and  the  accompanying  pro- 
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posal  "ghall  be  the  bacds  of  the  oontract"  between  the  aasuied 
aad  the  defendants. 

The  certificate  of  renewal,  which  was  the  only  evidence  of  the 
renewed  undertaking  which  the  defendants  furnished  to  the  assor* 
ed,  after  acknowledging  the  receipt  of  the  premium  for  the 
second  year,  contained  the  words, "  renewed  on  a  health  certificate.'' 

J£  no  further  explanation  had  been  sought  or  given,  it  would 
be  difficult  to  say,  that  this  language  imported  anything  more 
than  that  thecompany  had  received  a  certificate,  in  regard  to  the 
health  of  the  assured,  which  was  such  that  they  had  consented 
to  renew  the  poUqr,  and  did  renew  the  policy,  and  waive  the 
de&ult  in  not  paying  the  premium  on  the  day  it  became  due. 

But  the  noatter  did  not  rest  there*  The  assured,  conscious,  no 
doubt,  that  no  actual  certificate  had  been  furnished  other  than 
his  original  declaration  above  referred  to,  sought  an  explanation, 
giving  the  cause  of  the.de&ult  (imputing  it  to  the  neglect  of  the 
defendants'  agent),  stating  that  lie  would  give  no  further  expla- 
nation as  to  his  health,  other  than  to  say  that  he  thought  he  was 
better  off  than  wben  he  received  the  policy.  The  explanation 
of  the  defendants,  therefore,  is  in  substantially  the  terms  which 
formed  part  of  the  original  declaration  whidi  was  made  "  the 
basis  of  the  contract,"  viz.  that  the  condition  of  renewal  was  that 
the  party  insured  is  in  "  good  health." 

AHBuming  that  by-  this  explanation,  or  by  the  terms  of  the 
memorandum  subsdibed  by  the  person  who  carded  the  check 
for  the  premium  to  the  defendants,  that  good  health  thus  became 
a  condition  of  the  renewal,  we  cannot  find  any  ground  for  saying 
that  it  had  any  other  or  different  meaning  in  the  renewal  than  it 
had  when  made  the  very  '^  basis  of  the  original  contract"  These 
words  in  the  contract  of  renewal  were  used  in  reference  to  the 
same  subject  between  the  same  parties,  in  view  of  the  continu- 
ance of  tiie  same  contract,  which  was  to  have  the  same  legal 
effect  and  operation  in  the  fiiture.  There  appears  no  reason  why 
the  parties  should  have  used  or  understood  them  in  any  differ- 
ent sense  at  the  one  time  rather  than  at  the  other. 

We  cannot  say  that  "  good  health"  has  so  definite  a  meaning 
that  it  admits  of  application  to  only  one  physical  condition.  Ita 
ordinary  use  in  the  community  does  not  probably  import  a  per- 
fect physical  condition  once  in  one  hundred  time&    And  when 
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we  place  omselyes  in  the  precise  condition  in  wliich  the  parties 
themselyes  were  when  the  renewal  was  made,  with  the  pievions 
dedaiation  before  ns,  in  which  good  health,  as  agreed  to  in  the 
original  policy,  meant  jnst  sudi  health  as  the  original  declaration 
of  the  asBored  described,  (in  very  terms  ^'now  in  good  health,") 
we  cannot  hesitate  to  say  that  "  now  in  good  health,"  when  made 
a  condition  of  the  renewal  of  the  same  policy,  meant  precisely  the 
same  thing. 

The  finding  of  the  jury,  then,  that  the  assured  was,  when  the 
policy  was  so  renewed,  in  respect  of  health  or  disease,  in  a  con- 
dition not  substantially  different  from  what  it  was  when  the 
policy  was  effected,  seems  to  ns  fidly  to  satisfy  the  condition  of 
the  renewal  And  these  yiews  necessarily  dispose  of  the  objec- 
tion to  evidence  on  that  subject^  and  the  exception  to  the  charge 
of  the  Judge  on  the  triaL 

The  remaining  exception  rests  upon  the  allied  insufficiency 
of  the  preliminary  proo^  in  this  particular;  that,  before  suit 
broughl^  the  plaiutiffB  did  not  lay  before  the  defendants  proof 
that,  at  the  time  of  such  renewal,  the  assured  was  in  good 
health,  &c. 

Although  iheore  is  room  for  doubt  whether  the  memorandum 
signed  by  Wm.  W.  Wilson,  the  person  who  took  to  the  com- 
pany the  check  for  the  premium,  had  any  operation  upon  the 
plaintiffii'  rights  whatever,  (it  not  appearing  that  he  had  any 
authority  to  do  anything  more  than  deliver  the  check,)  still  we 
do  not  think  It  necessary  to  rest  our  decision  of  this  exception 
upon  that  ground.  The  fact  nevertheless  exists,  that  the  dcdfend- 
ants  did  not  insert  any  condition,  (that  any  such  preliminary 
proof  should  be  furnished),  in  the  receipt  they  gave  to  the  assured 
as  his  voucher  for  the  contract  into  which  the  company  then 
entered,  and  when  the  president  in  writing  exjdained  the  alleged 
conditions  of  renewal,  he  does  not  intimate  tiiat  the  furnishing 
of  any  such  ptelinanary  proof  is  required.  And  there  is  nothing 
whatever  to  show  thait  tiie  assured,  or  his  representatives,  were 
ever  informed  of  the  contents,  or  even  the  existence  of  any  such 
memorandum  as  that  signed  by  WUson.  The  assured  had  him- 
self been  at  the  defendants'  office,  and  the  state  of  his  health  had 
been  the  subject  of  conversation. 

Under  sudi  circumstances  we  greatiy  doubt  whether  the  com- 
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pany  had  any  light  to  require  such  prelixDinary  pioo£  But  if 
they  had,  we  are  quite  dear,  that  when  the  jn^llminaiy  pioofi 
were  Aimiahed,  if  they  were  deemed  defeotiye  in  that  particular, 
ihe  attention  of  the  plaintifb  should  have  been  called  to  it,  or  the 
defect  must  be  deemed  waived;  and  this  we  should  hold,  even 
if  the  preliminaiy  proo&  which  were  furnished  were  altogether 
silent  upon  the  subject  On  this  subject,  £ur  dealing  requires 
reasonable  franknesH  and  candor  fiom  the  insurance  company, 
and  so  much  the  law  does  and  ought  to  require.  The  defendants 
are  allowed  sixty  days  after  the  preliminaiy  proo&  are  furnished, 
before  they  can  be  required  to  pay.  When,  therefore,  what  are 
in  good  £sdth  presented  to  them  as  preliminary  proo&,  are  in 
any  respect  defective,  common  fidmess  requires  that  sudi  defect 
be  suggested,  and  that  it  be  not  held  in  reserve,  to  be  used 
afterwards  to  obtain  fiirth^  delay  of  payment,  or  to  defeat  a 
suit  brought  fbr  the  money. 

But  when  these  prelimiWy  proofi  (viz.  the  affidavit  of  Messrs. 
Barstow  and  Blossom)  are  read  in  connection  with  the  &ct  that 
the  death  was  only  about  two  months  afker  the  renewal,  and  that 
the  affidavit  distinctly  refers  to  the  same  diseases  (as  the  cause 
of  his  death)  which  are  mentioned  in  the  original  dedantion; 
(the  basis  of  the  policy),  and  states  that  he  had  not  been  coosi* 
dered  dangerously  sick  more  than  a  week :  it  is  not  too  much  to 
say,  that  here  is  a  plain  implication  that  might  well  be  deemed 
by  the  company  to  satisfy  their  requirement.  < 

Having  themselves  seen  the  assured  after  the  renewal  was 
made,  in  their  office,  and  conversed  with  him  on  the  sulgect, 
and  being  now  ftumished  with  the  affidavit  of  two  persons,  that 
though  his  disease  was  of  the  character  fix>m,  which  he  suffered 
even  when  the  policy  was  originally  effi^cted,  yet  he  had  not 
been  considered  dangerously  ill  more  than  a  week,  they  had  no 
occasion  to  require  any  other  or  further  evidence,  that. at  the 
time  of  the  renewal,  two  months  before,  he  was  in  the  good 
health  contemplated  by  the  policy  and  its  conditions.  Althou^ 
the  affidavit  is  not  spedflc  to  the  pointy  there  was  enough  in  it 
to  invite  the  attention  of  the  company  thereto;  and  if  they  wer? 
not  satisfied,  they  should  have  suggested  the  objection. 

Judgment  must  be  entered  for  the  plaintiffe  upon  the  verdict 
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J068FH  LovsLC  and  Jaiobs  CollbS)  Jr.,  BespondeatB,  v.  John 

ObsxRj  ShsriS,  &c^  AppeUant 

In  an  actum  agauist  a  Sheriff  for  the  escape  of  a  party,  in  his  costody  under  an  exe- 
cntioii  against  the  body,  It  is  not  a  defence,  that  the  attorney  of  the  plaintiff  con- 
flented  that  moh  party  mig^t  go  to  another  pldce,  out  of  the  bailiwidc  of  said 
fihartfl;  in  ofd^  to  attempt  to  raise  qioneyi  with  yhioh  to  p^  the  JudgnMnt  on 
which  the  said  ezeoation  was  issued. 
(Before  Dtteb,  Ch.  X,  and  Hoffmav,  J.) 
Heard,  May  21 ;  dedded,  June  13, 1867. 

This  adaoa  oames  before  the  Oonrt  at  General  Tam,  on  an 
appeal,  bj  the  defendant^  from  a  judgment  rendered  against  him 
at  Special  TeroL 

It  18  an  action  for  an  escape.  On  the  seventh  of  Jime,  1858, 
the  plaintifb  in  this  action  oommenoed  a  salt  in  this  Court 
against  Hubbard  and  Barton,  and  obtained  an  order  for  their 
arres^  directed  to  the  defendant^  bb  sheriff  and^  as  appears  by 
the  defendant's  official  certificate,  ihej  were,  on  the  same  day, 
mcrested.  Judgment  in  &yor  ci  the  plaintiff  in  that  action  was 
perfoeted,  July  5,  1868,  and  an  ^cecution  against  property 
was  issued  thereon,  and  retained  nuBa  bona.  Thereupon  an 
execution  against  the  body  was  issued  on  said  judgment,  to,  and 
was  served  by  the  defendant  as  sheriff  and  Hubba^rd  and  Barton 
were  arrested  thereon,  and  gave  bail  for  the  limits.  In  May, 
1854,  Hubbard  escaped,  and  this  action  was  brought  It  was 
tned  without  a  jury,  before  Mr.  JusnOB  Woodruff,  in  October, 
1856,  who  gave  judgment  for  the  plaintifb.  On  the  trial  the 
defendant  ofiered  to  show  that,  in  a  conversation  between  Mr. 
Hubbard  and  the  attorney  of  the  plaintifb  in  the  action  in  which 
Hubbard  was  in  custody,  the  attorney  verbally  consented  that 
ICr.  Hubbard  might  go  to  Philadelphia;  and  that  in  pursuance 
of  that  consent  Mr.  Hubbard  went  to  Philadelphia,  and  that  the 
dedaied  purpose  of  the  giving  of  that  consent^  and  of  said 
Hubbard  in  going,  was  to  get  money  wherewith  to  pay  the 
judgment,  the  record  of  which  had  beoi  produced  in  evidencCi 
fmd  that  for  this  alleged  escape  this  action  was  brought 
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The  counsel  for  the  plaintafb  olgected  to  this  evidence  on  the 
ground  that  the  attorney  had  no  power  to  so  consent^  unless  the 
defendant  would  go  further  and  show  that  this  oons^t  was 
given  with  the  knowledge  or  concurrence,  or  received  the  appro* 
bation  of  the  plaintiffs  in  the  judgment  or  of  one  of  themu 

The  counsel  for  the  defendant  having  stated  that  he  did  not 
propose  to  give  such  proof  in  connection  with  the  offer,  but  in- 
Bisted  upoa  the  testimony  being  admiaaible,  as  offered  by  him, 
the  Court  sustained  the  plaintiff'  objection  and  refused  to  penmt 
the  evidence  to  be  givtn;  and  the  defendant  duly  excepted  to 
the  decision. 

The  finding  of  the  judge,  before  whom  the  action  was  tried, 
is  as  follows: 

"  FntST. — ^Thatthe  plajnti£b  did  recover  the  judgment  set  finrth 
in  the  plaintiff'  complaint. 

Second. — ^And  that  the  defendant,  on  or  about  the  27lih  day 
of  May,  1854,  suffered  or  allowed  the  said  Thomas  S.  Hubbard 
to  escape  from  his  custody,  or  go  out  of  his  bailiwick,  or  county, 
as  alleged  in  the  complaint" 

To  which  last  finding,  the  defendant,  by  his  counsel,  excepted, 
and  the  exception  was  duly  noted. 

"  Thibd. — ^That  this  action  was  commenced  against  the  de- 
iendant)  while  the  said  Hubbard  was  out  of  the  defendant's 
bailiwick:." 

To  which  last  finding  the  defendant,  by  his  oounael|  excepted, 
and  the  exception  was  dtdy  noted. 

And  the  said  Justice  then  and  there  was  of  opinion,  and  de- 
cided as  his  conclusion  of  law,  firom  the  ieucte  so  found  by  bim, 
that  the  defendant  was  liable  to  the  plaintifb  for  the  amount  of 
the  said  judgment  so  recovered  against  the  said  Hubbard  and 
Barton,  with  interest  thereon  from  the  time  of  perfecting  said 
judgment,  to  which  decision,  the  defendant,  by  his  counsel,  ex- 
cepted. 

The  said  Justice  did  thereupon  give  judgment  for  the  _ 
against  the  defendant  for  $1,220  84,  and  the  defendant  excepted 
to  such  judgment  being  given. 

From  that  judgmeiit  the  defendant  appealed  to  the  Geneia} 
Term. 
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J,  Ni  Bales^^  for  plaintiff  and  Teq)ondent. 
A.  J,  Vanderpod^  for  defendant  and  appeUant 

By  the  C!onBT.  Hoffkan,  J. — ^The  only  question  in  the 
caose  arises  npon  the  refnsal  of  the  Judge  to  admit  the  testimony 
offered  to  show  that,  the  attorney  of  the  plaintifBi  in  the  suit 
against 'Hubbard  and  Barton  gave  a  consent  to  his  going  to 
Philadelphia  for  the  purpose  of  raising  money  to  pay  the  judg- 
ment This  was  rejected  on  the  ground  that  such  a  consent 
would  not  of  itself  and  alone,  avail  as  a  defence  to  the  sheciff. 

We  oonsidra-  this  ruling  to  have  been  correct 

The  case  of  KeOogg  v.  GfUbert  (10  John  Bep.  220)  settled  this 
point;  and  was  very  much  like  the  present  in  its  circumstances. 

DexkT  Y.  Adorns  (2  Denio,  646),  is  clearly  distinguishable.  An 
agent  of  the  plaintiff  had  concerted  a  fraudulent  scheme,  to 
decoy  the  parties  off  the  limits,  and  had  a  capias  in  his  pocket, 
to  be  delivered  to  a  coroner  to  serve  upon  the  sheri£^  at  the 
moment  of  accomplishing  his  intended  fraud. 

The  statute  (2  R  S.  262,  §  26-29)  has  been  referred  to.  It 
extends  the  authority  of  the  attorney  beyond  the  entry  of  the 
judgment,  and  enables  him  to  receive  payment^  and  acknowledge 
salasEfiBM9tion  at  any  time  within  two  years. 

In  Oorham  v.  OaJ/e  (7  Cowen,  744),  the  power  of  an  attorney 
during  the  progress  of  a  suit,  was  treated  of  at  length,  in  the 
opinion  of  Mr.  Justice  Woodworth.  It  was  stated  that,  although 
he  had  not  power  to  enter  a  retraxii^  or  discharge  a  party  from 
execution  without  payment^  he  may  and  ought  to  exercise  his 
discretion  in  all  the  ordinary  occurrences  which  take  place  in 
relation  to  the  cause. 

In  Benedict  v.  Smitk  (10  Fai^  127),  the  GhanceUor,  after  advert- 
ing to  the  statute,  and  speaking  of  the  powers  of  the  attpmey  of 
record  of  a  plaintiff  in  an  action,  in  which  the  plaintiff  had 
leoovered  a  judgment,  said,  "The  defendant  was  authorized  to 
oanaider  him  as  the  attorney  of  the  plaintifb  in  the  judgment, 
and  as  possessing  the  general  power  and  control  over  the  pro- 
ceedings for  the  obtainmg  satis&ction  of  that  judgment,  which 
the  attorney  on  record  has,  by  virtue  of  his  general  retainer,  in 
other  cases."    "  K  the  properly  levied  on  by  the  execution  in 
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this  case  had  not  beea  sufficieiit  to  pay  the  whole  debt^  if  sold 
bj  the  sheriff  in  the  ordinary  way,  a  question  of  some  import- 
ance might  have  arisen,  whether  tiie  attorney  on  record,  who  is 
employed  to  collect  a  doubtful  debt  for  his  client,  may  not^  even 
after  judgment^  receiye  a  part  of  the  debt^  and  discharge  the  lien 
of  the  judgment  upon  receiving  security  for  the  residue  of  the 
debt" 

But  in  that  case,  the  Sheriff  had  leyied  upon  property  saffi- 
cient  to  discharge  the  debt.  The  attorney  took  an  assigmnentof 
a  security,  and  in  his  own  name,  and  discharged  the  judgment. 
It  was  held  that  he  had  exceeded  his  powers;  but  as  the  client 
had  ratified  his  acts,  such  ratification  was  held  equiyalent  to  a 
prior  authority,  and  the  client  was  held  to  be  concluded  by  them. 
This  statute  and  case  do  not,  in  our  opinion,  warrant  so  great  a 
change  in  the  long  settled  law  as  must  be  ^ected,  in  <Hrder  to 
hold  the  present  defendant  disdiarged  by  the  fitots  offered  to  be 
proved. 

In  a  late  case  Baron  Parke  said,  that  the  attorney,  in  a  Court 
of  law,  is  not  like  a  proctor  in  the  ecclesiastical  courts,  ^^domxMi^ 
lUia^  but  he  is  the  mere  agent  of  the  suitor."  {Thatcher  v.  IfAquHar^ 
11  Ex.  Bep.  486). 

We  think  the  judgment  must  be  affirmed. 

Affirmed  accordingly. 


WiLLiAK  Shall  v.  Thoicas  M.  Sloak. 

A  fpmgtvaXfi  befive  the  Oode,  was  assigxiab^  bo  as  to  give  an  equltible  titie  to  the 
aoBgOAe,  although  he  ooold  not  sae  thereon  in  his  own  name ;  bnt^  under  the  Gode^ 
it  is  not  merelj  assignable,  but  the  action  thereon  must  be  brought  in  the  name 
of  the  assignee,  as  the  real  party  in  interest 

There  is  no  presumptidn  and  no  rule  of  law  that  can  wamat  a  Goqrt  or  Joy  to  Inftt; 
from  the  mere  &ot  that  the  body  of  an  instrument  or  endorsement  is  not  in  the 
hand-writing  of  the  signer,  that  it  has  been  altered,  or  that  It  did  not  aj^pear  in 
the  same  form  when  the  signature  was  mad& 

When  drcumstances  of  suspicion  are  proved,  the  party  dalming  undsr  the  pa()ar 
may,  properly,  be  required  to  satisfy  a  Jury  that  it  wassigned  in  the  form  in  wfaidi 
it  appears;  but  in  all  other  caaeo^  the  plaintiff  is  bound  to  prove  the  signatote 
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aloofly  whioh  is  pfim&  fam  evidence  that  the  defendant  oontraoted  the  obligation 
that  the  paper  imports. 
Judgment  for  plamtii!^  upon  Terdict,  with  costs. 
(Before  Duib,  SiiOaBOK,  and  Woobbuff,  XJ.) 
Heard,  April  8th;  decided,  June  13th,  1867. 

This  action  comes  before  tbe  C!ourt  on  a  motion,  by  the  plain* 
ti£^  for  judgment  on  a  verdict  in  his  &70T,  taken  subject  to  the 
opinion  of  the  Court  at  General  Tenn* 

This  action  was  brought  to  recover  the  balance  alleged  to  be 
doe  to  the  plaintiff,  as  assignee  of  Small,  Williams  &  Co.,  and 
payable  upon  three  notes,  and  the  defendant's  guarantee  of  two 
ihereo£    That  is  to  say : 

A  note  for  sixty-five  dollars,  made  by  the  defendant,  payable  to 
the  order  of  the  said  firm  of  Small,  Williams  &  Co.,  and  by 
them  endorsed  to  the  plaintiff  (In  respect  to  this  note  there  is 
no  controversy ;  though  if  the  payments,  which  are  admitted, 
and  the  amounts  otherwise  realized,  were  to  be  applied  to  this 
note  only,  the  plaintiff  could  recover  nothing.) 

A  note  dated  June  22d,  1848,  made  by  B.  W,  Green,  for  fifty 
dollars,  payable  five  days  after  date,  to  the  order  of  the  defendant 

And  a  note,  or  due  bill,  made  by  the  said  Green,  dated  May 
80th,  1845,  in  these  terms:  "Due  Mr^  Thomas  M.  Sloa4  order, 
two  hxmdred  and  thirty-five  dollars,  payable  on  demaqd,  for 
value  received." 

Upon  the  back  of  eacl^  of  the  last  mentioned  two  notes  are 
^dorsed  the  foUowing  words; 

'*  For  value  received,  I  hereby  guarantee  the  payment  of  tiie 
within,  July  3, 1843, 

Thos.  M.  Sloan." 

The  complaint  avers  the  making  and  delivery  of  the  abar» 
goaiantee  by  the  defendant,  and  the  deUveiy  of  the  notes  so 
guaranteed  to  Small,  Williams  k  Co. ;  that  neither  Green  nor 
fhe  defisiidant  has  paid  the  same;  that  Small,  Williams  &  Ca 
]iave  transferred  the  same  to  the  plaintiff  But  the  complaint 
does  not  aver  that  payment  of  eitheif  the  said  note  or  due  bill 
luiB  been  demanded  from  the  maker  thereof 

The  answer,  after  setting  out  a  payment  on  the  note  made 
by  the  defendant^  denies  that  he  ever  executed  and  delivered  any 
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such  goaranties,  as  are  set  forth  in  tte  oomplaint)  upon  the  notes 
of  Green, 

The  action  was  tried  before  Mr.  Justice  Dueb  and  a  juiy,  in 
January,  1854. 

Upon  the  trial  the  plaintiff  produced  the  notes  of  Green,  and 
proved  the  signature  of  the  defendant  to  the  guaranties  endorsed 
thereon ;  and  the  witness,  on  cross-examination,  testified  that  the 
writing  of  the  guaranties  so  endorsed  was  not  that  of  the  defend- 
ant, but  the  signatures  only.  Upon  this  evidence  and  proof  of 
the  interest  upon  the  several  notes,  the  plaintiff  rested. 

The  defendant  moved  for  a  non-suit,  which  was  denied,  and 
the  defendant  excepted  to  the  decision. 

Thereupon,  by  direction  of  the  presiding  Justice,  the  jiuy 
found  a  verdict  for  the  plaintiff  for  $364  94,  subject  to  the 
opinion  of  the  Court,  on  a  case  to  be  made,  with  liberty  to  dther 
party  to  turn  such  case  into  a  bill  of  exceptions. 

Wi  J£  IhartSj  in  moving  for  judgment  for  the  plaintiff  upon 
the  verdict,  argued  as  follows : 

Theproof  of  the  signature  of  aparty  to  an  instrument  is  j)rnni 
/ode  evidence  that  the  instrument  written  over  it  is  the  act  of 
the  party ;  and  this  prirndjacie  evidence  will  stand  as  proof  un- 
less the  defendant  can  rebut  it  by  showing,  from  the  appearance 
of  the  instrument  itself  or  otherwise,  that  it  has  been  altered. 

There  is  nothing  in  the  appearance  of  the  notes  in  question 
from  which  an  alteration  or  addition  to  the  endorsement  can  be 
presumed. — Ghssop  v*  Jacobs  4  Campb.  227, 

The  general  presumption  of  innocence  is  sufficient  to  outwei^ 
any  conjectures  th^t  might  be  drafwn  from  the  appearance  of  the 
guaranties,  and  the  &cility  of  inserting  them  over  a  blank 
endorsement — ^Best  on  Presumptions,  p.  68. 

Fraud  or  forgery  is  not  to  be  presumed  when  any  other  explar 
nation  is  oonsLstent  with  the  &ots. 

Endorsers  enjoy  the  same  security  as  all  other  parties  to  instra- 
ments,  in  the  &ct  that  firaudulent  and  felonious  tampering  witih 
instruments  after  executibn,  is  not  to  be  antidpated. 

But  if  the  rule  contended  for  by  the  defendant  prevails,  the 
holders  of  commercial  papw  will  be  in  great  jeopardy,  seldom 
the  means  of  proving  more  than  the  signature. 
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Li  the  numerous  cases  where  the  burden  has  been  held  to 
be  upon  the  party  offering  paper  to  e3q>lain  its  condition, 
some  alteration,  honest  or  firaudiilent,  was  znaniftst  and  un« 
disputed. 

KmgtU  y.  Clements^  8  Ad,  &  El.  216 ;  JBenman  r.  Diddnaon^ 
6  Bingh.  188;  Carisa  y.  TattersaU^  2  Man.  k  G.  890. 

But  where  there  is  no  alteration  manifest  upon  inspection,  or 
where  the  £act  is  doubtfol,  the  burden  is  upon  the  defendant. 
1  Saund.  Ev.  k  PI.  78. 

C.  W.  Sandford^  for  the  defendant^  made  and  argued  the  points 
stated  in  the  opinion  of  the  Court 

By  the  Ooubt.  *  Woodruff,  J.-^There  is  nothing  in  the 
ease,  as  made  up  for  the  hearing  at  the  General  Term,  which 
shows  what  questions  of  law  were  raised  on  the  trial  herein, 
or  the  grounds  upon  which  the  motion  for  a  nonsuit  was 
urged. 

The  questions,  which  the  counsel  for  the  defendant  has  pre- 
sented for  our  consideration,  are  shown  by  his  points  submitted, 
in  the  following  words: 

'^1.  The  defendant  was  an  endorser,  over  whose  name  the 
plaintiff  wrote  a  guarantee.  He  was  tetitied  to  all  the  rights  of 
an  endorser/' 

^  •  2.  No  proof  of  demand  of  the  notes  upon  the  drawer  was 
made,  and  no  notice  of  non-payment" 

'^  8.  If  the  endorsement  was  a  guarantee,  it  was  not  assignable." 

"  4.  The  complaint  should  have  been  dismissed." 

Nothing  was  suggested  on  the  argument  in  support  of  the 
fourth  proposition,  except  what  was  said  by  insisting  upon  the 
other  three,  £Pom  which  the  fourth  was  made  an  inference. 

As  to  the  assignability  of  the  guarantee,  it  is  sufficient  to  say, 
that  although  a  special  guarantee  was  not  negotiable,  and  an 
assignment  would  not  authorize  a  suit  in  the  name  of  the  assignee, 
before  the  Code — (and  that  is  all  that  was  decided  on  this  point 
in  the  case  dted ;  Lamovrieux  y.  Hewiiy  5  Wend.  807.)  Tet  an 
assignment  would  always  pass  the  equitable  titie,  and  the  gua* 
lantee  could  be  enforced  for  thebenefit  of  the  assignee,  but  in  the 
name  of  the  person  to  whom  the  guarantee  was  made. 
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Ko^,  as  aotio&Q  nitiBtbe  proAeoul^in'tliei^ 
in  interest,  and  as  the  &ct  of  actoal  assignment  to  theplaintiffu 
alleged  in  the  eoEmplaint,  and  not  denied  in  the  answer,  tbe  olgeo- 
tion  fidls. 

,  The  1st  and  2d  points  appear  to  proceed  upon  one  giomid, 
and  were  so  aligned  by  the  defendant's  counsel,  viz. : 
':  Inasmnch  as  nothing  appeals  npon  the  back  of  the  two  notes, 
in  the  handwiiting  of  die  defigndant,  except  his  signatoie,  itisto 
be  presumed  that  when  he  wrote  his  name,  nothing  else  had 
been  written  thereon,  i  e.  he  endorsed  the  notes  in  blank,  and 
is,  'tfafireftn^  to  be  xegazded  as  an  endorser,  and  as  such  cannot 
be  charged  without  proof  of  demand  of  payment  of  the  maketf 
and  notice  of  non-payment  to  himself. 

This  daim  calls  upoii  us.  to.  presume,  that  the  plaintiif  or  his 
alBsignoxs  have  been  guilty  of  a  fraud,  if  not  of  a  forgery,  by 
wiitmg  over  the  defendant's  signature,  aoontract  which  he  ne^er 
ttade  nor  oonsented  to. 

We  know  of  no  such  presumption  as  is  here  suggested,  nor  of 
any  rule  by  which  we  can  infer,  or  which  warrants  a  jury  in 
inferring,  from  the  mere  &ot  that  the  body  of  an  instrntnent  or 
endorsement  is  not  in  the  handwriting  of  the  signer,  that  it  has 
been  altered,  or  that  it  did  not  appear  in  its  present  form  when 
Hie  signature  was  made.    ' 

Where  there  is  any  evidence,  however  slight^  that  the  end0n&» 
ment  was  originally  a  blank  endorsement^  the  circumstanoethat 
the  writing  is  not  that  of  the  endorser,  may  properly  have  weight 
And  whenever  there  are  circumstances  of  suspicion,  the  party 
daiming  under  the  paper  may  properly  be  required  to  satisfy  a 
jury,  that  the  paper  was  signed  as  it  now  appears.  (See  Ko&de  v. 
Sn^bnj  2  E.  B.  Smith,  1.)  But  we  have  been  referred  to  no 
authority,  nor  ace  we  aware  of  any  principle  upon  whicb 
we  can  say,  that  the  plaintiff,  was  bound  to  do  m<ne  Ihan 
prodooe  the  endorsement,  and  prove  the  signature  thereto. 
That  was  primd  fade  evidence,  that  the  defendant  assumed 
ihe  obligation  imported  by  it,  as  truly  as  proving  the  maker's 
signature  to  a  promidsory  note,  the  body  of  which  is  not 
in  his  handwriting,  is  primd  facie  evidence  of  his  promiaa 
to  pay  the  sum  of  money  mentioned  in  it^  and  aocording  to  iti 
tenor. 
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The  defendimt  irss  noti,  ttierefore,  entitled  to  all  the  rights  of 
an.  endoiser,  and  as  such,  at  liberty  to.  resist  the  daim  on  the 
ground  of  want  of  denutad^  and  notipe  of  non-payment 

It  WBB  not  a  eommracial  endoisement  entitling  the  endoiaer  m 
soch,  to  demand,  protest,  and  noti(^. 

If  the  pomt  now  taken  can  boconstraed  to  mean,  that  treating 
the  eadoxsement  <m  the  back  of  the  iaotes  as  %  guaz«ntee»  iheie 
must  sty]  be  a  demand  before  the  defendant  eonld  be  ohaiged, 
it  must  soffioe  to  say,  that  no  such  point  appears  to  have  been 
taken  at  the  trial,  and  the  fact^  set  up  in  the  answer,  that  Green, 
the  nottkeiv  did,  after  the  notes  were  passed  to  the  phuntij^  make 
a  payment  thereon,  sufficiently  indicates  that  he  regarded  them 
as  a  then  present  debt,  and  that  he  was  in  defetult  in  not  paying 
the  balance. 

The  case  was  obviously  tried,  and  defended,  upon  the  idea 
that  th6  plaintiff  was  bound  to  show  that  the  signature  of  the 
defendant  was  not^  when  written,  al:)Iank  endorsement,  and  that 
in  the  absence  of  such  prpo^  he  is  entitled  to  be  resgiurded  as  a 
meie  endorser ;  and  with  the  rights  of  endorser,  entitled  to  demand 
of  payment,  and  notice  of  non-paymmt  This,  we  think,  is  not 
well  founded. 

Judgment  should  be  ordered  fhr  the  plaintiff  upon 

Ordered  accordingly. 


Jakbs  Moobx  t;.  John  J.  Y.  Wisterysi/t,  SheriB^  &c. 

When  a  aherifT  takes  ponendon  of  penonal  property,  under  eenrioe  of  legal 
prooeflB,  he  ia  bound  onlj  to  ordlnaiy  care  and  diligenoe  in  its  cnatody,  t.  e.  the 
same  care  and  dUigoooe  that  a  prudent  man  would  take  of  bis  own  propertf  . 
But  if  tfa6  aheriff  leaire  the  property  in  the  poaaenon  of  the  defendant  in  the 
action,  he  beoomee  an  inaarer  of  it  to  the  plaintifi;  and  nothing  will  excuae  him 
in  the  erent  of  a  loes^  but  the  act  of  Ood  or  of  public  enemies. 

Bach  IB  the  aettled  rulOi  where  property  is  taken  by  the  sheriff  under  an  eocecutioo, 
and,  in  reaaon,  the  rule  ia  just  as  applicable,  when  the  poaseasion  is  so  taken  in  an 
action,  under  the  Code,  lor  the  deUveiy  of  personal  property. 

Id  such  an  action,  the  sheriff  did  not  take  actual  possession  of  the  property ;  and  it 
proved,  in  the  present  suit^  which  waa  brought  by  the  plaintiff  ui  the  fcvmer. 
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that  the  depatiesi  whom  the  dwriff  had  diieoted  to  take  chaige  of  it^  wen  gofltj 

of  groBB  negligenoQ. 
It  was  therefore  heidf  that  he  was  liable  to  the  plaintiff  to  the  ftill  extent  of  the 

damages  which  it  was  proved  that  the  property  had  sustained. 
EM  fmHwr,  that  the  right  of  the  plaintiff  to  reooyer  sooh  damages^  was  not  waifed 

nor  affected  by  his  reoeiving^  from  the  defimdant^  the  deliyety  of  the  goods  in 

their  damaged  state. 
It  is  probable  that  the  sherifl;  in  an  action  against  him  for  the  reooveiy  of  snoh 

damages^  is  estopped  from  denying  the  title  of  the  plaintifl;  bat^  at  any  rate,  aME 

of  lading,  showing  the  goods  to  have  been  oonsigned  to  the  plaintiil^  is  pnmA 

facU  evidenoe  of  his  ownership. 
A  Jadge  is  not  bound  to  submit  to  the  jury  the  question  of  negligencei  althoogfa 

there  may  be  a  conflict  of  evidence  in  relation  to  some  of  the  fiusts  reiied  on  m 

proving  it, — ii^  ngectmg  the  conflicting  evidence^  the  nei^igeDoe  cbaiged  ii 

conclusively  proved  by  the  defendant's  own  witnesBea. 
New  trial  denied,  and  judgment  for  plaintiff  aflbrmed  with  oostSb 
(Before  Duzr,  SLoesoK,  and  Woodbutt,  J.  J.) 
Heard,  April  19;  decided,  June  SO,  1851. 

This  action  comes  before  the  Court,  at  Qeneial  Ter&,  upon 
a  verdict  for  the  plaintiff  taken,  subject  to  the  opinion  of  the 
Court  at  General  Term,  upon  the  questions  of  law  raised  on 
the  trial,  and  which  were  there  ordered  to  be  heard,  in  the  first 
instance,  at  the  (General  Term.  The  entry  of  judgment,  iiv  the 
meantime,  being  suspended. 

The  action  was  brought  to  recover  the  damage  which,  the  plain- 
tiff alleged,  he  had  sustained  fix>m  the  neglect  of  the  defendant 
to  take  proper  care  of  161  tons  of  coal  belonging  to  the  plaintiff 
and  which,  in  an  action  for  the  delivery  of  personal  property, 
had  be^  placed  in  the  custody  of  the  defendant^  as  ^eiiff  of 
the  city  and  county  of  New  York.  A  new  trial  was  granted  by 
this  Court  in  March  Term,  1858,  and  the  reader  is  referred  to 
the  report  of  the  case,  (2  Duer,  60),  for  a  statement  of  the 
pleadings  and  of  the  material  &cts  forming  the  history  of  the  case. 

The  second  trial  was  had  before  Chief-Justice  Oaklet  and 
a  jury,  in  March,  1856.  The  Chief-Justice  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  leaving  to  them,  only^  the  question 
of  the  amount  of  damages.  The  exceptions  and  questions  of 
law,  subject  to  which  this  verdict  was  taken,  sufficiently  appear 
in  the  points  of  the  counsel. 

H.  H.  Burhck^  for  the  plaintiff,  in  moving  for  judgment  on 
tlie  Verdict,  made  and  argued  the  following  points: 
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I.  .The  bill  of  lading  was  properly  receiYed  in  eyidenee.  (2 
PhiUips'  Evidence,  87,  88,  and  89;  Eudaon  v.  Parry,  8  Taunton, 
808;  Note  181,  p.  88,  to  Phillips'  Evidence;  Abbott  on  Ship- 
ping, 827,  887,  and  889;  JDickerson  v.  Seel^  12  Wend.  102.) 
And  also  the  bill  of  parcels.    (2  Phillips' Evidence,  89.) 

n.  The  several  objections  to  evid^ce,  taken  on  Ihe  trial, 
were  aU  properly  ovemiled. 

m.  The  motion  to  dismiss  the  complaint^  was  properly  over- 
ruled by  the  Court,  upon  the  following  grounds: 

First  The  bill  of  lading  and  the  bill  of  parcels  was  evidence 
of  the  plaintiff's  title  to  the  coal.  (2  Phillips'  Evidence,  87,  88, 
and  89 ;  Hucbm  v.  Parry,  8  Taunton,  808.) 

Second.  It  was  alleged  in  the  complaint^  and  not  denied  by 
the  answer,  that  the  surety  had  justified  before  one  of  the  Judges 
of  this  Ciourt    {Kds&f  v.  Weston,  2  Oomstock,  600.) 

Third.  It  does  not  appear  that  the  defendant  in  the  replevin 
suit,  had  excepted  to  the  surely  of  the  plaintifi^  and  besides,  it 
was  immaterial  to  the  sheriff  whether  the  surety  justified  before 
the  Judge  or  a  Commissioner  of  Deeds;  that  was  a  matter  be- 
tween the  parties  in  the  replevin  suit,  and  the  defendant  therein 
had  a  right  to  consent  that  the  affidavit  of  justification  should 
be  made  before  one  of  the  Commissioners  of  Deeds,  instead  of  a 
Judge  of  the  Court. 

Fourth.  The  sheriff  did  not  set  up  any  such  defence  in  his 
answer,  nor  put  his  refusal  to  deliver  the  coal  to  the  plaintiff 
upon  any  such  ground. 

Fifth.  The  settlement  of  the  replevin  suit,  and  the  acceptance 
of  the  coal  by  the  plaintiff  was  not  an  extinguishment  of  the 
daim  for  damages  in  this  action. 

IV.  There  was  no  question  to  submit  to  the  jury,  but  the 
amount  of  the  plaintiff's  damages. 

First.  Upon  the  £acts  admitted  by  the  pleadings,  and  those 
clearly  proved  by  uncontradicted  testimony,  the  plaintiff  is  enti- 
tled to  recover. — 2  Duer,  68  and  64. 

Second.  It  was  the  duty  of  the  Sheriff  to  have  taken  the  coal 
out  of  the  vessel,  and  firom  the  possession  of  HofGooan,  the  master 
of  the  vessel ;  not  having  done  so,  he  is  liable  to  the  plaintiff  in 
this  action,  without  regard  to  the  care  that  was  taken  of  it — > 
Brinmingy.  Harford,  bJksmo,  688;  6  Hill,  688;  Opinion  of 
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and  authorities  there-dted;  Lbiher  y.  Peaarwn^  2  Wend.  816;  11 

Wend.  68;  17  Wend.  518. 

Third.  The  evidence  shows  that  the  vessel  did  not  lay  in  a 
secure  place  in  which  to  keep  the  coaL 

Fourth*  If  the  Sheriff  chose  to  use  the  vessel  to  keep  the  coal 
iui  it  was  his  duty  to  have  taken  careof  its  safety  against  sinkings 
and  to  have  removed  the  vessel  to  a  place  of  greater  safety  when 
exposed  to  a  severe  storm;  and  as  the  evidence  shows,  the  vessel 
would  have  been  safe  on  the  other  side  of  the  pier,  and  he 
neglected  to  move  her,  or  watch  her  safety,  he  is  liable  in  this 
action. 

Fifth.  There  was  no  evidence  on  which  to  submit  the  question, 
whether  the  Sheriff  took  ordinary  or  extraordinaiy  care  to  guard 
the  coal  fix>m  the  danger  of  sinking;  the  proof  being  by  Hallen* 
beck  himseb^  that  he  was  not  charged  to  take  care  of  its  safe^ 
fiom  sinking,  and  had  notiiing  to  do  with  it;  and  by  him  and 
Quin,  that  no  person,  on  behalf  of  the  Sheriff  was  on  board  the 
vessel  the  night  she  sunk. 

SixtL  There  was  no  evidence  authorizing  the  submission  to 
the  jury  of  Moore's  aasent  to  the  coal  remaining  on  board  of  tiie 
vessel  until  the  surety  justified;  besides,  no  such  defence  was  set 
up  in  the  answer. 

'  T.  There  was  no  error  in  the  charge  of  the  Judge,  nor  in  the 
reflisal  to  charge  as  requested  by  defendant 

E.  W.  SlaugTUonj  for  the  defendant,  rested  his  argument  upon 
the  following  points : 

L  The  C!ourt  erred  in  admitting  as  evidence  the  bill  of  lading. 

This  instrument  was  signed  by  the  master,  Lewis  Hoffinan, 
and  his  statements  therein  contained  were  not,  for  any  purpose, 
evidence  against  the  defendant,  although  the  Court  admitted  it  to 
pnyve  ownership  of  the  coal  in  the  plaintiff,  as  well  as  the 
amount  thereof  actually  on  board  the  schooner  at  the  time  of  the 
loss. 

n.  There  was  no  evidence  that  the  plaintiff  owned  the  coal, 
nor  of  the  amount  actually  on  board  at  the  time  of  the  loss-^ 
nor  that  any  part  of  the  coal  sunk  was  not  recovered. 

The  only  damage  shown  to  have  been  sustained  by  the  plain* 
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that  he  paid  oae  balf  of  $570— the  som  it  oo9t  to  ram  the 
TeflBel  and  ooaL 

nL  TJnlesB  the  dieriff  fidled  to  exeicise  otdinaiy  cane  and 
eautioii  in  keeping  the  ooal,  he  is  not  liable  for  its  loss,  nor  fyt 
anj  injury  it  may  have  sustained  by  being  sunk.  {Burke  y. 
ntiritt,  1  Mason's  Bep.  96,  101;  Browning  r.  Bdf^brd,  6  HUl, 
588-^1;  Jmningar.Jolyfe^  6  J.  R.  9;  Story  on  BaHmmUe,  §  180- 
660. 

IT.  Whether  such  care  and  prudenoe  were  exercised  or  not, 
was  a  question  of  fiskct,  to  be  determined  by  the  jury. 

1.  Upon  the  testimony  of  the  plaintiff,  the  Court  could  not 
say  that  the  jury  were  bound  to  find  that  the  defendant  was 
gidlty  of  negligence,  in  not  securely  keeping  the  property. 

2.  Upon  the  evidence  introduced  by  the  defendant  it  appeared, 
that  he,  by  his  officers  and  agents^  exercised  all  that  care  and 
caution  which  were  required  of  him  by  law. 

Hallenbeek,  the  sheriff's  keeper  of  the  property,  testifledy  that 
he  was  acquainted  with  the  mode  of  fiustening  yessels  at  and 
about  the  piers  in  the  harbor,  and  that  he  considered  Ihe  vessel 
in  a  safe  place,  and  the  coal  secure.  He  also  denied  that  fh^ 
captain  of  the  schooner  ever  proposed  to  remove  her  to  the  south 
side  of  the  pi^,  or  that  he,  the  witness,  objected  to  his  so  doing. 

y.  Upon  the  evidence  in  the  case,  it  was  fer  the  jury  to  deter- 
mine, whether  such  care  had  been  exercised  in  keeping  the 
property,  as  1^  law,  and  his  official  duties  imposed  on  l^e 
defendant. 

The  Tcssel  had  been  selected  by  the  plaintiff  for  the  transpor- 
tation of  his  property,  and  the  sheriff  is  not  to  be  held  guilty 
of  n^ligence,  merely  because  he  considered  her  a  secure  place 
in  which  to  keep  the  coal  at  the  whari^  until  he  could  determine 
whether  the  sureties  of  the  plaintiff  would  justify;  in  wMch 
event  only,  he  was  to  deliver  the  property  to  him. 

The  Court,  therefore,  erred  in  holding,  that  upon  the  evidence^ 
Ihe  defendant  had  been  guilty  of  negligence,  and  was  tiierefere 
liable. 

This  was  a  question  effect,  to  be  determined  by  the  juryupon 
conflicting  testimony. 

YI.  The  Court,  in  granting  a  new  trial  in  this  case,  did  not 
decide  that  the  sheriff  was  liable^  unless  he  had  fidled  to  exercise 
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ordinary  care  and  pradenoe  in  keeping  the  property,  but  held, 
that  there  was  no  evidence  in  the  caae  showing  that  mich  care 
and  pradenoe  were  exeroaed.  Upon  the  last  trial,  such  evidence 
was  introduced. 

The  other  ground  on  which  the  new  trial  was  granted  waa, 
that  the  Judge  erred  in  charging,  that  although  the  schooner 
might  be  an  insecure  place  in  which  to  keep  the  coal,  yet  no 
liability  would  attach  to  the  shaiff  merely  in  consequence  of  hia 
having  left  it  in  that  place,  if  the  jury  found  that  Moore  assented 
to  its  being  left  there;  especially  as  dtere  was  no  evidence  show- 
ing that  such  assent  was  given. 

VJLL  There  should  be  a  new  trial  of  the  case. 

Bt  thb  Coubt.  Slosson,  J. — ^The  case,  as  now  presented, 
does  not  appear  to  be  materially  different  from  what  it  was  on 
the  former  trial. 

By  section  216,  of  the  Code»  it  is  provided,  in  an  action  for 
the  recovery  of  the  possession  of  personal  property,  where  an 
immediate  delivery  is  claimed,  that  the  shenff  having  taken  the 
property  "shall  keep  it  in  a  secure  place  and  deliver  it  to  the 
party  entitled  thereto,  on  receiving  his  lawful  fees  for  taking,  and 
his  necessary  expenses  for  keeping  the  same." 

Unless  the  property  is  claimed  by  a  third  person  (section  216), 
the  sheriff  is  boimd  to  deliver  it  to  the  plaintiff  after  the  expira- 
tion of  three  days  fix>m  the  original  taking  of  it,  and  service  of 
the  plaintiff's  affidavit  and  notice  on  the  defendant,  provided  the 
defendant  himself  has  not  within  that  time  required  a  return 
thereof  and  given  the  requisite  undertaking  (section  211),  and 
in  such  event  he  must  deliver  it,  if  the  defendant's  sureties  fail  to 
justify  as  provided  by  section  212. 

If  the  sheriff  takes  the  property  into  his  own  custody,  he  is 
bound  only  to  ordinary  care  and  diligence  in  the  custody  of  it» 
that  iS)  he  is  bound  to  take  that  care  of  it  which  a  prudent  man 
would  take  of  his  own  property,  but  if  he  leaves  it  in  the  posses* 
sion  of  the  defendant  in  the  action,  he  becomes  an  insurer  of  it 
to  the  plaintiff^  and  nothing  will  excuse  him  for  its  loss  but  the 
act  of  Qod,  or  of  the  public  enemies. 

This  is  the  rule  applicable  to  sheriffa,  who  have  taken  pro- 
perty under  execution,  and  there  is  no  reason  why  it  should  not 
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be  equally  applicable,  where  property  is  taken  under  claim  and 
deliveiy  in  replevin.— .Brtn^m^fi^  y.  Hwnfofrd^  on  appeal,  6  Denio 
Bep.  686. 

In  the  present  iostance  the  sheriff  did  not  take  actual  posses- 
aon  of  the  property  replevied,  which  was  a  cargo  of  coal,  in  a 
schooDer,  lying  at  the  wharf-— he  contented  himself  with  serving 
the  papers  on  the  captain  of  the  vessel,  who  was  the  defendant 
in  the  action,  and  leaving  two  men  in  charge  of  it,  with  direc- 
tions to  the  defendant  not  to  remove  it  until  the  following  Toes- 
day,  when  the  plaintiff's  sareties  were  to  justify. 
•  It  was  during  this  interval  that  the  verael  was  sunk. 

On  the  evidence  there  cannot  be  a  doubt  that  the  vessel 
moored  where  she  was,  was  an  ''  insecure  place"  for  the  keeping 
of  the  coal— -a  storm  ensued  within  a  very  brief  period,  and  she 
snnk  at  the  wharf  with  all  the  coal  on  board — the  evidence  is 
equally  dear,  that  the  men  who  were  left  in  charge  of  the  ceal, 
wholly  neglected  their  duty— one  was  to  watch  by  day,  the 
other  by  n^ht — neither  on  Saturday  night,  nor  on  Sunday,  nor 
on  Sunday  nighty  during  all  which  time  the  storm  prevailed,  do 
these  men  appear  to  have  been  on  board. 

On  Saturday  afternoon,  Hallenbeck,  one  of  the  two  men,  was 
there  between  five  and  six  o'clock,  but  he  says  himself  that  "he 
went  home  and  went  to  bed  of  nights" — he  was  a  witness  for 
the  defendant. 

He  says,  "I  left  a  police  officer  of  that  ward  in  charge  of  her 
to  see  that  the  vessel  was  not  removed.  I  gave  him  no  other 
diaige — did  not  tell  him  to  watch  the  safely  of  the  vessel  £rom 
tiie  storuL  I  had  no  charge  to  take  care  of  the  safety  of  the 
vesseL  I  was  charged  by  the  sheriff  to  take  charge  of  the 
coal,  and  see  that  the  vessel  was  not  removed.  I  was  not 
charged  to  see  to  her  safety  from  sinking.  I  did  not  care  to  see 
that  any  one  slept  on  board." 

Quin,  one  of  the  hands  of  the  schooner,  and  who  was  a  wilr 
ness  for  the  plaintiff  swears,  that  on  Saturday  afternoon,  the 
captain  of  the  vessel  (defendant  in  the  replevin)  was  very  anx- 
ious to  have  the  vessel  moved  around  to  the  other  side  of  the 
pier,  where  she  would  have  been  in  comparative  safety,  and  that 
he  came  there  on  purpose  to  do  it^  and  asked  the  man  in  charge 
of  the  coal,tthe  sheriff's  man)  if  he  would  let  him  do  so,  but  that 


864  GASES  IN  THE  SXT?EEaOIt  QOUBT. 

m 

Koore  Y.  W^sterveH 

he  Teftued  to  pennit  liniL  In  tliiB  he  is  ocmtradicted  by  Hallen* 
beck,  but  he  is  8iq)ported  bj  the  captain  himself,  who  was  sworn 
for  the  plaintiff  in  this  action;  and  substantiallj  also  by  Blackr 
man  the  mate.  The  captain  also  swears  tiutt  when  the  lepleTm 
papers  were  served,  he  told  the  deputy  sherifl^  that  if  he.  would 
not  allow  the  plaintiff  to  take  the  coal;  he  must  take  it  ovA 
of  the  vessel,  but  that  the  sheriff  said,  that  he  would  not,  bill 
would  deliver  it  to  the  plaintiff  when  the  sureties  had  justified.  . 

In  this  also,  he  is  contradicted  by  Ealleinbeck,  who  aays,  bs 
was  present  at  the  interview,  and  he  is  also  contradicted  by  the 
deputy.  ^ 

The  defendant's  counsel  insists  that  here  was  a  conflict  of  tes- 
timony scdB&cient  to  have  carried  the  case  to  the  jury,  on  tbs 
question ;  whether  the  defendant  had  ezercised  that  cai?  in  ttw 
keying  of  the  property  which  the  law,  and  his  ofBcial  dut^ 
imposed  on  him? 

We  think  that,  under  the  rule  above  laid  down,  tiie  defendaat^^ 
liability  does  not  depend  on  the  mere  question  of  his  diligence 
in  taking  care  of  the  property  where  it  lay,  or  of  the  vessel  in 
which  it  was  laden — ^having  seen  fit  to  leave  it  there  in  the  actna} 
possession  of  the  defendant  in  the  replevin,  he  assumed  all  risks; 
but  if  it  does  depend  on  the  question  of  diligence,  we  think,  on 
die  evidence  of  Hallenbeck  himseU^  not  to  speak  of  the  othei^ 
that  the  proof  is  overwhelming  that  the  sheriff  was  goilty  of  the 
grossest  negligence,  and  that  a  verdict  the  other  way  could  not 
be  sustained. 

Hallenbeck  says,  ^'  He  should  have  thought  the  vessel  wia 
safe,  but  he  had  noth^^  to  do  with  her  safety."  That  is  the 
thing  with  which  he  had  most  to  do ;  the  safely  of  the.  cargo 
was  wholly  dependant  on  that  of  the  vessel ;  even  if  it  were  not 
n^ligence  to  have  left  the  coal  on  board  in  the  first  instance,  it 
was  clearly  the  duly  of  the  sheriff)  having  assumed  the  custody 
of  the  coal  in  such  a  position,  to  see  Ihat  the  vessel  itself  was  kept 
in  safety.  He  was  not  obliged  to  wait  for  the  captain's  diieo- 
tions;  he  should  have,  himseU^  as  a  prudent  man,  applied  to  the 
captain  to  remove  the  veaseL 

It  was  perfectly  obvious  from  the  testimony,  that  on  the  side 
of  the  slip  where  she  lay,  she  was  exposed  to  the  full  force  of 
the  storm,  from  which  she  would  have  been  partially,  if  uot 
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wliollj  Bcreened,  bj  luraling  around  to  the  other  side  of  the  alip, 
and  that  her  Bitaation  where  she  lay,  heavily  laden  almost  to  the 
irater'B  edge,  was  one  of  imminent  peril — ^the  evidence  ia,  that 
ahe  vTis  laden  to  within  fiynr  to  six  inches  of  the  water's  edge« 

Qninn,  one  of  the  hands  belonging  to  the  schooner,  swears 
there  was  plenly  of  room  on  the  other  side  of  the  pier  for  ber ; 
that  another  coal  vessel  was  lying  on  the  other  side^  loaded 
nearly  the  same  as  she  was,  and  whi<di  snfSned  no  damage,  and 
he  does  not  believe  she  would  have  sunk  there. 

It  seems  almost  incredible,  that  with  such  obvious  means 
ijf  safety  before  them,  these  men,  whose  special  duly  it  was 
to  protect  the  coal,  should  have  so  recklessly  left  the  vessel 
and  ber  cargo  to  withstand  the  winds  and  waves  which,  in  ber 
laden  condition  and  exposed  position,  threatened  her  every 
moment  with  destruction*  They  seem  to  have  considered,  that 
so  long  as  they  prevented  the  removal  of  the  vessel  ftom  the 
berth  wfaidi  die  oo(»ipied  at  the  Blip,  their  whole  duty  in  respect 
to  the  custody  of  the  coal,  was  discharged;  and  even  this  duty 
was,  if  perfoimed  at  all  during  the  night,  performed  by  some 
polioeman  of  the  district,  who  was  in  no  way  responsible  for  the 
safety  of  the  coaL 

We  cannot  doubt  that  the  Chief-Justice  was  justified  in 
removing  aU  questions  firom  the  jury,  except  those  of  damages. 

The  vessel  was  actually  raised  by  the  owners,  on  an  agree- 
ment with  the  jdaintiff  to  divide  the  expense  in  proportion  to 
the  values  of  the  cargo  and  vessel :  the  expense  was  $529,  and 
the  plainti£f 's  share  of  it  was  $284  50. 

The  sheriff  was  not  bound  by  this  agreement^  to  which  he 
was  not  a  party,  and  the  Judge  left  it  to  the  jury  to  say  what 
was  a  fidr  and  reasonable  amount  to  allow  the  plaintiff  for  the 
expense  of  getting  up  the  coal.  He  also  left  it  to  them  to  deter- 
mine the  amount  wUch  should  be  allowed  for  the  deterioration 
of  the  coal  by  its  submendan.    In  both  particulars  he  was  right 

We  question  whether  the  sheriff  is  at  liberty  to  put  in  issue  the 
title  of  the  plaintiff  to  the  goods.  As  against  the  sheriff  he  ia^ 
j>rm^ /xciis,  the  owner*  When  the  sheriff  takes  the  property  under 
this  process,  he  takes  it  as  the  plaintiff's  property,  and  the  law 
will  not  tolerate  that  he  shall  relieve  himself  from  responsibilily 
fofr  his  own  n^ligence,  by  denying  the  plaintiff's  title  to  the 
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property;  but  if  ^it  were  otherwise,  the  bill  of  ladiog  was  good 
evidenoe,  'as  against  him,  of  that  title — at  least  ptirnd  fade.  It 
established  in  the  plaintiff  a  right  to  the  possession  of  *die  goods. 

It  was  also  good  priTnd  facie  evidence  of  the  quantity  <if  coal 
onboard. 

The  defendant  presented  eleven  distinct  proposLtions  to  the 
Judge,  to  be  submitted  as  law  to  the  jury,  each  of  which  he 
refused  to  charge,  and  for  which  refusal  in  each  particular,  his 
counsel  excepted. 

Under  the  views  we  haye  taken  of  his  responsibility,  by  reason 
of  leaving  the  property  in  the  defendant's  hands,  we  think  all 
these  exceptions  were  properly  overruled.  A  doubt^  perhaps,  may 
arise  as  to  the  third  and  seventh  request 

The  third  was  in  substance  a  request  to  charge  that  if  the  jmy 
believed  that  the  plaintiff  assented  to  the  property  remaining  in 
the  vessel,  the  defendant  was  not  liable,  and  that  such  assent 
might  be  inferred  fix>m  the  plaintiff's  acts,  in  connection  with  tha 
&ct8  proved  in  the  case. 

In  respect  to  this,  it  is  perhaps  enough  to  say  that  the  whole 
responsibilily  of  putting  the  property  in  a  place  of  seooritf 
rested  on  the  defendant^  and  nothing  ^ort  of  the  most  poflitiye 
evidence  of  an  assent  of  the  plaintiff  to  his  selecting  any  parti- 
cular place  of  deposit  should  be  allowed  in  exculpation  of  a 
breach  of  his  duty  in  this  respect  There  was  no  such  evidence 
in  the  case,  and  none  which  would  warrant  the  jury  in  finding 
an  assent  at  all.  The  Judge  therefore  properly  rdFuaed  to  submit 
that  question  to  the  jury. 

The  seventh  request  involved  the  proposition  that  the  settle- 
ment of  the  replevin  suit,  and  the  delivery  of  the  coal  by  th© 
sheriff  to  the  plaintiff  in  that  suit  (plaintiff  also  in  this),  and  the 
acceptance  thereof  by  the  latter,  was  an  extinguishment  of  his 
claim  to  damages. 

The  evidence  is,  that  after  the  coal  was  got  up,  the  depn^ 
sheriff  went  to  the  plaintiff  for  the  purpose  of  delivering  it  to 
him — that  he  asked  him  if  he  was  r^y  to  receive  it?  he  said, 
yes.  The  sheriff  told  him  to  go  and  take  it,  and  the  plaintiff 
said  he  would  send  his  carta  and  get  it;  which  he  did. 

This  is  not  such  a  delivery  as  the  law  contemplates.  It  was 
not  the  coal  in  the  condition  in  which  the  sheriff  had  taken  it 
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imder  his  authority,  and  the  reoeiymg  it  by  the  plaintiff  was  no 
waiyer  of  his  daim  for  damages  against  the  sherij^  if  the  sheriff 
was  liable  for  damages.  It  would  have  be^  idle  for  the  plain- 
tiff  to  haye  revised  to  receive  the  coal. 

The  case  has  not  the  remotest  analogy  to  that  of  waiver  of  a 
oondition  precedent,  or  of  a  forfeiture,  or  to  a  release,  estoppel,  or 
any  other  act  by  which  a  right  accrued  is  lost  by  the  agreement, 
d^ult,  or  laches  of  the  party.^ 

Judgment  should  be  for  the  plaintiff 

Judgment  was  ordered  accordingly. 


BoBEBT  L.  TmroK  v.  The  Famh/tok  Fisb  Insurance 

Company, 

Altiioag^  the  mazim  that  "ccnua  proookna  rum  rmuAa  apwUxhur,^  is  the  role  that 
governs  the  liability  of  Xnanrers,  yet  in  its  application,  the  words,  "proximate 
oaose,"  are  not  to  be  understood  in  their  strict  and  limited  sense^  as  meaning  only 
the  caoae  that  inmiediately  precedes  and  directly  occasions  a  loss. 

The  maxim,  nnderstood  in  this  limited  sense,  woold  oonfine  the  liability  ofinsarers 
to  losses  produced  solely  by  the  direct  agency  of  a  peril,  insured  against,  upon 
the  property  insured.  ^ 

It  IS  settled  now,  however,  that  insurers,  both  upon  Marine  and  Fire  Polides,  are  not 
only  responsible  for  losses  produced  by  the  direct  action  of  a  peril  insured 
against^  but  losses  in  their  nature  consequentiaL 

Ihe  general  rule  may  be  stated  in  these  words,  that  insnreis  are  not  liable  for  con- 
sequential losses  other  than  such  as  are  physically  or  legally  necessary,  unless  it 
i^pears  that  the  property  insured,  was  involved  in  a  peril  insured  against,  and  must 
have  perished  from  ^at  cause,  had  the  peril  continued  to  operate. 

Under  lliis  condition,  there  are  two  daases  of  consequential  losses,  for  which  hisorers 
are  held  to  be  answerable ;  first,  where  the  loee^  although  not  a  neoeasaiy,  is  a  natural 
C0Dseq[uence  of  the  peril  insured  against,  by  natural,  meaning  a  usual  and  proba- 
ble oonsequenoe,  and  such,  therefore^  as  it  is  reasonable  to  believe,  was  in  the  con- 
templation of  the  parties,  when  the  oontract  was  made. 

Second,  where  the  property  insured  is  extricated  from  the  peril  by  which  it  must 
have  been  destroyed  by  means  not  anticipated  by  the  parties,  but  by  which  it  is 
taken  from,  and  never  again  restored  to  the  posseesion  of  the  assured. 

MM^  that  a  loss  by  the  stealing  of  goods  at  a  lire  in  a  large  and  populous  city,  is  a 
oonsequenttal  loss  that  may,  properly,  be  referred  to  ead^  of  these  two  dasBea,  and 
ifl^  ther^bre,  recoverable^  (although  fire  is  the  only  risk  mentioQed  in  the  poUoy,) 
as  aloss  occasioned  by  fire. 

Judgment  for  plaintiff  upon  the  verdict 

(Before  Duib,  Gh.  J.,  and  Boswobth,  Hoimuv,  Slgssoit  and  Woodbttit,  J.  J,) 
Peard,  June  6 ;  decided,  June  27, 185t. 
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This  action  comes  before  the  Court  at  General  Tenn,  on  a 
verdict  taken,  subject  to  the  opinion  of  the  Court,  for  its  decisioa 
of  questions  of  law  arising  at  the  trial,  and  which  were  theie 
ordered  to  be  heard,  in  the  first  instance,  at  the  General  Teim. 
The  case  made  is  as  follows:  viz. 

"This  action  was  brought  upon  a  policy  of  insurance  made 
by  the  defendants,  to  recover  fix>m  them  their  proportion  of  the 
loss  and  damage  sustained  by  the  plaintiff  by  tiie  destruction  or 
damage  of  the  property  insured,  by  a  fire  wluch  occurred  on  the 
morning  of  the  5th  of  February,  1855. 

"  By  the  pleadings  in  the  action,  the  making  of  the  policy  and 
the  occurrence  of  the  &re  were  admitted,  and  also  that  the  goods 
of  the  plaintiff  saved  fix>m  the  fire  were  damaged  to  the  extent 
of  nine  hundred .  dollars.  In  addition  to  this,  the  pluintiff 
claimed  that  there  was  a  total  loss  of  goods  to  the  amount  of 
$3,459  86,  covered  by  the  policy. 

^^The  defendants  denied  the  total  loss  of  any  goods,  and 
claimed  that  the  plaintiff,  on  presenting  his  claim  to  the  defend- 
ants, had  made  &lse  statements  as  to  the  amount  of  his  los^ 
whereby,  under  the  terms  of  the  policy,  he  had  forfeited  his 
claim  to  the  amount  of  damage  admitted  to  have  been  suffered. 

"  The  action  came  on  to  be  tried  before  Mr,  JusncB  DuKR, 
and  a  jury,  on  the  21st  April,  1856. 

"  Upon  the  trial  the  plaintiff  read  in  evidence  the  policy  of 
insurance,  bearing  date  June  1st,  1854,  whereby  the  defendants 
insured  the  plaintiff  against  lessor  damage  byfire,  to  the  amount 
of  $1,500,  on  his  stock  of  ready-made  clothing,  contained  i^  ib9 
buildfaig  No.  140  Fulton  street,  New  York ;  also,  $400  ad^< 
tional  on  the  store  fixtures,  furniture,  &o,,  for  the  term  of  <xie 
year  thereafter, 

"  The  plaintiff  then  offered  evidence  tending  to  show  that  oii 
Satur<jay,  the  third  day  of  February,  1856,  the  store  was  dosed 
at  the  usual  hour  in  the  eveningi  and  that  neither  the  plaintiff 
nor  any  of  his  clerks  again  entered  it.  That  on  Monday  moTDr. 
Ing,  the  fifth  of  February,  1355,  when  the  plaintiff  and  his  derks 
came  to  the  store,  they  found  the  building  entirely  destroyed. 
That  neither  the  plaintiff  nor  any  of  his  clerks  were  presmt  at 
the  fire.    That  in  the  morning  aftier  the  :Qre,  the  plaintiff  was 


NEW  TOEK-JUNE,  1857.  869 

TQton  Y.  The  Hamfltpn  Fire  Ins.  Ca 

notified  b  j  the  agents  of  the  defendants,  that  tiiey  had  remoyed 
his  goods  from  the  stoie,  and  that  they  were  stored  in  the  base* 
ment  of  the  Son  Bnilding,  and  soon  afterwards^  the  plaintiff 
having  hired  the  store  No.  194  Fulton  street,  the  defendants 
deliyered  to  him  the  goods  saved,  which  were  taken  fiom  the 
basement  of  the  Snn  Building  to  the  store  No.  194  Fulton  street^ 
where  an  inventory  was  taken  of  the  same.  That  by  this  inven- 
toiy  it  appeared  that  the  value  of  the  goods  saved  amounted  to 
$9,488  66.  Evidence  was  also  offered  by  the  plaintiff,  tending 
to  show  that  on  the  night  previous  to  t^e  fire,  when  the  store 
was  doded,  there  was  a  stock  of  goods  on  hand  of  the  value  of 
$12,948  01.  That  many  goods  which  were  in  the  store  on  the 
evening  previous  to  the  fire  were  not  among  the  goods  delivered 
to  the  plaintiff  after  the  fire.  That  the  fixtures,  &c.,  covered  by 
the  policy  to  the  value  of  $500,  were,  together  wilii  the  build- 
ing, totally  destroyed  by  the  fire  in  question. 

'^The  defendants  gave  evidence  tending  to  show  that  in 
making  up  the  account  of  the  goods  saved  finom  the  fire,  the 
plaintiff  had  fraudulently  undervalued  the  goods^  so  as  to 
increase  the  apparent  amount  of  bis  total  loss.  The  plaintiff 
offered  counter  evidence  on  this  point,  tending  to  show  that 
the  accounts  were  in  all  respects,  just  and  trua 

'^  The  defendants  then  offered  evidence  tending  to  show  that 
ihe  fire  in  question  was  discovered  about  midnight^  in  the  third 
story  of  the  building  No.  140  Fulton  street;  that  a  few  minutes 
thereafter  the  insurance  watch  arrived,  broke  open  the  doors, 
took  possession  of  the  store,  and  conmienced  moving  the  goods 
acrofls  the  street;  that  the  police  formed  lines  across  the  street^ 
about  midway  of  the  block  above  and  below  the  fire,  to  prevent 
persons  approaching  the  fire;  that  all  the  goods  were  removed 
from  the  store  before  the  fire  reached  that  portion  of  the  build- 
ing occupied  by  the  plaintiff  and  were  taken  across  the  street^ 
and  pQed  up  on  the  side-walk,  extending  from  the  curb-stone 
back  against  the  door  of  a  hotel  then  open;  that  the  goods  were 
covered  by  oU-doths,  and  policemen  were  stationed  in  charge  to 
watch  th^n;  that  after  all  the  goods  had  been  removed  across 
the  street,  they  were  taken  to  the  Sun  Building,  a  hundred  feet 
distant^  and  stored  in  the  basement^  which  was  locked  up,  and  the 
key  retained  by  one  of  the  insurance  agents  until  delivered  to 
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the  plaintijBP,  the  next  morning;  that  all  the  goods  stored  in  the 
Siin  Biulding  were  delivered  to  the  plaintiff  the  next  moining. 

"The  plaintiff  gaye  evidence  tending  to  show,  that  a  large 
number  of  persons  were  admitted  inside  the  lines  formed  b j  the 
police ;  that  persons  passed  them  freely;  that  there  were  seveTal 
hundred  persons  assisting  in  removing  the  goods,  inckdiog 
policemen,  insurance  watch,  and  others ;  that  there  was  a  great 
deal  of  confusion ;  and  that  goods  might  have  been  stolen  and 
carried  away  without  being  noticed. 

"  The  Court  thereupon  charged  the  jury,  amongst  other  mat- 
ters, as  follows : 

"  That  if  the  witnesses  on  the  part  of  the  plaintiff  are  to  be 
believed,  the  plaintiff  had  in  his  store  on  the  night  of  the  fiie, 
goods  to  the  value  of  $12,918  01,  while  the  goods  saved  by  the 
defendants  and  delivered  to  the  plaintiff  at  the  Sun  Building?, 
on  the  morning  after  the  fire,  only  amounted  to  $9,488  66, 
leaving  a  deficiency  of  $8,469  86,  which  the  plaintiff  claims 
•  were  lost  or  destroyed  by  the  fire.  In  opposition  to  this  we 
have  the  testimony  on  the  part  of  the  defendants,  that  all  the 
plaintiff's  goods  were  removed  by  them  fix>m  the  store  before 
the  fire  reached  that  portion  of  the  building.  None  of  the  wit- 
nesses, however,  can  testify  that  all  the  goods  removed  firom  the 
store  were  taken  to  the  Sun  Bmlding,  and  these  statements  can 
only  be  reconciled  upon  the  supposition  that  a  portion  of  the 
goods  were  abstracted  during  the  fire.  Although  it  is  a  serious 
question,  and  in  my  judgment  a  very  doubtful  one,  whether  the 
insurers  insuring  agahist  fire  alone,  are  bound  to  make  good  any 
loss  resulting  fit>m  stealing  the  goods  by  persons  at  the  fire,  yet 
for  the  purposes  of  this  trial,  I  shall  charge  you  that  it  is  imma- 
terial whether  the  goods  were  actually  burned,  or  were  abstracted 
or  stolen  by  persons  at  the  fire.  If  you  are  satisfied  that  the 
plaintiff  was  not  guilty  of  any  firaud  in  making  the  statement  as 
to  the  amount  of  his  loss,  he  is  entitled  to  your  verdict  for  the 
sum  of  $400  insured  upon  the  fixtures,  and  also  for  three^twenty- 
eighths  of  that  portion  (if  any)  of  the  goods  in  the  store  on  the 
night  of  the  fire,  which  were  ^ther  burned  or  abstracted  by  pe^ 
sons  at  the  fire.  If  you  find  for  the  plaintiff  for  the  fiill  amount 
claimed,  your  verdict  will  be  tar  $900. 

"The  counsel  for  the  defendants  thereupon  excepted  to  tliat 
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portion  of  the  bharge  in  which  his  honor  chaiged  the  juiy  that 
the  defendants  were  liable  for  goods  stolen  at  the  fire. 

"  The  jury  thereupon  returned  a  verdict  in  &yor  of  the  plain- 
tiff for  nine  hundred  dollars,  which  was  directed  bj  the  Ck)urt 
to  be  entered,  subject  to  the  opinion  of  the  C!ourt  upon  the 
question  as  to  the  liability  of  the  defendants  for  goods  stolen; 
to  be  heard  in  the  first  instance  at  th^  General  Term,  on  a  case 
to  be  made,  with  leaye  to  either  party  to  turn  the  same  into  a 
bill  of  exceptions." 

It  was  first  argued  at  the  February  General  Term,  1867, 
before  Boswobth  &  Hoffhak,  J. J.  -On  the  Uth^of  April, 
1857,  they  severally  delivered  written  opinions,  and  disagreeing 
in  their  conclusions,  ordered  a  rcrargument  On  the  re«argumen^ 
Judge  Hoffmjln'b  opinion,  somewhat  modified,  was  delivered 
as  a  dissenting  opinion,  and  is  published  accordingly,  as  a  part 
of  the  report  of  this  case.  Judge  Bo8WOBTh'3  opinion  is  as 
follows: 

Boswobth,  J. — Certain  &cts  of  much  pion^ent^  and  beyond 
dispute,  which  are  established  in  this  case,  must  be  kept  stradily 
in  view,  in  applying  to  it  the  rules  of  decision,  by  which  the 
rights  and  liabilities  of  the  parties  are  to  be  determined. 

The  store  was  burned  down,  and  if  the  goods  had  not  been 
removed,  they  would  have  been  entirely  consumed  by  fire. 

A  few  moments  after  the  fire  was  discovered  the  Insurance 
watoh  arrived,  broke  open  the  doors,  took  possession  of  the 
store,  and  eommenced  moving  the  goods  across  the  street  The 
police  formed  lines  across  the  jstroet,  about  midway  of  the  block, 
above  and  below  the  fire,  to  prevent  persons  approaching  the 
fire.  It  may  be  assuiped  then,  that  the  goods  were  removed 
£K>m  an  honest  motive  to  save  them  from  a  total  destruction  by 
fire,  which  was  inevitable,  if  ihey  had  been  left  on  the  premises 
mentioned  in  the  policy. 

It  may  also  be  assumed  that  extreme  vigilance  and  precaution 
were  used,  to  prevent  any  of  them  firom  being  lost  by  theft^  or 
otherwise,  during  the  process  of  removal  The  defendants  can- 
not object,  that  the  persons  who  undertook,  and  superintended 
iheir  removal,  might  not  properly  do  so,  for  the  purpose  of 
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ayoiding  a  heavier  loss  than  would  have  oocuned  directly  ficom 
an  actual  baming  of  the  goods,  if  such  remoYid  had  not  beea 
attempted. 

By  this  effort,  the  loss  instead  of  being  total,  is  partial  only. 
But  notwithstanding  all  the  vigilance  and  precautions  used,  theie 
was  a  loss.  That  loss,  as  we  must  assume,  was  caused  directly 
by  a  stealing  of  the  gooda 

Is  that  loss,  under  the  peculiar  £su^  of  this  case,  a  loss  by  fire^ 
within  the  meaning  of  the  policy? 

The  fire  created  a  necessity  of  immediately  removing  the 
goods,  in  order  to  save  the  whole  or  a  part  of  them  £rom  being 
burned  up. 

In  making  such  a  removal,  even  if  all  be  removed  before  the 
fire  reaches  that  part  of  the  building  from  which  they  were 
taken,  a  loss,  in  spite  of  all  precautions,  may  be  produced  by  at 
least  two  causes  incident  to  such  an  act. 

One  is,  a  partial  injury  of  some  of  the  gooda  themselves,  by 
their  hurried  removal,  and  the  confiised  state  in  whidi  they  may 
necessarily  for  a  time  be  thrown  together. 

Another  is,  from  a  theft^  or  abstraction  of  some  part  of  the 
goods.  If  these  are  not  natural  results,  it  is  believed  that  com- 
mon experience  shows  that  both,  in  large  cities,  are  almost  inva- 
riably inevitable  results. 

Was  not  the  fire  the  immediate  cause  o^  though  not  the  active 
agent  in,  the  destruction  of  the  goods? 

The  distinction  between  the  proximate  and  remote  cause  of  a 
loss,  becomes  in  some  cases  so  fsdnt)  that  it  is  difficult  to  discern 
it  I  think  it  a  sound  rule,  that  when  the  damage  in  any  parti- 
eular  case  is  a  direct  and  imavoidaj^le  consequence  of  the  occm^ 
rence  of  a  peril  insured  against,  the  insurers  are  liable,  though 
the  immediate  agent  was  not  such  peril.  AU  the  consequences 
inevitably  flowing  fix>m  the  peril  insured  against^  or  incident 
tiiereto,  are  properly  attributable  to  the  peril  it8el£  {Maguire  v. 
Nsu)  England  Marine  Insurance  Company^  1  Story,  C.  0.  R.  167. 
Kahn  v.  Corbett,  2  Bing.  R.  205 ;  2  Amotdd,  799.) 

The  fire  in  this  case  created  a  necessity  of  removing  these 
goods,  and  lefii  no  other  alternative  possible,  except  their  total 
consumption  by  fire.  If  they  had  not  been  removed,  and  if  the 
fire  had  been  extinguished  before  the  building  wbb  consumed, 
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and  if  by  eztmgimhiiig  it  the  goods  had  been  partiallj  datoaged 
by  water,  I  undeistand  it  to  be  conceded  bj  all  the  caaee  thai 
aach  a  loss  wonid  be  coyeied  by  the  policy. 

In  that  case  there  wonld  have  been  no  damage  to  the  gdods 
from  their  haying  come  in  contact  with  the  fire,  or  from  actual 
burning. 

In  the  case  supposed,  the  goods,  owing  to  their  peculiar  poai*> 
tion,  were  damaged  by  water  employed  to  extinguish  the  fire.  In 
other  woids,  it  resulted  fipm  an  effort  to  preserve  tite  goods 
from  contact  with  the  fire:  an  effort  necessarily,  as  well  as  pro- 
perly made,  and  one  which  the  contract  of  insurance  contem- 
plated would  be  made  in  case  of  fire,  to  save  the  insured  property 
from  total  destruction. 

In  the  present  case,  the  removal  was  an  act  neoessaiily  and 
properly  done,  not  to  extinguish  the  fire,  but  to  keep  the  goods 
from  coming  in  contact  with  the  fire,  and  made^  when  it  was 
apparoit,  and  the  result  demonstrates,  &at  it  was  impossible  to 
extinguish  the  fire^  nntil  the  building  and  its  contents  were 
destroyed.  This  was  an  act  which  the  contract  contemplates 
wonld  be  done  on  such  an  emergency.  It  not  only  contemplates 
it,  but  if  the  plaintijBb  had  been  apprised  of  the  fire,  in  time  to 
remove  their  goods  before  the  fire  could  reach  them,  and  they, 
as  reasonable  and  prudent  men,  knew  that  they  could  mak^ 
such  remoriral,  but  instead  of  attempting  it  had  supinely  Stood  by, 
and  had  seen  the  goods  consumed,  no  Court  or  Jury  would 
charge  the  Conipany  with  the  loss,  unless  coerced  by  some  ruk, 
which  they  were  inexorably  compelled  to  follow. 

But  an  honest  and  Mthfrd  effort  is  made  to  prevent  the  fire 
from  destroying  the  whole.  In  consequence  of  that  effort,  a 
large  part  of  the  insured  property  is  saved.  In  spite  of  it,  a  part 
of  sudi  property  is  lost,  but  not  burned.  Without  sudi  e£Kxrt 
all  would  have  been  burned.  Would  not  the  part  that  was  lost, 
be  lost  in  consequence  of  the  fire,  and  unavoidably  so  lost? 

If  the  insurers  are  not  liable  for  such  a  loss  occurring  undsr 
soch  circumstances,  then  the  assured  ought  not  to  be  required 
to  make  an  effort  to  remove  his  goods  in  case  of  fire  in  order  to 
save  the  insurer  fix)m  greater  loss;  and  the  parties  who  under- 
take to  remove  the  goods  should  be  charged  as  wrong-doers,  for 
the  consequences  of  their  interference^,  unless  such  inteifer^ice 
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cotdd  be  shown  to  be  necessary  to  prevent  the  spreading  of  ihe 
fire,  to  other  bnildinga  {CHty  Fire  Ineuraivx  Oo.  v.  OorUes,  21 
Weni  E.  867 ;  The  Mayw,  Se.^  (fNew  York  v.  Lord,  id.  17, 286.) 

Suppose  the  fire  had  reached  the  goods  in  question,  and  some 
of  them  had  been  damaged  directly  by  the  fire,  and  the  others 
had  been  removed,  and  none  of  them  had  been  lost  or  stolen, 
but  some  of  those  removed  had  been  damaged  by  the  act)  notr 
-withstanding  the  exercise  of  extreme  precaution  and  care  ta 
avoid  such  a  consequenoe^  would  not  that  damage  be  covered  bj 
the  policy? 

I  think  it  would.  {The  Jfmiff.  Ine.  Co,  v.  Babcock,  6  Ba^ 
hour  R  640;  OaseY.The  Hartford  Ins.  Co.,  18  Illinois  B.  676; 
WHbur  V.  the  Protectors  Ins.  Oo.,  14  Misso.  R  8;  Levy  v.  BaHHey 
7  Bing.  R  849 ;  BrondreU  v.  ifen%,  1  Holt  B.  149 ;  Parsons' 
Mercantile  Law,  626.) 

But  even  in  that  case^  fire  would  not  have  been  the  immediate 
cause  of  the  damage,  unless  all  such  acts  as  are  a  cause  of  damage 
and  as  the  fire  renders  proper  and  necessary  to  avoid  greater 
inevitable  loss,  are  to  be  attributed  to  the  fire  itselfi  In  anj 
other  view;  the  removal  of  the  goods  damaged  by  such  removal, 
and  not  the  fire,  would  be  the  proximate  cause  of  the  loss. 

But  I  can  see  no  distinction  in  principle,  between  a  partial 
injury  to  some  of  the  goods  saved  by  the  removal,  and  a  loss  of 
a  part  of  those  attempted  to  be  removed,  to  save  the  whole  from 
unavoidable  destruction,  when  they  are  lost  in  spite  of  the 
extreme  of  human  precaution  to  prevent  loss  Qjr  damage  fiom 
the  act  of  removal,  whether  such  loss  be  caused  by  theft,  or  some 
unavoidable  casualty  during  the  removal  Whidi  renders  tbe  arti- 
cle valueless. 

Condition  No.  6,  annexed  to,  and  forming  a  part  of  this  policy, 
expressly  declares,  "that  in  case  of  fire,  or  of  loss  or  damage 
thereby,  or  of  exposure  to  loss  or  damage  thereby,  it  shall  be 
the  duty  of  the  insured  to  use  their  best  endeavors  fbr  saving  and 
preserving  the  property;  and  if  they  should  fiiil  to  do  so,  this 
Company  will  not  be  answerable  for  the  loss  or  damage  sustained 
in  consequence  of  such  neglect." 

Hence,  the  duty,  by  the  terms  of  the  policy,  was  imposed  on 
the  plaintiff,  in  such  a  state  of  things  as  is  shown  in  this  case  to 
have  existed,  to  use   his    best  endeavors  to  save  the  goods  bj 
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lemoying  them.  Suppose  the  plaintiff  liad  been  piesent^  and 
used  sacb  endeayors,  and  in  spite  of  all  the  care  and  precaution 
that  could  be  used  for  their  preaenrafcion  and  safety,  some  are 
lost,  or  stolen^  but  the  residue  are  sayed&om  a  total  destruction, 
which  would  otherwise  have  involyed  all  of  them.  He  would 
haye  done  preciselj  what  the  policy  required  him  to  do  as  a  con<- 
dition  of  retaining  the  liability  of  the  company  for  the  yalue  of 
such  part,  as  the  use  of  his  best  endeayors  cottld  not  saye  from  in- 
jury. As  to  those  which  his  great  efforts,  and  yigilance  haye  say ed 
Tmharmed,  he  has  no  daim  against  the  company,  because  as  to 
them  there  is  no  loss.  But  on  the  defendants'  liieory,  the  com- 
pany is  not  liable  for  the  loss  of  those  which  human  effort  and 
care  could  not  saye,  because  they  were  not  consumed  by  fire. 
Yet  it  was  his  duly  to  remoye  all  of  them,  because  by  the  best 
endeayors  that  coidd  be  used  all  could  be  remoyed.  All  having 
been  remoyed,  there  is  no  liability,  because  those  which  are 
sayed  are  uninjured,  and  those  which  it  was  impossible  to  saye, 
were  not  burned  or  damaged  by  fire.  And  yet  the  fire,  by  the 
express  terms  of  the  contract  between  the  parties,  made  it  the 
duty  of  the  insured  to  remoye  the  goods,  in  the  condition  of 
things  existing  at  the  time,  if  it  was  reasonably  certain  that  such 
an  act  would  saye  the  company  &om  a  greater  loss  than  would 
haye  fidlen  upon  it  if  no  remoyal  had  been  made. 

Parsons,  in  his  treatise  on  Mercantile  Law  (p*  626)  expresses  the 
opinibn,  that  such  a  clause  in  a  policy  strengthens  the  claim  of 
the  insured  for  injury  caused  by  an  endeayor  to  saye  the  goods 
by  removing  them. 

I  cannot  resist  the  conclusion,  that  such  a  loss  was  one  which 
the  parties  to  the  contract  contemplated  might  occur,  and  that  it 
was  the  intent  of  the  parties,  that  any  loss  which  should  unayoida- 
bly  result  &om  the  fire  should  be  coyered  by  the  poUcy,  although 
not  caused  directly  by  actual  burning. 

Oaae  y.  The  Hartford  Fire  Insurance  Company^  18  Illinois  Bep. 
676,  is  a  case  in  point.  Although  the  court  was  diyided  in 
opinion,  the  argument  in  support  of  the  judgment  rendered 
appears  to  me  to  be  sound  and  satisfactory. 

I  think  the  question  was  properly  submitted  to  the  jury.  There 
was  no  pretence  of  negligence  or  wanlTof  careonthe  part  of  the 
plaintiff.    There  was  and  could  be  no  pretence  that  there  was 


876  OASES  IN  THE  SUPERIOR  OOURT. 

TUtoa  T.  Tbe  Hamilton  Eire  Jia,  Ca 

ike  omicBion  of  any  proper  precaution  for  the  safety  of  ihe  goods 
during  Aeir  removaL 

There  was  no  suggestion,  and  probably  there  could  have  been 
none,  that  those  who  labored  for  the  safely  of  the  gcxxl^  were 
trespassers^  and  that  their  interferenoe  was  unauthoriased  and 
tortious. 

No  such  objection  can  come  £rom  the  defendants,  who  assumed, 
that  the  removal  was.  by  their  ag^t,  and  whose  acts  they 
adopted,  snd  treated  as  not  only  justifiable,  but  proper  to  save 
themselves  from  the  greater  peril  of  a  total  loss. 

The  plaintiff  inmy  opinion,  ahouldhavejudgmenton  the  verdict 

The  cause  was  re-argued  on  the  6th  of  June,  1867,  before  Dusb, 
C.  J.,  and  BoswoBTH,  Hofficak,  Slossok,  and  Woodbuff,  J  J. 

D.  D.  F^  for  plainti£ 

First^-The  only  question  presented  by  this  case  is,  the  liability 
of  the  defendants  for  goods  stolen  at  the  fire. 

Second. — ^The  liability  of  insurers  extends  not  only  to  the 
loss  of  goods  by  actual  burning,  but  to  the  losses  consequent 
upon  the  fire--*es,  for  example,  by  the  water  used  in  putting  out 
the  fire,  the  trampling  of  the  firemen  and  others  engaged  at  the 
fire,  the  feJling  of  the  floors  and  walls,  and  the  wiUul  destruction 
or  abstraction,  by  the  firemen  and  others,  of  the  goods  insured. — 
1^  V.  j5ScE»2Zte  o^  otA^r^,  7  Bing.  819 ;  Angell  on  Insurance,  112, 
116,  260. 

Third. — ^By  the  terms  of  the  policy,  the  defendants  insure  the 
plaintiff  against  loss  and  damage  by  fire,  to  the  amount  of  fifi;een 
hundred  dollars,  upon  the  proper^  insured.  This  language  is 
broad  enough  to  cover  all  the  loss  claimed.  'TW  cause  of  the 
loss  was  the  fire,  and  the  goods  were  as  folly  lost  to  the  plaintifi^ 
as  if  they  had  been  actually  burned. — BrtmdreU  v.  SenUggj  1 
Holt,  149. 

Fourth. — ^If  the  indemnity  did  not  extend  to  these  consequent 
losses,  it  would  be  very  inadequate ;  for  the  greater  portion  of 
the  loss  at  any  fire  results  firom  them,  and  not  from  actual  burning. 

Fifih. — ^The  agents  of  the  defendants  having,  for  their  own 
indemnity,  broken  open  the  doors  in  the  absence  of  the  plaintiff 
taken  possession  of  the  goods,  and  undertaken  to  remove  the 
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same,  are  liable  for  any  loss  which  lesnlted  fix>m  the  oooBeqnent 
exposure  of  the  goods* 

Sixth. — ^If  the  exoeption  to  the  testaiDony  respecting  thefts  at 
another  fire  wh^e  similar  precautions  were  taken,  is  to  be 
noticed  on  this  argument,  the  exception  must  be  orerruled,  for 
the  evidence  clearly  tended  to  show  that  such  precautions  and 
care  taken  at  this  fire  were  not  a  protection  against  theft.  The 
precautions  were  proved  for  the  purpose  of  showing  that  a  theft 
was  thereby  rendered  impossible,  or  extraordinarily  improbable. 
After  that,  evidence  showing  that  these  precautions  in  practice 
proved  unavailing,  was  entirely  competent — Hotoard  v.  The  Oily 
Fbre  Ins.  Oo.^^  Denio,  502. 

E.  J.  Phdpa  and  E.  W.  SUmghUm^  for  defendants. 

L  The  defendants  are  not  liable  for  goods  stolen.  Their, 
insurance  was  against  fire.    Theft  is  not  fire. 

Fire  must  be  the  proximate  cause  of  the  loss,  in  order  to  bring 
it  within  the  policy.  (Angell  on  Ins.,  sec  111-119 ;  Ellis  on 
In&  (Shaw's  Ed.)  p.  79  and  notes ;  Austm  v.  Drewe^  6  Taunton^ 
486;  Babcock  v.  Mont.  Co.  MuL  Ins.  Co.^  6  Barb.  687;  KenmsUm 
T.  Mar.  Co.  MuL  Ins.  Co.  14^  N.  Hamp.  841.)  Here  it  is  but  the 
remote  cause.  It  can  only  be  regarded  as  the  proximate  cause 
of  those  consequences  that  necessarily  result  from  it. 

Thus  it  has  been  held  that  a  loss  necessarily  sustained  by  the 
removal  of  goods  from  a  building  in  imminent  danger  firom  an 
adjoining  fire,  was  not  within  the  policy.  {Btttier  v.  AVeghomy 
Co.  MuL  Ins.  Co.,  8,  Barr,  Penn,  R.  470.) 

And  where  a  part  of  a  cargo  insured  against  perils  of  the  sea 
was  lost  by  such  perils,  and  in  the  confusion  of  the  occasion, 
another  part  was  stolen  by  the  crew,  that  portion  of  the  loss  was 
held  not  to  be  covered  by  the  policy.  {Htdss  v.  FUzsimmons,  1 
WasL  0.  0.  Eep.  279.) 

And  so  a  loss  incurred  fiom  the  interruption  of  business,  in 
consequence  of  a  fire,is  not  within  the  insurance.  Nibhv.Norih 
American  lire  Ins.  Co.,  1  Sandford,  557.) 

And  the  very  point  involved  in  the  present  case  was  decided 
adversely  to  the  plaintiff  in  the  unreported  case  of  Wood  v.  The 
JBrookb/n  Fire  Ins.  Co.  and  oihers,  in  the  General  Term  of  the 
Supreme  Ciourt  for  the  New  York  district 
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No  decision  lias  gone  the  length  of  sustaining  the  daim  made 
in  the  present  case.  To  construe  a  fire  policy  as  covering  the 
oonsequences  of  the  unlawfol  acts  of  trespassers  upon  insured 
property,  merely  because  the  occasion  of  a  fire  £sicilitated  the 
perpetration  of  the  mischief  would  be  to  introduce  a  novel  feature 
in  the  law  of  insurance,  and  one  of  very  questionable  expediency. 

The  risk  of  theft  is  one  that  every  owner  of  property  must  run 
at  all  times.  The  law  of  the  land  affords  the  only  protection  and 
redress. 

n.  Evidence  that  goods  had  been  stolen  by  firemen  at  other 
fires,  was  not  admissible  to  prove  that  the  plaintiff's  goods  were 
stolen  on  the  occasion  in  question.  For  the  admission  of  this 
evidence,  a  new  trial  should  be  granted. 


i  I  • 


By  the  Ooitbt.  Dues,  Ch»  X — ^The  judge,  upon  the  trial, 
charged  the  jury,  that,  if  they  were  satisfied  that  the  plaintiff  had 
sustained  the  loss  that  was  claimed,  he  was  entitled  to  recover, 
as  well  for  the  goods  abstracted  or  stolen,  as  for  those,  if  any, 
destroyed  by  fire.  To  this  part  of  the  charge,  the  counsel  for 
the  defendant  excepted ;  and  whether  this  exception  is  well  taken 
is  the  single  question  that  we  are  now  required  to  determine. 
In  words  less  technical :  Whether,  as  fire  is  the  only  risk  men- 
tioned in  the  policy,  the  defendants  are  answerable  for  the  loss 
of  goods  that)  during  the  course  oi^  or  subsequent  to,  their 
removal  from  the  building  on  fire,  and  before  any  part  of  them 
had  been  restored  to  the  possession  of  the  assured,  had  been 
abstracted  or  stolen? 

The  determination  of  this  question  evidently  depends  upon  the 
true  interpretation  and  just  application  of  the  established  maxim, 
that,  in  determining  the  character  of  a  loss  for  which  an  indem^ 
nity  is  claimed  under  a  contract  of  insurance,  its  proximate  cause 
is  alone  to  be  regarded ;  so  that,  when  it  appears  that  this  proxi- 
mate cause  was  a  peril  not  covered  by  the  policy,  the  insureiB 
are  discharged  firom  all  liability*  The  well-known  maxim  of 
Lord  Bacon,  ''  Injure  causa  proximo^  non  remota^.spectatarj^  it  is 
admitted,  furnishes,  in  all  cases,  the  controlling  rule.  Strictly 
speaking,  the  proximate  cause  is  that  which  inamediately  pre- 
cedes and  directly  occasions  a  loss ;  and  hence,  if  the  maxim  is 
to  be  understood  in  this  limited  sense,  it  is  plain  that  the  defend- 
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ants  are  not  answerable  for  the  loss  that  is  claimed,  since  its 
pioziinate  cause,  in  this  sense,  was  not  fire,  but  theft — a  risk 
whicb  the  language  of  the  policy  does  not  embrace,  and  against 
which  no  indemnity  in  terms  is  promised. 

It  is  not  pretended,  however,  lliat  the  Tnaxim,  in  its  application 
to  the  contract  of  insurance,  has  ever  been  understood,  or,  with- 
out an  entire  disregard  of  prior  decisions,  can  now  be  understood, 
in  this  strict  and  limited  sense — a  sense  that,  if  adopted,  would  \ 
confine  the  liability  of  insurers  to  losses  produced  solely  by  the 
direct  agency  of  a  peril  insured  against,  npon  Ae  property 
insured.  It  is  not  denied  that,  in  numerous  cases,  where  the 
property  has  not  been  at  all  injured  or  affected  by  direct  action 
of  die  peril,  the  insurers  have  been  held  reEfponsible  for  a  sub- 
sequent loss,  eren  when  its  immediate  cause  has  been  an  act  or 
event  not  mentioned  in  the  policy.  Nor  is  it  denied  that,  in  all 
such  cases,  the  law  attributes  the  loss  to  the  original  peril,  as  its 
proximate  cause.  Thus,  to  select  a  frequent  and  fonil^r 
instance,  where  goods  insured  only  against  fire,  and  contained  in 
a  building  actually  on  fire,  are  neitiier  touched  by  the  flames,  nor 
affected  by  the  hesCt^  but  are  saturated  by  the  water  used  to 
extingmah  the  fire,  and  are  thereby  damaged  or  rendered  worth- 
less, it  has  never  been  doubted  that  the  insurers  are  bound  by 
their  contract  to  satisfy  the  loss ;  nor  that  it  is  recoverable  as  a 
loss  occasioned  by  fiie,  although  the  voluntary  Application  of 
*water  was,  in  reality,  its  sole  immediate  cause.  And  this  single 
example  is  sufiS.cient  to  prove  that  the  TnftTiTn,  ''  cal^a  proximai 


incidental  losses,  as  well  as  those  which  are  direct  and  immediate. 
To  enable  us,  therefore,  i»  answer  the  novel  question  now  before 
us,  it  will  be  necessary  to  define  the  consequential  losses  that  the 
maxim  by  which  we  must  be  governed  has  been  held  to  embrace, 
and  carefully  to  distinguish  them  from  those,  the  recovery  of 
nf hich  it  has  been  held  to  preclude.  We  must  ascertain,  if  pos- 
sible, the  principle  or  grounds  upon  which  each  class  of  cases  may 
Justly  be  said  to  rest,  that  we  may  determine  to  which  class  that 
nfhichis  before  us,  by  aparity  of  reasoning,  ought  to  be  referred ; 
and  lUis  we  sball  now  endeavor  to  do,  by  referring  to  a  few  of 
the  cases  belonging  to  each  class. 
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There  are  some  losses,  not  produced  by  any  direct  action  of 
a  peril  insured  against  upon  the  property  insured,  and  therefbie 
strictly  Gonsequentia!,  which  it  is  admitted  by  all  that  the 
insurers  are  bound  to  make  good.  They  are  responsible  for 
every  loss  which  is,  physically,  a  necessary  consequence  of  the 
p^ ;  that  is,  for  every  loss  that,  £rom  the  nature  of  the  peril, 
and  of  the  subject  insured,  when  the  peril  occurs^  must  indvitar 
bly  follow. 

The  modem  case  oiM<mtoya  v.  The  Lcmdon  Assvrance  Oompcmiy^ 
supplies  an  exoellent  illustration.  (6  Exchq.  Bep.^  451,  S.  C.  4 
E.  Law  and  Eq.  R  600.) 

The  insurance  was  on  tobacco,  forming  part  of  a  caigo  con- 
fflsting  of  hides  and  tobacco.  The  vessel,  in  stress  of  weather, 
shipped  a  quantity  of  sea  water,  by  whidi  the  hides,  upon  the 
top  of  whidbi  the  packages  of  tobacco  w«re  stowed,  were 
thoroughly  wetted ;  but  the  tobacco  was  never  in  contact  with 
the  water,  and  sustained  no  damage  directly  £rom  that  cauae. 
The  hides,  however,  in  consequence  of  the  wet,  became  putrid, 
and  emitted  a  fetid  odor,  which  pervading  the  tobacco  and 
destroying  its  flavor,  rendered  it  unmerchantable,  and  the  Court 
of  Exchequer  held  that  the  defendants  were  bound  to  satisfy  the 
loss,  as  a  loss  fix>m  the  perils  of  the  sea.  Here  the  effluviujn 
arising  from  the  hides,  a  risk  not  mentioned  in  the  poUcy,  wtf 
the  immediate  cause  of  the  damage  to  the  tobacco,  but  as  this 
was  a  necessary  omsequence  of  the  damaged  condition  of  the 
hides^  and,  therefore,  of  the  perils  of  the  sea,  the  entire  loss  was 
justly  attributed  to  those  perils  as  its  proximate  cause. 

But  although  insurers,  by  force  of  their  contract,  are  liable  &r 
every  loss  which  is  a  necessary  result  of  a  specified  peril,  it  is 
certain  that  they  are  not  liable  for  evory  loss  that  no^y  justly  be 
deemed  a  consequence  of  such  a  peril;  that  is,  for  every  loss 
that)  but  for  the  happening  of  the  peril,  would  not  have  occur- 
red. And  on  the  other  hand,  it  is  equally  certain  that  thor 
liability  is  not  confined  to  consequential  losses^  that  may  pro- 
perly be  deemed  necessary  and  inevitable. 

In  the  case  that  I  ahall  first  cite,  the  claim  of  the  assured  for 
a  consequential  loss  was  rejected  upon  the  ground  that  the  loss, 
although  consequential,  could  not  justly  be  attributed  to  the 
peril  which  preceded,  as  its  proximate  cause. 


KEW  YOEK-JUNE,  1857.  881 


TUton  T.  The  Haxnilton  Fire  Ina.  Ca 


In  the  case  of  Lime  y.  Jamson^  in  ihe  Eang's  Benoh  (12  East 
B^.  648),  the  ship  insiured,  which  was  '^warranted  free  from 
American  condemnation^"  was  driven  ashore  by  the  perils  of 
die  sea,  and  while  in  that  position  was  seized  and  condemned 
by  our  goyemment;  but  the  yessel,  although  stranded,  might 
hare  been  got  o£^  so  that  but  for  the  seizure  that  followed,  a 
partial  loss  only  would  haye  been  sustained.  The  loss  claimed 
was  a  total  loss  from  the  perils  of  the  sea.  The  Court)  howeyer, 
held,  not  only  that  the  partial  loss  from  sea  damage  was  merged 
in  the  substantiye  total  loss  that  followed,  but  that  this  total  loss 
was  imputable  solely  to  the  capture  and  condemnation,  and  not 
to  the  stranding  as  a  peril  of  the  sea^  and  consequently  that  the 
assured  was  not  entitled  to  reooyer.  Lord  Ellenborough,  in 
deliyering  his  judgment,  said,  by  way  of  illustration:  '^  If  a  ship 
meet  with  sea-damage  which  checks  her  rate  of  sailing,  so  that 
she  is  taken  by  an  enemy,  from  whom  she  would  otherwise 
haye  escaped,  diougb  but  for  the  sea-damage  she  would  haye 
arriyed  safe,  the  loss  is  to  be  ascribed  to  the  capture,  and  not  to 
the  seardamage,  upon  the  principle  that  ^otxusa  proxima  rum 
remoia  ^peetaJtur.^ " 

In  the  case  of  Bice  y.  Homer  (12  Massachusetts  Bep.  280), 
liiis  decision  was  followed  by  the  Supreme  Court  of  Massachu- 
Ktts,  and  the  loss  of  a  yessel  which  was  captured,  after  being 
damaged  by  the  perils  of  the  sea,  was  imputed  to  the  capture 
as  its  proximate  cause ;  and  as,  by  the  terms  of  the  policy,  the 
insarers  were  exempted  from  a  loss  by  capture,  it  was  held  that 
the  assured  were  not  entitled  to  recoyer. 

In  an  early  case  in  our  own  Supreme  Court  {Poitnck  y.  Com. 
Jnsimmce  Oo.j  11  Johnson  Bep.  14),  the  insurance  was  on  the 
cargo  of  the  ship  Thomas  Jefferson,  and  the  policy  contained  a 
clause,  exempting  the  insurers  from  ''any  risk  in  port  but  sea- 
risk."  The  ship,  with  the  cargo  insured  on  board,  was  in  the 
iMy  of  Cadiz,  which  was  then  besieged  by  the  French,  and  in  a 
-violent  storm  she  broke  from  her  moorings^  and  was  driyen  on 
ahore;  and  after  remaining  in  that  situation  fi>r  some  days,  some 
frendi  soldiers  came  on  board  and  destroyed  by  fire,  both  yessel 
aJid  cargo.  The  Judge,  upon  the  trial,  submitted  to  the  jury  the 
question  whether  the  loss  was  occasioned  by  sea  risk,  and  the 
Jmy  fimnd  a  yerdict  for  the  plaintiff  for  a  total  loss.   The  Court, 
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however,  set  aside  this  yerdiot,  as  oontiaiy  to  law  and  eyideaoe, 
and  in  deliyeiing  their  judgment,  EJSKT,  Ohief-Jnstioe,  said  that 
"as  the  cargo  was  not  injured  by  the  stranding,  and  no  effort  to 
remove  it  was  made,  and  as  the  means  of  removing  it  from  the 
vessel  across  the  bay  of  Oadiz  to  the  dly  might  easily  have  been 
procured,  it  was  evident  that  the  loss  of  the  cargo  must  be  im- 
puted wholly  to  the  act  of  the  French.  The  stranding,  undoubt- 
edly, led  to  this  unhappy  result,  but  that  the  Oourt  must  place 
the  loss  to  this  result,  and  not  to  the  stranding,  upon  the  maxim 
that '  eaiLsa  jproodma  non  remota  spedaiur.^ " 

The  insurance  in  the  case  of  HiUier  v.  Th^  Alleghany  Oourdy 
Mutual  Insurance  (hmpany,  in  the  Supreme  Oourt  of  Pennsyl- 
vania (8  Barr.  Rep.  470),  was  .upon  goods  against  fire,  and  die 
loss  claimed  was  for  the  damage  which  the  goods  had  suffered 
in'  the  course  of  their  removal  firom  the  building  in  which  they 
were  stored.  This  building  was  not  on  fire,  but  was  veiy  near 
to  another  which  the  flames  had  seized,  and  the  removal  of  the 
goods  was  judged  to  be  necessary  to  their  preservation.  The 
Oourt  held  that  as  the  fire  did  not  reach  the  building  in  which 
the  goods  were  contained,  and  the  goods,  but  for  their  unneces- 
sary removal,  would  not  have  been  injured,  the  insurers  were 
not  responsible  for  a  loss  which  was  occasioned  merely  by  an 
apprehension  of  the  peril  insured  against^  and  not  by  tiie  peiil 
itself 

My  observation  upon  the  cases  that  have  been  cited,  is:  that 
it  cannot  be  denied  that  in  each  of  them  the  loss  for  which  an 
indemnity  was  claimed,  was,  in  one  sense,  a  consequence  of  the 
peril  insured  hgainst,  since  in  each  it  was  certain  that  but  for  the 
happening  of  the  peril — ^the  sea  peril  in  the  first  case,  the  fiie  in 
the  last — no  loss,  or  a  loss  only  partial,  would  have  occuzred; 
but  as  in  each  case  the  property  insured  would  have  been  saved, 
in  whole,  or  in  part,  but  for  the  happening  of  a  subsequent 
event  of  risk,  this  subsequent  risk,  as  it  was  the  only  efficienti 
was  properly  held  to  be  the  proximate  cause  of  the  loss,  and  as 
it  was  not  covered  by  the  terms  of  the  policy,  the  insurers  were, 
necessarily,  discharged  firom  its  payment  In  each  case,  the  peril 
insured  against  was  merely  the  occasion,  and  not  in  any  legal 
sense,  the  cause  of  loss. 

From  these,  therefore,  and  many  other  cases  in  which  the 
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insoiers  hare  been  exonerated  from  conseqaential  loeses,  it  may 
be  safely  deduced,  as  a  general  role,  tbat  insuieia,  whetber  on 
a  marine  or  fire  policy,  are  never  liable  for  consequential  loBses, 
other  than  sudi  as  are  physically  or  legally  necessary,  unless  it 
appears  not  only  that  the  prop^iy  insured  was  inyolyed  in  a 
p^  insured  against,  but  that  it  must  have  perished  from  that 
cause,  had  the  peril  continued  to  operate.  In  fewer  words, 
unless  it  appears  that  the  loss,  had  it  not  been  consequential, 
would  have  been  immediate  and  total. 

When  this  necessary  condition  of  the  liability  of  the  insurers 
is  proved  to  have  existed,  the  consequential  losses  for  which 
they  have  been  held  to  be  answerable,  may  be  divided  into  two 
daases;  and  if  the  loss  now  claimed  can  with  propriety  be 
referred  to  either  of  these  classes,  the  plaintiff  will  be  entitied  to 
our  judgment;  otherwise,  the  verdict  in  his  £tvor  must  be  set 
aside  and  a  new  trial  be  granted. 

First:  The  insurer  must  satisfy  every  loss  which  is  shown  to 
have  been,  although  not  a  necessary,  a  natural  consequence  of 
the  peril  insured  against;  and  by  natural  is  evidently  meant  a 
wjsl  and  probable  consequence,  and  such,  therefore,  as  it  is 
leasonable  to  believe  was  in  the  contemplation  of  the  parties 
when  the  insurance  was  effected.  Hence,  the  insurers  are  bound 
to  indemnify  the  assured  against  every  loss  that  may  be  expected 
to  follow  firom  the  means  usually  employed  to  avert  or  diminish 
the  peril,  and  save  the  property  insured  fix>m  the  destruction,  in 
which  it  would  otherwise  be  involved;  and  it  can  hardly  be  said 
that  their  liability  for  consequential  losses  that  may  with  cer* 
tainty  be  referred  to  this  class,  has  ever  been  doubted  or  denied. 

The  examples  that  most  readily  occur,  are,  uiider  a  marine 
pohcy,  jettison  of  goods,  or  the  cutting  away  of  a  mast  during 
a  storm;  and,  under  a  fire,  the  damage  to  the  goods  firom  water, 
and  the  injuries  which  they  suffer  fix>m  haste  and  negligence  in 
the  course  of  their  removal  fiK>m  a  btiilding  actually  on  fire. 

The  second  class  of  consequential  losses  for  which  the  insurers 
are  undoubtedly  liable,  aa  referable  to  the  peril  insured  against 
as  their  proximate  cause,  embraces  the  cases  in  which  the  pro- 
perty insured  is  extricated  from  the  peril  that  otherwise  would 
have  led  to  its  destruction,  by  means  that  could  not  have  been 
anticipated  by  the  parties,  but  by  which  it  is  taken  firom  and 
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never  again  restoied  to  the  pofisefleion  of  tlie  assured,  so  that  to 
him  llie  loss  is  ezacdy llie  same  that  it  wotQd  Imve  been  lu^       t, 
peril  continued  to  operate. 

The  case  of  BnmdreU  v.  Hmligg  (1  Holt  N.  P.  Bep.  149, 2 
Amonld  on  Inso.  1006)  >iras  dted  by  the  oounsel  for  the  plain- 
tiff, as  an  example  of  this  dass  of  consequential  losses.  The 
vessel  containing  the  goods  was  wrecked  on  the  coast  of  the  Ide 
of  France,  and  the  goods  were  plundered  by  the  natives  on 
shore,  and  Sir  Yicary  Gibbs  held,  that  the  loss  was  a  cons^ 
quence  of  the  wreck,  and,  therefore,  recoverable  as  a  loss  bjthe 
perils  of  the  sea.  He  said  that  no  abandonment  was  neoeflsaiy, 
since  the  goods  which  were  saved  from  the  wreck,  though  got 
on  shore,  never  came  again  into  the  hands  of  the  owners.  Ai 
to  them,  therefore,  the  loss  was  total 

This,  although  a  Nisi  Prius  decision^  is  dted  with  approbation 
by  the  text  writers,  but  the  cases  to  which  I  shall  next  refer 
were  dedded  by  the  Court  in  term,  and  not  only  carry  with  them 
a  greater  wdght  of  authority,  but  are  more  dosely  applicable  to 
the  question  before  us. 

The  first  is  Hahn  v.  QxrbeU.  (2  Bingham  Bep.  205.)  The 
loss  claimed  was  upon  goods  insured  on  a  roysagQ  from  Lond(m 
to  Maraoaibo,  which,  by  a  dause  in  the  policy,  were  warranted 
'^  fi^ee  fix)m  capture  and  seizure."  The  ship  containing  the  gpod^ 
when  she  had  nearly  reached  her  port  of  destination,  was  driven 
in  a  storm  upon  a  saiudbank,  and  totally  disabled,  and  while  thni 
situated,  the  goods  that  otherwise  would  have  perished  from  the 
peril  in  which  they  were  involved,  were  seized  and  carried  on  ^ 
shore  by  Spanish  Boyalists,  who  hadshortly  before  recovered  the 
posseadon  of  the  town  and  port  of  Maracaibo.  The  assured,  not* 
withstanding  the  warranty  in  the  policy  against  seizure,  claimed 
that  they  were  entitled  to  recover  a  total  loss,  upon  the  ground 
that  the  seizure,  althougli  the  immediate  cause  of  the  loss,  wtf 
itself  a  consequence  of  the  stranding  and  wreck  of  "tt^^^ssel,  and 
that  the  loss  ought,  therefore,  to  be  attributed  to  the  pmli^the 
sea  as  its  proximate  cause.  The  Court  sustained  the  daim^ 
assured,  and  held  that  the  loss  was  properly  described  in  the 
declaration  as  a  loss  by  the  perils  of  the  sea,  since  it  was  certam 
that  those  perils  were  its  main  condudng  cause.  It  was  by  their 
figency  (it  was  said)  that  tl^e  ship  was  reduged  to  a  wreck,  audit 
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was  by  the  saine  agency  that  the  goods,  had  they  not  been  seized, 
would  have  been  destroyed.  And  in  reading  the  opinion  of  the 
Judges^  it  is  manifest  that  the  certain  destruction  of  the  goods 
by  the  perils  insured  against,  had  they  not  been  seissed,  was  the 
main  ground  of  the  decision.  It  was  for  this  reason  alone  that 
those  perils  were  held  to  be  the  proximate  cause  of  thei  loss. 
Indeed,  the  only  distinction  that  can  be  stated  between  this  case 
and  those  of  Livie  y.  Jansan^  and  Patrick  v.  The  Gom,  Ins.  Cb.^ 
before  cited,  consists  in  the  &ct,  that  in  those  the  property  insured, 
but  for  a  subsequent  eyent,  might  haye  been  sayed,  while  in  this 
it  must  haye  been  destroyed,  had  the  peril  continued  to  operate. 

The  most  recent  case  that  I  haye  found  was  decided  by  the 
present  Court  of  Queen's  Bench,  and  in  its  material  droumstances, 
it  not  only  bears  a  close  analogy  to  the^  present^  but  furnishes  a 
satisSEUitory  answer  to  an  argument  that  was  much  insisted  on  by 
one  of  the  learned  counsel  for  the  defendants,  namely,  that  the 
goods  upon  which  the  loss  is  claimed,  Were  not  only  sayed  fiom 
the  peril  insured  against,  but  in  judgment  of  law  neyer  ceased  to 
be  in  the  possession  of  the  plaintiff. 

Dean  ^and  another  y.  Eombi/  (23  L.  Jouhl  B.  K  S.  129;  24 
lisw  and  Eq.  Bep.  85),  is  the  case  to  whicb  I  refer.  The  inaux* 
anoe  was  a  time  policy  upon  a  ship  which,  during  the  continu* 
ance  of  the  risk,  was  seized  by  pirates  in  the  straits  of  Magellan, 
but  was  recaptured  by  an  English  ship  of  war,  and  taken  to  Val- 
paraiso. At  Valparaiso,  a  prize  master  and  crew  were  put  <m 
board,  and  the  ship  was  sent  to  England  for  adjudication  in  the 
Court  of  Admiralty,  It  was  while  the  ship  was  in  the  prosecu- 
tion of  this  yoyage  that  the  plaintlGb  abandoned  to  the  under^ 
writers,  and  it  was  agreed  that  their  right  to  reooyer  a  total  loss 
was  to  be  determined  by  the  &cts  that  existed  at  the  time  of  the 
abandonment  It  is  needless,  therefore^  to  take  any  notice  of 
those  that  subsequently  occurred. 

•«  It. was  inn^,  on  the  part  of  the  defendants,  that  there  was 
no  total  loss  ^^tefi  notice  of  abandonment  was  gii^en.  That 
although  there^^iSm  constructiye  total  loss  when  the  ship  was 
seized  by  the  pirates,  the  property  was  not  changed  by  the 
seizure,  |pd,  upon  the  recapture,  remained  in  the  owners,  and 
that  th^  recaptors,  although  they  had  a  lien  to  the  extent  of  the 
aalyage  to  which  they  were  entitled,  yet^  subject  to  thatUen,  held 
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possession  for  the  owneis.  Oonsequently,  so  &r  firom  there  being 
a  total  loss,  both  the  properly  and  the  possession  of  the  sbip 
were  in  the  a^ured  when  they  abandoned.  Lord  Campbell  and 
his  brethren  were,  however,  of  a  diflFerent  opinion.  They  held 
that  the  constmctiYe  total  loss  created  by  the  piratical  seizure,  at 
the  time  of  the  abandonment,  had  not  ceased  to  exist,  since, 
although  the  ship  before  that  time  had  been  recaptured,  yet,  the 
possession  had  not  been  restored  to  the  asstired,  nor  had  thej 
then  the  means  of  obtaining  the  possession.  It  was  trae,  the 
property  remained  in  thenoi,  but  the  recaptors  had  the  sole  pos- 
session and  control.  Judgment  for  a  total  loss  was,  therefoie, 
given  for  the  plaintiflk 

The  principle  of  this  decision  evidently  is,  'that  when  circum- 
stances, that  by  their  continuance,  would  create  a  total  loss,  have 
once  existed,  the  loss  continues  total,  although  those  circum- 
stances may  have  wholly  changed,  so  long  as  the  property  is  not 
benefidally  restored  to  the  possession  of  the  assured. 

I  have  already  said,  that  although  the  loss  now  claimed  is 
consequential,  yet  if  it  fall  within  either  of  the  classes  that  have 
now  been  stated  and  explained,  it  is  recoverable  under  the  policyy 
as  a  loss  by  fire,  and  that  it  &lls  within  both  classes,  is  the  con- 
clusion to  which  we  have  all  of  us  come,  with  the  exception  of 
my  brother  HofEznan.  We  think  that  this  conclusion  is  fully 
justified  by  the  decisions  to  which  I  have  referred,  and  wbidi 
we  are  not  aware  are  contradicted  or  shaken  by  any  other 
authorities. 

It  cannot  be  denied,  that  the  facts  which  I  have  stated  to  be 
the  necessary  condition  of  the  liability  of  insurers  for  consequen- 
tial losses,  other  than  such  as  are  inevitable,  were  in  this  case 
proved  to  exist  The  goods  were  removed  from  a  building 
actually  on  fire,  and  which  was  destroyed  by  the  fire;  had  they 
remained,  their  destruction  was  certain.  Under  these  circum- 
stances we  think  the  loss  as  claimed  was  a  natural  consequence 
of  the  peril  insured  against  When  the  doors  of  a  warehouse  or 
store  on  fire,  are  broken  or  thrown  open,  in  Older  that  the  goods 

within,  by  their  removal,  may  be  saved  fix)m  the  peril,  a  loss  of 
a  portion  of  them  by  plunder  we  cannot  but  think  is  jifet  as  oe^ 
tainly  a  natural  consequence  of  the  attempt  to  preserve  tkem,  as 
the  damage  which  they  suffer  fix>m  the  negligence  or  recklessness 
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of  ihofle  engaged  in  their  lemoyaL  It  is  a  consequence  tihat  from 
the  frequency  of  its  occtirrence;  may  be  expected  to  follow,  and 
which,  it  is  ^erefore  reasonable  to  believe,  was  in  the  contem- 
plation of  the  parties  when  they  made  their  contract  It  is  a 
public  and  notorious  &ct,  which  as  such  we  may  judicially  notice, 
that  in  this  city,  and,  indeed,  in  all  crowded  cities,  losses  from 
this  ca^  constantiy  happen,  and  that  from  the  temptation  and 
&cilities  that  a  fii^  creates,  it  would  be  difficult  and  almost 
impossible  to  prevent  them.  And  when  we  call  to  mind  the 
hvxry,  confosioii,  and  disorder  that  iisuaUy  prevail,  and  the 
habits  and  character  of  those  who  form  a  large  portion  of  the 
crowd  that  usually  assemble  at  a  fire,  it  would  be  a  matter  of 
great  surprise  if  losses  of  this  description  were  Hot  as  frequent  as 
an  experience  almost  daUy  attests  they  are. 

It  was  admitted  by  one  of  the  learned  counsel  of  the  defend- 
ants, that  as  petty  losses  by  theft  not  unfrequentiy  happen,  it 
might  not  be  unreasonable  to  hold  that,  for  such  the  insurers  are 
liable,  as  a  natural  consequence  of  the  peril  insured  against;  but 
he  contended  that,  as  a  loss  by  theft  of  the  magnitude  of  that 
which  is  now  claimed,  very  rarely  occurs,  it  would  be  xmjust  to 
bold  that  the  defendants  ever  meant  to  assume  the  risk,  since  it 
cannot  be  thought  that  such  a  loss  was  in  the  contemplation  of 
the  parties  when  they  made  the  contract. 

The  argument  is  plausible,  but  it  implies  a  distinction  for 
which  there  is  no  warrant  or  precedent,  and  to  which  we  cannot 
assent  The  only  question  is,  whether  a  loss  by  theft  is  from  its 
nature  a  consequential  loss,  for  which  the  insurers  are  liable,  and 
if  this  be  admitted  or  proved,  their  obligation  to  satisfy  the  loss, 
when  not  exceeding  the  sum  insured,  cannot  be  varied  by  its 
amount 

If  all  the  costiy  furniture  of  a  dwdling-house  were  de&ced 
and  broken  by  a  disorderly  crowd  volunteering  their  aid  to 
Tescue  it  from  a  fire,  we  cannot  believe  that  the  unusual  amount 
of  the  loss  would  be  held  to  exonerate  the  insurers  from  its  pay- 
ment And  we  see  no  reason  to  doubt  that  a  loss  by  theft,  if 
covered  by  the  policy  at  all,  stands  upon  the  same  ground. 

But  were  we  prepared  to  say,  that,  if  the  loss  now  claimed  can** 
not  be  regarded  as  a  natural  consequence  of  the  peril,  and  is 
not  recoverable  upon  that  ground,  it  is  still  certain,  that  the  goods 


988  CASES  IN  THE  SUPERIOB  COUET. 


Tilton  T.  The  HamUton  Fire  Id&  Oa 


upon  which,  it  is  daimed,  before  their  r^uoTal,  were  inyolyed  in 
a  peril  that  must  have  led  to  their  destruction,  andthatj  althoii^ 
saved  firom  this  peril,  they  were  never  restored  to  the  posseasioR  • 
of  the  plainti£  Heuoe,  unless  th^  oases  o£jBrondxdt  y.  Hentigg^ 
HaJm  Y.  OorbeUj  and  Dean  y.  Sarnby  are  to  be  cast  aside,  or  it 
can  be  shown  that  there  is  a  valid  distinction  between  those 
cases  and  the  present,  the  plaintiff  must  be  entitled  to  recover. 

We  think  that  these  cases  were  rightly  decided,  and,  althotigh 
varying  in  circumstances,  in  principle  are  not  to  be  distmguiahed 
from  the  present 

It  is  true  that  a  valid  distinction  has  been  supposed  to  exist 
It  has  been  said,  that  in  e^ich  of  those  cases  there  was  aa  actual 
total  loss  by  the  perils  of  the  sea,  that  never  ceased  to  exist,  and 
that  its  continued  existence  was  in  each  case  the  ground  of  the 
decision;  while  in  the  case  before  us  there  was  no  such  Ipasof 
the  stolen  goods  before  their  removal 

But  the  supposition  upon  which  this  argument  proceeds,  it 
appears  to  us,  involves  a  mistake,  both  of  the  law  and  the  ficts. 
In  neither  of  the  cases  referred  to  was  the  original  loss  that  ifi 
spoken  of  actually  total  It  was  so  only  by  construction  of  law. 
The  loss  of  goods  on  board  a  shipwrecked  vessel,  so  long  as  they 
subsist  in  specie,  is  not  actually  total.  The  certainty  of  their 
destruction  by  the  perils  of  the  sea,  if  they  remain  in  that  situa- 
tion, it  is  true,  gives  to  the  assured  a  right  to  abandon;  but,  as 
Mr.  Phillips  has  justly  observed,  (1  Phillips,  649),  this  is  a  right 
that  the  assured  is  not  bound  to  exercise,  and  it  is  only  by  its 
exercise  before  the  goods  are  rescued  from  the  peril  and  restoied 
to  his  possession  that  the  loss  is  rendered  total.    If  the  goods  are 

landed,  and  come  again  into  his  possession,  or  that  of  his 
agen^  and,  at  a  reasonable  expense,  may  be  transported  to  tbar 

port  of  destination,  the  right  to  abandon  and  daim  a  total  loss  is 
wholly  gone,  and  a  partial  loss  only  is  recoverable.  It  seems  to 
us  manifest^  therefore,  that  the  true  grounds  of  the  decision  in 
JBaffa  V.  Cbrbett  (the  case  that  bears  the  nearest  resemblance  to 
the  present)  were  exactly  those  that  have  been  stated — ^the  oe^ 
tainty  that  the  cargo  of  the  stranded  vessel  would  have  been 
destroyed  by  the  perils  of  the  sea,  had  it  not  been  seized  by  the 
Spanish  Boyalists,  and  Ihe  £stct  that  after  the  seizure  it  never 
came  again  into  the  possession  of  the  assured.    So  here,  it  is  ce^ 
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tain  that  the  goods  upon  whioh  the  Iobb  u  claimed,  had  the7 
remained  in  the  store,  most  have  been  destrojed  by  the  fixe; 
and  eqnallj  so,  Ihat,  since  their  remoyal  they  haye  never  been 
restored  to  the  possession  of  the  plaintiff — the  loss  to  him  is 
exactly  the  same  as  if  they  had  been  oonsmned  by  the  fire.  So 
&r  as  he  is  concerned,  tiiey  were  never  rescued  jQx)m  the  peril  in 
which  they  were  involyed,  and  which  may,  therefore,  be  jnstly 
considered  the  proximate  canse  of  the  loss. 

Th^re  is  no  gronnd  for  the  allegation  that  the  goods  lose  were 
in  the  possession  of  the  plaintiff  wh^i  the  loss  happened.  They 
were  taken  fiom  his  possession  l^the  persons  who  removed  ihem, 
and  those  persons  were  in  no  sense  his  agents,  or  subject  in  any 
respect  to  his  direction  or  control.  Neither  he  nor  any  person 
acting  by  his  authority  was  present  at  the  fire.  The  case,  more- 
over, expressly  states  that  the  goods  saved  were  taken  possession 
of  by  an  agent  of  the  insurers,  who  stored  them  in  a  bnilding  of 
which  he  kept  the  key;  and  that  this  key  was  not  delivered  to 
the  plaintiff  until  the  next  morning.  Until  then  &e  goods 
saved  were  not  restored  to  his  possession.  Those  that  were 
stolen  were  at  no  time  after  their  removal  in  his  possession.  The 
property  remained  in  him,  but  the  possession  was  gone.  {Dean 
v.  Hornby y  supra.) 

The  result  of  this  discussioli  is,  that,  in  our  opinion,  the  jury 
were  rightly  instructed  upon  the  trial,  and  that  the  plaintiff  is 
entitled  to  judgment  upon  the  verdict  which  they  rendered,  and 
sucb  is  our  decision. 

An  important  case  was  cited  upon  the  argument,  {Levy  v. 
BaHUe  cmd  others^  7  Bingham,  Bep.  849)  that  hitherto  I  have 
omitted  to  notice;  and  I  refer  to  it  now,  not  as  a  positive  deci- 
sion, (which  it  is  not),  but  as  evidence  satisfactory,  if  not  conclu- 
sive, that  in  England  consequential  losses  of  the  character  of  that 
-which  is  now  claimed,  are  deemed  to  be  recoverable  under 
a  policy  in  which  fire  is  the  only  risk  insured  against,  and  are 
treated  as  losses  which  in  judgment  of  law  are  occasioned  by 
fire.  In  this  case,  nearly  the  whole  loss  that  was  claimed  was 
allied  to  have  resulted  from  the  plunder  of  the  goods  insured, 
by  the  crowd  assembled  at  the  Are.  It  was  denied  by  the  de- 
fendants that  any  such  loss  had  occurred,  and  the  &ct  was  very 
doubtful  upon  tiie  evidence;  but  it  was  not  denied  that,  if  the 
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I06B  were  proved,  &e  defendants,  as  inauieni  against  fiie,  weie 
liable  for  its  payment;  nor  was  any  donbt  as  to  their  liability 
expressed  or  intimated,  either  by  the  counsel  for  the  defendantB 
or  by  any  of  the  judges.  It  is  true,  the  question  was  not  raised; 
but  as  from  its  nature  it  could  not  have  escaped  the  attention  of 
the  parties,  we  may  be  certain  tihat  it  would  have  been  raised, 
had  not  the  defendants  and  their  counsel  been  satisfied  that  it 
was  fully  settled  by  law  and  usage  in  &vor  of  the  plaintiC 

Finally.  It  is  certainly  not  a  matter  of  r^;ret,  that  a  careM 
examination  of  the  authorities  has  led  us  to  the  conclusion  that 
the  defendants  are  responsible,  as  insurers  against  fire,  for  the 
loss  that  is  claimed.  It  seems  to  me  that  a  denial  of  their  liabi- 
lity for  such  a  loss  is  most  unwise ;  and  I  am  persuaded  that  it 
is  for  the  interest  alike  of  the  public,  of  the  assuied,  and  of  the 
insurance  companies  themselves,  that  the  defence  should  be 
overruled. 

HoFFXAN,  Justice,  dissenting. 

The  first,  and  very  important  question  is,  as  to  the  liability 
of  the  CSompany  for  goods  assum^  to  have  been  stolen  darisg 
the  fire. 

The  question  is  thus  presented :  The  judge  at  the  trial,  after 
commenting  apon  the  leading  points  of  the  testimony,  observed, 
that  the  statements  of  the  witnesses  could  only  be  reconciled 
upon  the  supposition  that  a  portion  of  the  goods  were  abstracted 
duringthe&e.  That  it  was  in  his  opinion  a  serious  and  a  doubt- 
ful question,  whether  insurers,  insuring  against  fire  alone,  are 
bound  to  make  good  any  loss  arising  from  stealing  the  goods  by 
persons  at  the  fire.  But  for  the  purpose  of  the  trial,  he  should 
charge  that  it  was  immaterial,  whether  the  goods  were  actu^y 
burned,  or  were  abstracted  or  stolen  by  persons  at  the  fire. 

The  counsel  for  the  defendants  excepted  to  that  part  of  the 
charge  in  which  the  jury  were  told  that  the  defendants  were 
liable  for  goods  stolen  at  the  fire.  The  jury  found  a  verdict  for 
the  plaantifiGs,  which  was  directed  to  be  entered,  subject  to  the 
opinion  ai  the  court  at  general  term,  as  to  the  liability  of  the 
defendants  for  goods  stolen. 

The  questfon  on  this  biQ  of  exceptions  is  presented  coupled 
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with  the  following  &cts :  The  policy  was  the  ordinary  fire  policy, 
insuring  the  plaintiff '' against  all  such  loss  and  damage  as  should 
happen  by  fire  to  the  property  specified,  from  the  1st  of  June, 
1868,  to  the  1st  of  June,  1864."  There  was  the  usual  clause  of 
exemption  fix>m  fire  happening  by  means  of  invasion,  insurrec- 
tion, &a 

The  goods  were  removed  when  thqr  wonld  have  been 
destroyed  had  they  been  suffered  to  remain,  the  store  in  which 
H.ey  were  being  itirdy  ooi>saxaed.  iC&e  oxiginaied  in  aa 
adjoming  building. 

The  proposition  involved  in  the  charge  will  comprise  the  case 
of  goods  stolen  after  they  had  been  all  safely  removed  fix)m  the 
store,  and  were  in  the  street,  as  well  as  the  case  of  a  theft  while 
they  were  yet  in  the  store.  In  the  opinion  of  one  of  my  brethren, 
a  distinction  exists  between  such  cases,  and  he  supposes  that  the 
underwriters  are  liable  in  the  first,  but  probably  not  so  in  the 
second  case.  I  do  not  myself  think  IJiat  any  solid  distinction 
exists ;  but  if  it  does,  the  charge  is  exceptionable  in  this  view  as 
embracing  the  first  case. 

To  test,  then,  the  l^al  proposition  in  its  latitude,  it  is  to  be 
assumed  that  the  goods  were  stolen  in  the  course  of  removal  firom 
the  place  of  the  fire  to  the  Sun  Buildings,  where  they  were  stored 
during  the  night,  and  from  which  they  were  deliioered  to  the 
plaintiff  the  next  morning.  ^  'U 

The  contract  is  to  indemnify  the  assured  from  a  loss  or  dam- 
age  arising  fix>m  fire.  A  loss  resulting  from  theft  presents  a  dif- 
fbrent  cause  of  injury,  and  is  not  literally  within  the  contract  of 
Indemnity. 

The  ihefi;,  then,  was  the  immediate  producing  cause;  the  fire 
was  a  cause  of  that  cause,  but  was  not  llie  direct  agent  in  the  loss. 

Now,  the  tendency  of  the  law  of  insurance,  both  marine  and 
fire,  has  been  to  determine  all  cases  of  a  similar  nature  by  a  refer- 
ence to  the  direct  proximate  cause.  The  common  maxim  is, 
causa  proxima  rum  remoia  specktiur.  Lord  Bacon  was  its  author, 
or  at  least  its  great  interpreter.  It  is  needless  to  repeat  his  well 
known  philosophic  explanation.  It  is  of  more  importance  to 
deduce  from  authorities  the  extent  and  practical  application  of 
the  rule. 

In  marine  policies  covering  a  loss  by  fire,  it  is  no  defence  that 
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it  was  caufied  by  n^ligenoe,  unless  there  was  bairatrous  conduct 
in  the  strict  sense  of  the  Wnglish  law.  (Phillips  on  Insurance^ 
yd.  ly  art  1,096,  citing  numerous  authorities.) 

So  in  the  case  of  fire  policies,  it  is  settled,  that  insurers  are 
Deqxmsible  for  loss  by  fire,  though  occasioned  by  the  neglect  of 

{Oohmbia  Insurance  Ok  t.  Laurence^  10  Peters'  Bep.  607;  Oaies 
T.  Jhdkan  Inauranoe  Oo.^  1  Sdden  B.  469;  Sl  John  y.  Tht 
Amerioan  Insurance  Co^  1  Duer  Bqp.  871.) 

In  all  cases  of  this  character,  the  fire  is  found  to  be  the  proxi- 
mate and  efSident  cause.  The  court,  finding  this,  stops  there, 
and  will  not  go  fiirther  in  the  chain  of  causes,  except  in  some 
qiecial  cases.  In  special  cases  we  find  an  inquiry  made  into 
antecedent  causes.  The  question  is,  when  will  such  a  preceding 
Ottose  control  the  decision  of  the  particular  case? 

I  think  I  am  warranted  in  saying,  that  if  the  proximate  caose 
18  within  the  policy,  the  insurers  will  not  be  exonerated  by  proof 
of  a  preceding  cause  not  within  it,  howeyer  plainly  it  led  to  the 
result  And  again,  if  the  proximate  cause  is  not  within  the 
policy,  the  insurers  will  not  be  held  liable,  although  a  preceding 
oaose  is  within  it,  and  tended  to  produce  the  loss. 

I  state  this  proposition  as  the  general  rule.  It  is  undeniable 
that  there  are  cases  in  which  a  damage  springing  directly  firom  a 
cause  not  coyered,  is  yet  to  be  attributed  to  a  peril  which  is 
eoyered.  These  are  excqytional  cases;  and  it  is  of  the  highest 
importance  to  remember  that  they  are  so,  and  that  the  other  is 
the  Tula 

If  I  mistake  not,  these  two  propositions  will  be  foxmd  more 
consistent  with  the  great  mass  of  authorities  than  any  other. 

Thus  the  case  of  the  Omer<d  Mutual  Inswrarux  Co,  y.  Sherwood^ 
(14  Howard  U.  S.  Bep.  861,)  inyolyes  the  following  points :  A 
damage  fix>m  collision  with  another  yessel  can  be  charged  to 
underwriters,  though  caused  by  the  mariner's  n^lect  It  is  a 
peril  of  the  sea.  But  damages  paid  to  the  other  yessel,  xmder  a 
sentence  in  Admiralty,  are  not  chargeable.  The  condemnation 
is  the  proximate  cause.  That  is  not  insured  against  It  is  trace- 
able to  neglect  That  cannot  of  itself  confer  a  right  of  action, 
although  it  will  not  absolye  fix>m  a  liability  once  fixed  by  the 
terms  of  the  contract 
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Id  Levi  y.  James^  (11  East  R  648,)  the  policy  was  against  the 
perils  of  the  sea,  in  the  ordinary  form,  and  there  was  a  warranty 
against  condemnation.  The  vessel  was  diiyen  by  the  wind  and 
ice  npon  the  American  coast,  and  was  seized  and  condemiied. 
The  nnderwriteis  were  discharged.  The  inmiediate  cause  c^the 
loss  was  the  condemnation. 

In  /St  John  v.  The  American  InsiMrance  06.^  (1  Duer  Eep.  871,) 
the  policy  was  against  fire,  with  a  danse  that  llie  Company  would 
not  be  responcdble  for  any  loss  occa^oned  by  the  explosion  of  a 
steam  boiler,  or  explosions  arising  £rom  any  other  cause.  A 
steam  boiler  used  on  the  premises  exploded.  The  fire  in  the 
fnmace  and  stoves  in  consequence  communicated  with  the  tim- 
bers and  wood  work,  and  the  building  was  destroyed.  The 
insurers  were  discharged. 

Now,  although  the  explosion  and  fire  were  nearly  simulta- 
neous, it  is  physically  certain  that  some  space  of  time  must  have 
intervened  between  them.  The  fire  was  strictly  the  immediate 
cause,  but  the  explosion  was  so  entirely  the  actual  and  efficient 
cause,  as  clearly  to  create  an  exceptional  case. 

In  Waters  v.  The  Merchant^  Insurance  Co.  (11  Peters'  Eep. 
218,)  one  point  decided  was,  that  a  loss  by  fire  caused  with  a 
barratrous  intention  by  the  master  and  crew,  was  not  a  loss  by 
fire,  but  one  by  barratry;  and  as  the  policy  did  not  insure  against 
barratry,  the  insurers  were  not  liable.  Justice  Story  says,  the 
barratry  concurs  with  the  element,  eo  instanM^  when  the  injury  is 
produced.  Holes  bofed  barratrously,  by  which  the  vessel  is  filled 
with  water,  is  not  a  loss  by  a  peril  of  the  sea,  but  by  barratry. 

Another  point  determined  was  that  in  a  marine,  as  well  as  a 
fire  policy,  a  loss  by  fire  falls  upon  the  insurers,  although  caused 
by  negligence.  And  lastly,  that  if  a  fire  causes  an  explosion, 
tibe  fire  is  the  actual  and  proximate  cause  of  the  loss. 

It  may  be  observed,  that  in  these  cases  and  examples,  we  can- 
not separate  the  immediate  agency  of  the  loss,  from  the  producing 
cause  of  that  agency.  The  act  of  applying  a  torch,  or  strewing 
powder,  with  a  view  to  blowing  up  the  vessel,  is  not  in  strictness 
the  ignition  of  the  vessel;  yet  the  design  and  operation  of  it  are 
one  act. 

Odbay  v.  Lloyd  (8  Bam.  k  Cres.  Bep.  798),  was  the  case  of  an 
insurance  upon  horses  warranted  fi:ee  fix)m  mortality  and  jetti- 
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son.  In  consequence  of  a  storm  they  broke  down  the  partition 
between  them,  and  kicked  and  injured  each  other,  so  that  some 
of  them  died.  The  loss  was  held  to  have  aiisen  £rom  a  peril  of 
the  sea. 

LcvwrenoR  y.  Aherdaen  (6  Bar.  k  Aid.  Bep.  107),  was  upon  a 
policy  containing  the  same  clause  as  to  mules.  In  consequence 
of  the  heavy  pitching  of  the  vessel  in  a  storm,  some  of  them 
were  killed.  The  insurers  were  held  liable.  The  word  mor- 
tality, meant  death  &om  natural  causes,  not  fix>m  violence. 

In  Totkam  v.  Hods&n  (6  T.  R  655),  slaves  died  fipom  want  of 
provisions,  but  this  was  caused  by  the  ship  being  driven  from 
her  course  by  tempests.  A  statute  (21  Qeo.  3),  had  enacted  that 
no  loss  or  dcunage  should  be  recoverable  on  account  of  the  mor- 
tality of  slaves  by  natural  death,  or  ill-treatment,  or  throwing 
overboard.  The  underwriters  were  held  not  liable.  But  Chief- 
Justice  Abbott,  adverting  to  this  case  in  Laurence  v.  Aherdeem^ 
states,  that  this  was  because  of  the  provision  of  the  statute. 
Otherwise  the  underwriters  would  have  been  responsible. 

MorUoya  v.  The  Lcmion  Adsuran/ce  Chmpcmy  (6  Excheq.  Bep. 
451),  a  vessel  laden  with  hides  and  tobacco,  shipped  sea-water, 
which  rendered  the  hides  putrid,  and  thus  imparted  an  ill  flavor 
to  the  tobacco,  and  injured  it  Held  to  be  a  damage  from  the 
perils  of  the  sea. 

There  is  also  the  case  of  Hahn  v.  (hrbeU  (2  Bing.  Bep.  205> 
The  insurance  was  upon  goods  in  a  ship  warranted  free  from 
capture.  The  ship  was  stranded  on  a  shoal  within  a  few  miles 
of  her  port  of  destination,  disabled  firom  proceeding,  and  lost 
While  lying  on  the  sand  she  was  seized  by  the  commander  at 
the  place  where  she  was  stranded,  and  confiscated.  It  was  held 
to  be  a  loss  by  the  perils  of  the  sea.  The  place  had  been  taken 
by  the  Spanish  force,  shortly  before  the  arrival.  Some  goods 
were  taken  out  undamaged,  but  the  bulk  was  greatly  injured 

This  case  is  certainly  open  to  the  remark,  that  the  loes  had 
happened,  and  was  absolute,  by  reason  of  a  peril  insured  against 
The  insurers'  liability  was  fixed.  Could  a  new  event  displace 
that  liability?  The  enemy  profited  by  the  calamity  which  was 
insured  against  In  short,  upon  the  principle  of  the  Court  there 
was  a  totol  loes  consummated,  before  the  capture  to  which  the 
loss  was  sought  to  be  attributed.     Best,  C.  J.,  says :  "  It  has 
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been  asked,  when  can  the  goods  be  said  to  have  been  totally 
lost?    The  answer  is,  when  the  ship  was  totally  lost" 

But  how  is  it  here?  The  lemoyal  was  an  act  for  the  purpose 
of  preserving  the  goods  to  the  owners,  not  to  rob  such  owners 
of  them.  In  £ict,  they  were  rescued  from  the  peril  insured 
against,  when  they  met  that  not  insured  against. 

The  case  of  Bean  y.  Hombt/  (24  Eng.  L.  &  Eq.  Bep.  85)  is  a 
striking  illustration  of  the  principle  of  this  case.  A  ship  was 
insured  for  one  year.  During  the  time,  she  was  taken  by  pirates. 
She  was  subsequently  rescued,  but  never  came  to  the  possession 
of  the  owners,  nor  had  they  the  means  of  ever  getting  posses* 
sion.  The  principle  is,  if  ^tihiere  is  once  a  total  loss  by  a  peril 
insured  against,  it  will  continue  to  be  such,  unless  something 
afterwards  occurs  by  which  the  assured  gets,  or  has  the  oppor- 
tunity of  getting,  the  property  back  to  him. 

So,  in  the  case  put  by  Mr.  Justice  Sax)BY,  in  Jfaguire  v.  The 
New  England  Company  (1  Story  Bep.  164)  of  a  capture  insured 
agaiust,  and  before  &e  vessel  is  delivered  from  that  peril,  she  is 
lost  by  fire  or  accident,  or  negligence  of  the  captors.  Tim^  loss 
shall  be  attributed  to  the  capture. 

In  that  case  the  vessel  was  insured  against  loss  by  capture  or 
seizure.  But  during  the  detention  she  became  injured  to  the 
amount  of  a  total  loss.  The  insurers  were  held  liable.  The 
capture  had  perfected  the  loss.  The  vessel  had  not  escaped  from 
thAt  peril  until  the  injury,  had  become  irremediable. 

Brondrdi  y.  HenUgg  (1  Holt  Bep.  149)  may  be  treated  as  a 
case  of  the  same  class.  The  policy  was  on  goods  from  London 
to  the  Isle  of  France,  and  covered  losses  fi^m  the  perils  of  the 
sea.  The  ship  was  wrecked,  but  some  of  the  cargo  was  landed. 
The  natives  destroyed  part,  and  plundered  the  rest  Chief- 
Justice  GiBBS  said:  "The  cause  of  the  loss  was  the  perils  of  the 
sea.  The  goods  got  on  shore  never  came  to  the  hands  of  the 
owners.    An  abandonment  was  not  necessary." 

The  French  writers  support  this  case.  Emerigon  and  Pothier 
declare,  that  the  loss  of  goods  by  pillage,  after  a  vessel  has  been 
wrecked  upon  a  shore,  is  to  be  borne  by  the  insurers.  Ship- 
wreck opens  the  insurance.  The  property  becomes  that  of  the 
insurers.  Bes  peril  domino.  {Potkier  TraiA  de$  AssuranoeSj  No. 
66 ;  Emerigon,  ch.  12,  §  29.) 
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It  ifl  Stated  as  a  general  role,  by  the  French  elementary  wiiten, 
that  the  insureis  in  a  land  policy  {assurance  ierrestre)  are  not 
bound  to  pay  more  than  the  loss  which  is  caused  inunediately 
and  directly  by  the  fire;  not  for  a  loss,  for  example,  aiJaingfroni 
any  suspension  of  business,  or  during  the  making  of  repaint 
{Arret  de  Ckm.,  Paris,  Ap.  26,  1858;  De  VUkmeumy  1,  p.  210, 
Art.  101. — ^Astor  library.) 

When,  then,  we  find  a  peril  actually  insured  against  is  tiie 
efficient  direct  cause  of  a  loss^  certainly  it  would  be  strange  to 
hold,  that  an  occurrence  tiie  mere  consequence  of  such  peril 
should  vary  the  liability.  But  the  distinction  seems  to  me 
a  broad  one,  when  the  peril  actually  insured  against  has 
not  directly  affected  the  properly,  but  its  consequenoe-^*an 
injury  not  within  the  policy,  is  to  be  the  ground  of  respon* 
sibility. 

Levy  y.  BaHlie  (7  Bingham  Bep.  849)  was  cited  and  relied  upon 
by  the  counsel  for  the  plaintiff!  The  action  waa  on  a  fire  policy, 
with  a  clause  requiring  the  assured  to  giye  a  fuU  and  true  ac- 
count of  the  damage  or  loss,  by  affidavit  or  affirmation.  In  case 
of  fraud,  or  fidse  swearing,  the  policy  to  be  roid.  The  insur- 
ance was  for  £1,000.  The  plaintiff  swore  to  a  loss  of  £1,085, 
viz.  £86  for  goods  injured  in  the  process  of  removal,  and  £1,000 
for  goods  abstracted  by  the  crowd  and  never  recovered.  The 
goods  were,  bedsteads,  tables,  chaiis,  carpets,  &a  The  defence 
was,  fraud  in  the  valuation;  that  it  was  impossible  goods  so 
bulky  and  numerous  could  have  been  carried  off  undetected. 
The  witnesses  testified  that  policemen  were  on  the  spot,  and  a 
cordon  was  foimed  almost  inunediately  after  the  fire  broke  out; 
and  that  the  fire  was  over  in  two  hours,  and  thajb  no  article  of 
bulk  could  have  been  carried  away.  The  plaintiff's  witnesses 
denied  that  the  blockade  had  been  effectual.  The  Chief-Justice 
left  it  to  the  jury  to  say  whether  the  claim  was  firaudulent  They 
found  for  the  plaintiff^  and  with  £600  damages. 

The  defendants  obtained  a  rule  for  a  new  trial,  on  the  ground 
that  such  a  verdict  did,  in  fact,  establish  the  fraud  in  the  demand 
and  also  that  the  verdict  was  against  evidence.  It  was  resisted, 
on  the  ground,  that  there  might  have  been  a  mistake  in  the  esti- 
mate of  the  goods  lost,  and  that  the  evidence  was  confiicting  as 
to  the  probability  of  loss. 
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The«  Courts  on  ooiisaltation,  Bxade  the  rule  abaolnte  for  a  new 
trial 

IJndoabtedlj  this  case  is  open  to  the  remark,  that  the  point  of 
a  freedom  &om  liability  for  goods  stolen  was  not  made  when  it 
would  have  been  decisiye.  The  granting  of  the  role  was,  how- 
ever,  manifestl j  warranted  by  the  great  disproportion  between 
the  sworn  valuation  and  the  verdict^  proving  a  case  of  foiud. 

There  is  a  line  of  cases  in  which  the  maxim  in  question  is 
qualified,  and  exceptions  permitted  upon  the  ground  of  fraud  or 
neglect)  which  was  the  producing  cause  of  the  immediate  agency 
of  the  loss.  It  is  sufficient  for  me  to  refer  to  the  late  case,  of 
Thompson  v.  Hopper  (Queen's  Bench,  Jan.  1867,  Law  Jour. 
Bep.,  voL  26,  p.  18).  Lord  Campbell  cited  several  cases  to  illus- 
trate  the  proposition  that  the  maxim  of  Lord  Bacon  was  qualified 
by  another :  dolus  circmtu  rum  purgcUur.  Among  them  is  Waters 
▼.  The  Mercha/nis^  Ins.  Co.  (11  Peteis,  IT.  S.  Bep.  218),  before  noticed, 
and  Davis  v.  QarbeU  (6  Bing.  N.  0.  747).  Tindal,  Chief  Justice, 
thereaaid:  "  The  maxim  reUed  upon  can  never  be  applied,  when 
it  contravenes  the  j^damental  rule  of  insurance:  that  the 
assoiers  a^  not  liable  for  a  loss  occasioned  by  the  wrongful  act 
of  the  assured  For  this  purpose  the  misconduct  need  not  be  the 
comsa  causans.  If  it  be  the  efficient  cause  of  the  loss,  it  is  enough." 
BeU  V.  Carskiirs  (14  East  Bep.  874)  was  also  cited  and  relied 
upon.  A  vessel  was  condemned,  and  condemnation  was  insured 
against  But  the  condemnation  was  for  not  having  such  papers 
as  a  neutral  ought  to  have  had.  The  Court  held,  the  plidntiff 's 
own  neglect  and  &ult  disabled  him  from  recovering* 

In  ibis  case  Lord  Campbell  wanders,  with  the  propensity  and 
keenness  of  his  country's  intellect,  into  the  metaphysical  distinc- 
tion between  causa  causxms  and  oausa  sine  qud  non.  Indeed,  if 
we  take  one  step  in  that  direction,  we  may  soon  be  lost  in  the 
mazes  which  led  one  of  his  able  coxmtrymen  to  say,  ''that  the 
word  ^caiLse^  has  been  so  changed,  and  given  so  many  difierent 
meanings,  in  the  writings  of  philosophers,  and  in  the  discourse 
of  the  vulgar,  that  its  original  and  proper  meaning  is  lost  in  the 
crowd." — ^Beid's  Philos.  Human  Mind,  p.  461. 

There  are  some  cases  in  our  sister  States  which  bear  closely 
upon  the  present  question,  and  which  I  proceed  to  notice. 

Jn  I^aUer  v.  The  AM^ghany  Co.  (8  Barr's  Penns.  Bep.,  p.  470), 
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the  insurance  was  against  fiie.  Adjoining  buildings  were  on 
fire ;  but  neither  the  goods  in  question,  nor  the  building  which 
contained  them,  were  touched  b  j  the  flames.  The  goods  were 
removed  under  a  reasonable  apprehension  that  the  fire  would 
reach  the^  premises,  and  were  damaged  in  the  removal.  It  was 
held  not  to  be  a  loss  within  the  policy. 

Mr.  Justice  Ghrier,  in  the  Court  below,  may  be  considered  as 
conceding,  that  if  the  building  which  contained  goods  was  on  fire, 
and  ihey  were  injured  by  the  water  iised  in  extrngoiBhing  the 
flames,  or  by  breakage  on  a  removal,  the  msurers,  und^aliberal 
construction  of  the  policy,  would  be  answerable.  But  here  the 
fire  was  the  remote  cause  of  the  injury.  Chief  Justice  Gibbs,  in 
the  Court  above,  said:  *' Insurers  are  answerable  for  direct  and 
immediate,  not  for  consequential  and  remote,  losses  fix>m  a  peril 
insured  against  When  that  is  fire,  the  instrument  of  destruction 
must  be  fire.  The  proximate  cause  determines  the  character  of 
the  loss.  On  this  principle  the  insurers  were  held  liable  for  the 
Dutch  ship  burnt  by  the  Spaniards,  in  consequence  of  the  appre- 
hension that  the  crew  was  infected  by  the  plague.  But  the 
converse  of  the  rule,  which  charges  the  insurers  with  a  Ices  of 
which  the  particular  peril  is  the  prexlmate  cause,  exempts  them 
where  it  is  the  remote  one." 

But  in  BaboocJc  v.  The  Monl  Ins.  Co.  (6  Barbour's  Rep.,  p. 
640),  Justice  Pratt  says:  "Qoods  injured  by  being  removed,  to 
save  them  fix>m  a  fire,  or  by  water  thrown  to  extinguish  it,  are 
within  the  previsions  of  the  policy." 

Case  V.  The  Hartford  Ins.  Co.  (18  Illinois  Rep.,  p.  676) :  policy 
on  goods  in  a  brick  store,  No.  88  Lake  street,  Chicago.  By  the 
policy  the  Company  was  to  be  liable  for  all  such  immediate  loss 
or  damage  as  should  happen  by  fire  firom  October  the  6th,  1849, 
to  October  the  6th,  1850.  In  case  of  fire,  the  insured  were  to 
use  all  possible  diligence  in  saving  the  property,  and  the  Company 
was  not  to  be  responsible  if  they  fiuled  in  that  respect 

A  building  immediately  adjoining  the  premises  took  fire,  and 
the  flames  threatened  the  store  with  imminent  danger.  Water 
was  thrown  upon  it,  and  came  down  in  considerable  quantitiea* 
The  doors  were  thrown  open  by  the  orders  of  the  Fire  Depart- 
ment, which  were  soon,  however,  countermanded.  Some  of  th* 
goods  were  injured  by  smoke  and  water,  and  most  of  them. 
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lemoyed  acrofis  the  street  to  other  buildings,  about  the  time  the 
store  doors  were  thrown  open.  The  damage  by.  smoke  and 
water  was  fixed  by  appraisement  The  Court,  at  the  trial, 
refused  evidence  tending  to  show  a  loss  arising  from  the  removal 
of  the  goods.  It  was  insisted  that  the  policy  protected  only 
against  immediate  loss  or  damage  by  fire,  and  there  could  be 
none  without  ignition.  Atiatin  v.  Drew  (6  Taunton  B.  486 ;  4 
Campbell,  p.  860),  was  carefiiUy  examined. 

The  Court  says:  "The  circumstances,  as  they  existed  at  the 
time  the  removal  was  made,  must  determine  the  necessity  for  it ; 
and  whatever  loss  or  damage  the  plaintiff  necessarily  sustained 
by  the  removal  of  the  property  insured,  when  the  danger  of  its 
destruction  by  fire  was  so  direct  and  immediate,  that  a  fidlure  to 
have  made  the  removal,  while  the  party  had  the  power,  would 
have  been  gross  negligence,  he  is  entitled  to  recover."  An 
objection  was  made  that  damages  caused  by  a  removal  could  not 
be  recovered,  under  a  county  for  a  loss  by  fire ;  but  this  was 
overruled. 

This  was  a  decision  of  the  majority  of  the  Coipt,  the  Chief 
Justice  dissenting.  The  goods  had  been  removed  by  the  assured; 
and  the  Court  say,  "that  they  might  have  been  so  carelessly 
removed,  and  so  wantonly  exposed,  as  to  relieve  the  insurers 
from  any  liability." 

With  respect  to  this  case  it  may  be  observed,  that  damages 
attending  a  removal — ^that  is,  from  the  breakage  or  injury 
directly  brought  upon  the  articles — ^is  an  ordinary  incident  to  a 
fire.  It  may  neo^sarily  be  anticipated,  in  every  case,  of  nearly 
all  descriptions  of  goods,  and  may  reasonably  be  considered  as 
entering  into  the  contract  It  is  like  the  damage  from  water, 
thrown  upon  goods  which  have  taken  fire,  or  are  nearly  exposed 
to  it 

In  Webb  v.  The  Protectors  Insurance  Company  (14  Missouri 
Bep.  8),  there  was  an  exception  in  a  fire  policy,  exemptmg  the 
Company  from  any  liability  for  thefii.  The  Court,  in  its  opinion, 
says,  that  if  there  had  not  been  such  a  clause  the  Company  would 
Kave  been  liable  for  losses  by  theft  during  a  fir^^the  assured 
not  being  guilty  of  any  negligence.  There  was  the  same  clause 
as  to  using  diligence^  which  was  in  the  policy  in  the  Illinois. 
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These  are  all  the  authorities  which  I  haye  found  in  any  way 
bearing  upon  the  question.  It  caonot  be  said  that  they  either 
decide  or  contain  any  rule  which,  by  just  inference,  deddes  the 
present  case. 

I  do  not  deny  that  there  are  losses  resulting  from  a  peril 
insured  against,  but  not  its  direct  effect,  which  are  covered  by  a 
policy.  A  vessel  is  driven  by  tempest  on  an  enemy's  coast,  and 
the  goods  are  seized.  It  is  aloss  by  the  perils  of  the  sea,  although 
the  pillage  is  the  immediate  agent  of  the  loss.  Ooods  are  injured 
by  water  poured  upon  them  to  extinguish  a  fire,  or  to  prevent 
its  seizing  them.  Goods  are  damaged  by  the  act  of  removal  to 
get  them  beyond  the  reach  of  flames  which  would  otherwise  con- 
sume them.  It  is  apparent  that  in  each  of  these  cases,  Baron 
Pollock's  test  is  applicabla  The  actual  injury  "  is  a  natural  and 
almost  inevitable  consequence  of  the  occurrence  of  the  peril  actu- 
ally insured  against"  (6  Exchq.  Bep.  468).  But  it  seems  to  me 
there  is  a  satisSsustory,  if  not  a  broad  distinction,  between  such 
cases  and  the  present  They  do  not  merely  depend  upon  the 
&ct  that  BQCJ^  damage  is  immediately  and  necessarily  ike  con- 
sequence of  a  Are;  but  upon  this,  that  th^are  so  in  variably  and 
inevitably  such  a  consequence,  that  it  is  almost  impossible  to 
suppose  tiiey  did  not  enter  into  the  contemplation  of  the  parties 
when  they  made  their  contract. 

In  a  strict  and  logical  sense,  no  one  would  contend  that  theft 
was  the  natural  effect  of  a  fire.  In  the  sense  of  a  common  and 
anticipated  result,  it  would  be  so  in  a  large  city,  and  scarcely  at 
all  so  in  a  small  well-ordered  village.  The  latitude  and  force  of 
the  contract  might  thus  fluctuate  with  the  numbers  and  honesty 
of  each  locality.  StiU  less  can  I  consider  such  a  result  as  inevita- 
ble. The  extent  of  precautions,  the  bulk  or  size  of  the  articles 
exposed,  the  period  of  exposure,  are  all  circumstances  to  render 
the  depredation  more  or  less  probable  under  the  worst  of  drcum- 
stances,  and  in  some  cases  to  render  it  nearly  impossible. 

I  cannot  firee  my  mind  fix)m  the  consideration  that  the  insuieia 
have  entered  into  an  express  contract,  by  which  they  have 
assumed  to  pay  a  loss  happening  by  fire,  and  have  not  engaged 
to  be  responsible  for  theft.  It  is  incumbent,  then,  upon  the 
assured  to  prove  that  a  loss  from  this  cause  was  so  plain  and 
necessary  a  consequence  firom  a  fire,  as  that  the  parties  must  have 
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intended  to  compiise  it  in  the  contract.  I  cannot  deduce  Bvudk  a 
consequence  upon  any  line  of  satisfactory  leasoning,  and  I  do 
not  find  authority  enough  to  make  it  a  rule  of  law:  It  is  not  a 
Ices  of  a  similar  nature.  It  is  not  a  loss  tfaie  necessoiyi  or  almost 
necessary  result  of  a  fire,  or  of  an  attempt  to  preserve  the  goods. 
It  is  not  a  loss  essentially,  invariably,  or  almost  invariably,  con- 
nected with  the  usual  measures  of  protection.  It  is  distinct^ 
remote,  and  inconsequentiaL 

I  am  indisposed,  for  my  own  part,  to  extend  the  engagement 
of  insurers  beyond  what  is  palpably  involved  in  their  contracts, 
or  has  been  decided  to  ber  so.  In  proportion  as  their  respon- 
sibility is  expanded  by  construction,  an  encouragement  is  given 
to  reddessness,  and  the  opportunity  is  enlarged  for  firaud 

n. — ^There  is  another  point  in  the  case,  which  requires  con- 
sideration. The  goods  were  removed  by  the  ordinary  watch, 
and  by  what  is  called  the  insurance  watch.  These  persons,  with 
the  police,  removed  the  goods,  formed  the  Hues,  and  deposited 
the  property  in  the  neighboring  store.  On  the  ensuing  morning 
the  insurers  gave  notice  to  the  plaintiffii  that  the  goods  were 
there,  and  sez^t  them  the  key. 

In  connection  with  this  evidence,  we  may  refer  to  the  sixth 
condition  of  the  policy.  It  provides  "that  in  case  of  fire,  or  of 
loss  or  damage  thereby,  it  shall  be  the  duty  of  the  insured  to 
use  their  best  endeavQis  for  securing  and  preserving  the  property ; 
ai^d  if  they  should  fidl  to  do  so,  this  company  will  not  be 
answerable  for  the  loss  and  damage  sustained  in  consequence  of 
sufihsj^ect." 

It  at  first  appeared  to  me  unreascmable,  that  such  a  covenant 
should  be  considered  as  fulfilled,  if  the  plaintiff  used  proper 
efforts,  when  actually,  and  only  when  actually  present  at  a  fire. 
It  struck  me  it  was  incumbent  on  him  to  use  some  precautions 
to  ensure  the  intelligence  of  a  fire  being  given  to  him. 

While  further  consideration  has  led  me  to  vary  this  view,  it 
has  also  induced  me  to  consider  that  imder  the  duty  imposed  by 
the  condition,  the  general  fire  watch,  police,  firemen,  and  insur- 
ance watch,  may  be  treated  as  agents  of  the  plaintiff  fi>r  protect^ 
ing  the  property. 

Thus  then  the  interest,  or  actual  employment  by  the  insurers, 
concurs  with  the  fiur  import  of  the  stipulation  of  the  assured,  to 

26 
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conatitate  these  difEerent  persons  agents  of  both  parties  for  secoi- 
ing  the  properly. 

This  view  meets  the  suggestion,  that  the  defendants  had  taken 
the  sole  control  of  the  property,  and  must  on  that  account  be 
responsible.  The  proposition  of  the  defendants  is,  that  the  goods 
could  not  have  been  stolen,  and  the  altematiye  is,  they  were 
oyerralued ;  and  the  position  is,  that  they  could  not  hare  been 
stolen,  because  of  the  entire  sufficiency  of  the  meaauies  to  goaid 
them  from  it. 

It  then  occurs  that,  whether  these  measures  were  sufficient)  is 
an  important  question  of  &ct 

The  view  I  have  taken  of  this  part  of  the  case,  is  this:  if  theft 
is  to  be  deemed  by  construction  within  the  policy  at  all,  yet 
the  underwriters  may  be  discharged,  if  the  assured  were  guilly 
of  gross  n^ligence.  Certainly  on  the  theory  of  agency  and  the 
testimony,  that  could  notbefound.  Again,  if  theft  is  not  within 
the  scope  of  the  policy,  yet  the  defendants  might  have  made  them- 
selves liable,  by  an  tmwarranted  exclusive  assumption  of  posses- 
sion and  control.    This  also  clearly  could  not  be  found. 

My  conclusion  is,  that  the  charge  of  the  judge  was  wrong,  and 
that  there  must  be  a  new  triaL     ' 


A.  Spiibs  Bbowk,  Plaintiff  and  Respondent,  v.  Bighabdbov, 

Appellant 

In  an  aotion  upon  a  note,  by  whioh  tlie  makera  promise  to  pay  to  a  third  peiaon  or 
order,  a  sum  named,  in  merchandiae^  a  oomplaint,  which  allegee  the  makiDgud 
endorsement  of  the  note  to  the  plaintii!;  and  that  the  plaintUT  ''is  the  kwfiil 
Ofwner  and  holder  of  it,"  is  soffident,  on  these  allegations  being  pat  at  ioruei  to 
admit  evidence  of  an  actual  sale  and  deliyery  of  the  note  to  the  plaintilT.  The 
examination,  by  the  plainti£^  of  his  assignor  of  the  cause  of  action,  does  no^  •■ 
the  code  read  in  October,  1856,  authorise  a  defendant  to  be  examined  in  his  ow^ 
behal(  except  as  to  the  same  matter. 

JBUd;  that  as  he  oflTered  himself  asawitness,  "generally  on  his  own  bebalC"  and  « 
the  offer  was  understood  and  treated  by  the  Court  and  counsel  as  an  oftr  to 
examine  him  on  mattera^  as  to  which  the  assignor  had  not  been  examined,  or  not 
at  all,  the  offer  was  properly  excluded.     On  an  i^peal  from  a  judgment  in  aa 


NEW  YORK-JUNE,  1867.  408 

Brown  t.  Bichardflon. 

action  tried  before  a  joiy,  the  action  wHl  not  be  examined,  as  to  ita  general  meritB^ 
npon  the  whole  evidence;  whether  the  verdict  is  against  evidence  can  only  be 
oonaidered  by  the  €k>urt  at  Qeneiil  Term,  upon  an  appeal  firom  an  order  granting 
or  refhsing  a  new  trial. 
(Before  Bosworth  k  Woodbutf,  J. J.) 
Heard,  June  9 ;  decided,  June  27, 1867. 

Tms  action  was  bioxight  against  Frederick  G-.  Bicliardson  and 
Dayid  Woods,  as  defendants,  and  comes  before  the  Court,  on  an 
appeal,  from  a  judgment  in  fSsnror  of  tlie  plaintifT,  taken  by  the 
defendant;  Bichardson  only.  It  was  tried  before  Mr.  Justice 
Campbell  and  a  jury  in  October,  1866.  It  is  brought  to  recover 
the  amount  payable  by  eight  several  instroments,  in  writing, 
called  in  the  complaint  promissory  notes,  They  are,  all,  of  the 
same  date,  and  in  the  san^e  form,  but  are  for  different  amounts, 
and  payable  on  den^and,  after  different  periods,  The  one  first 
payable  reads  thus  : 

"New  York,  April  }!2d,  1860. 
$258,76rl00. 

For  value  received,  we  jointly  and  severallj^^  promise  to 
pay  C.  L.  Brown  or  order,  in  merchandise,  on  demand,  after 
Nov.  1, 1860,  two  hundred  and  fifty-eight  76-100  dollars. 

Endorsed  F.  G.  Biceabdson 

C,  L.  Bbown.  David  Woods.'* 

The  complaint  after  averring  that  the  defendants  made  each  of 
said  notes  and  describing  them  proceeds  thus: 

"This  plaintiff  further  says,  that  said  notes  were  duly  en- 
dorsed by  the  said  C.  L.  Brown  to  this  plaintiff,  and  that  he  is 
the  lawfbl  owner  and  holder  of  said  promissory  notes;  and 
fdtbough  the  said  notes  became  due  and  payable,  and  the  pay- 
pient  thereof  was  duly  demanded  of  said  defendants  before  the 
commencement  of  tins  suit,  yet  the  said  defendants  have  not 
paid  the  same  or  any  part  thereof." 

It  then  avers  that  the  deftndants  "  are  now  justly  indebted' 
to  the  plaintiff  in  the  fiill  amount  of  each  of  such  notes,  with 
interest  £rom  their  dates,  and  prays  judgment  therefor. 

The  answer  of  Bichardson,  inter  cJda^  puts  in  issue  the  allega- 
tions, as  to  the  endorsement  of  the  notes  to  the  plaintiff  and  as 
to  his  being  the  lawful  owner  and  holder  of  them. 

On  the  trial,  C.  L*  Brown^  was  admitted  as  a  witness  for  lihe 
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plaintiff  agamst  the  objection  and  .excep^on  of  the  defendant, 
the  objection  being,  "that  the  complaint  does  not  show  any  suffi- 
cient transfer  of  the  notes,  upon  which  this  action  was  brought'^ 
When  the  plaintiff  offered  to  read  the  notes  in  evidence,  the 
defendant  "objected  on  the  same  ground  as  raised  to  the  wit- 
ness," which  was  over-ruled,  and  he  excepted ;  when  the  plain- 
tiff rested. 

"  The  defendants'  counsel  moved  for  b>  dismiHRal  of  the  com- 
plaint, on  the  ground  that  the  notes  or  contracts  stated  in  the 
complaint  were  not  negotiable  or  transferable  as  promissory 
notes,  and  that  there  was  no  transfer  proven  to  entitle  the 
plaintiff  to  maintain  this  action ;  which  motion  was  denied,  and 
the  defendants'  counsel  excepted." 

The  evidence  of  an  actual  sale  and  delivery  of  the  notes,  by 
0.  L.  Brown  to  the  plaintiff,  was  explicit  and  uncontradicted,  and 
was  given  by  Brown,  on  his  cross-examination,  by  the  defend- 
ants' counseL 

"  The  defendants'  counsel  called  Frederick  O.  Bichardaan^  one 
of  the  defendants  in  this  action,  generally  on  his  own  behalf  to 
whom  the  plaintiff's  counsel  objected,  which  objection  the  Court 
sustained,  and  the  defendants'  counsel  duly  excepted*" 

The  plaintiff  obtained  a  verdict,  under  a  charge,  fixnn  the 
Court,  which  is  not  set  out  in  the  case,  and  to  which  no  excep- 
tion appears  to  have  been  taken.  Judgment  having  been  entered 
on  the  verdict,  the  defendant,  Bichazdaon,  appealed  £rom  it  to 
the  General  Term. 

m 

John  Oookf  for  the  appellant,  contended  that, 

**The  Judge  erred  in  allowing  these  alleged  notes  to  be  read 
in  evidence  under  the  defendant's  exception,  they  not  being 
either  negotiable  or  promissory  notes,  but  a  mere  memorandum 
to  have  an  amount  in  merchandise,  and  this  complaint  is  wholly 
defective  in  the  necessary  form  and  averments  to  recover  on 
these  memorandums,  falsely  called  promissory  notes,  as  for 
money,  when  they  are  a  contract  only  to  deliver  goods. 

"Also,  the  Judge  erred  in  not  dismissing  this  complaint|  n 
moved  for  by  defendants,  upon  the  plaintiff  resting." 

John  Andrews^  for  plaintiff  and  respondent 
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Bt  ths  Coubt.  Boswokth,  J.— -The  defendant^  RicliardBoii, 
ofiered  himself,  '^generallj  on  hifi  own  behalf"  as  a  witness,  and 
was  excluded.  To  the  decision  excluding  him,  his  counsel 
excepted.  The  plaintiff's  assignor,  of  the  xsauses  of  action  stated 
in  the  complaint^  was  examined  as  a  witness  on  behalf  of  the 
plaintiff  But  the  examination  of  such  assignor  did  not  author* 
ize  the  defendant  to  be  a  witness  generdtly  on  his  own  behalf 
but  only  "to  the  same  matter"  as  to  which  the  aasignor  had  been 
examined  (this  action  having  been  tried  in  October,  1866). — Code, 
§  899 ;  Laws  of  1861,  p.  908.  It  is  apparent  fiom  the  case,  as 
we  think,  that  this  offer  was  made^  and.  that  the  Court  and  coun- 
sel treated  and  understood  it,  as  an  off^  to  examine  Bichardson 
to  matters  as  to  which  the  plaintiff's  assignor  had  not  been 
examined,  and  that  the  defendant,.  Bichardson,  did  not  desire  to 
be  examined  at  all,  if  the  examination  was  to  be  restricted  to 
the  same  matters  to  which  the  assignor  had  been  examined. 
The  <^er  thus  viewed  was  properly  rejected  This  exception 
is  not  noticed  in  the  printed  points  of  tiie  appellant,  submitted  on 
this  appeal;  but^  finding  it  upon  the  record,  it  seemed  to  us  that 
it  should  not  pass  unnoticed. 

But  the  appellant^s  counsel  contends  that  the  complaint  is 
fiKtally  defective. 

It  is  true  that,  the  notes  are  not  negotiable  in  such  sense,  that 
an  assignee  of  them  could  .maintain  an  action  upon  them  at  com- 
mon law,  in  his  own  name.  But  they  are  vendible  and  assigna- 
ble. They  are  oorrecfly  described  in  the  complaint.  The 
complaint  states,  that  they  were  duly  endorsed  to  the  plaintiff 
that  he  is  the  lawful  owner  and  holder  of  them,  and  that  payment 
of  them,  before  tiie  commencement  of  this  suit)  was  duly 
demanded,  and  that  no  part  of  them  has  been  paid.  These  alle- 
gations having  been  put  at  issue,  are  sufficient  to  admit  proof  of 
an  absolute  sale  and  delivery  of  the  notes  to  the  plaintiff  and  of 
a  demand  of  payment  of  them,  and  of  a  reAisal  by  the  defend- 
ants to  pay.**  We  must  presume  that  the  cause  was  submitted 
to  the  jury  under  proper  instructions,  as  the  charge  does  not 
appear  in  the  case. 


*  See  I'fMlt  T.  CcmOkcra^  16  N.  T.  B.  4S». 
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We  are  not  at  liberty  to  review  the  evidencei  asto  the  general 
merits  of  the  action,  as  no  appeal  has  been  taken  firom  any  order 
of  the  special  term,  denying  a  motion  for  a  new  trial  We  can- 
not ascertain  firom  the  case  before  ns  that  the  defendant  applied 
to  the  special  term  for  a  new  trial,  on  the  ground  that  the  y^cfc 
was  against  evidence. 

None  of  the  exceptions,  presented  for  onr  consideration,  being 
well  taken,  the  judgment  must  be  afl&rmed,  with  costs. 


Henbt  Wabdwell  t^.  BiCHARD  PATRICK  and  Joseph  Tabsait. 

The  endoraemettt,  by  a  Sheriii;  or  other  officer,  of  the  time  of  the  receipt  of*  "nm- 
moDB"  in  an  aodon,  is  not,  of  iteelC  eyideoce  of  the  ftct^  so  as  to  show  the  time  of 
the  oommenoement  of  an  actioD,  ^thin  the  99th  section  of  the  Coda  Then  not 
being  any  statutoiy  proviaon  requiring  such  an  endorsement,  as  in  esse  of  in  eze* 
cation,  the  role  which  admits,  as  evideiloe,  such  endorsement  in  the  latter  cai^ 
does  not  apply. 

A  hondjlde  assignment  of  a  dean  bill  of  ladiog  to  a  purofaaaer  for  Tahie  is  eqoinknt 
to  an  unconditional  deliyery  of  the  goods  themselyesi  so  &r  as  to  supeneda  nd 
render  unimportant  any  conditional  contract  between  the  original  owner,  or  tba 
party  making  such  consignment,  and  the  consignee. 
(Before  Dukb,  OL  J.,  and  HomoN,  J.) 
Heerd,  May  28;  dedded,  June  2T,  1857. 

This  is  an  appeal  by  the  defendant,  Patrick,  from  a  judgment 
entered  npon  a  rerdict,  in  &yor  of  the  phiintif^  agaihst  him,  for 
the  sum  of  $1018  48.  The  defendant^  Taiiatt,  had  a  verdictin 
his  &y or,  and  recovered  costs. 

The  stipulation  of  the  parties,  and  1^  evidence,  established  the 
following  &cts : 

Hie  firm  of  Simcoz,  Pemberton,  &  Co.,  of  Birmingham,  sold, 
on  the  81st  of  March,  1847,  two  cases  of  hardware,  the  property 
in  questicHi)  to  Edward  W.  Pemberton,  of  New  York,  on  credit, 
and  sent  thp  same  to  Daniel  Willis,  of  Liverpool,  to  be  shipped 
to  Pemberton.  This  was  done,  and  a  bill  of  lading  (in  which 
Willis  is  named  as  the  shipper,  and  stating  that  the  goods  are  to 
be  delivered  "  unto  order  or  assigns,"  and  endorsed,  "deliver  the 
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within  mentioned  goods  to  Mr.  E.  W.  Pemberton,  or  order — 
Daniel  Willis,")  and  inyoices  were  sent  to  Pemberton  by  the 
ship  Garrick.  The  goods  were  worth  £100. 9s.  4d.  The  defend- 
ant, Patrick,  was  authorized  b j  the  vendors  to  mz^  the  goods 
in  transitu^  and  sell  them,  or  retom  them. 

In  the  month  of  May,  1847,  Pemberton  assigned  the  bill  of 
lading  to  Caleb  Le  Baron,  who  paid  him  $600  for  the  same.  On 
the  14th  of  May,  1847,  the  goods  arrived.  The  duties  were 
not  paid,  and  the  goods  went  to  the  publio  stores.  They 
remained  there  until  the  29th  of  January,  1849,  when  they  were 
taken  by  Patrick,  as  agent  and  attorney  of  Simcoz,  Pemberfcon 
k  Co.,  he  paying  the  duties,  and  claiming  the  right  to  stop  them 
in  transitu. 

The  evidence  is,  that  between  January  and  May,  1847,  Pem- 
berton was  indebted  to  Le  Baron,  in  at  least  $1,000.  Tl^  trans- 
action as  to  the  bill  of  lading,  took  place  early  in  May,  1847. 
Le  Baron  obtained  it,  and  paid  the  money  before  the  vessel 
arrived. 

The  goods  were  not  bonded,  but  lay  at  the  Custom  House  for 
abont  twenty  months  after  their  arrival 

The  plaintiff  claims  under  an  assignment  fiom  Le  Baron. 

The  cause  was  tried  before  Chief-Justice  Oaxlet  (and  a 
jury),  xmder  whose  direction  the  jury  found  a  verdict  against 
^e  defendant  Patrick,  upon  which  the  judgment  appealed  from 
was  entered. 

The  case  presents  one  exception  to  the  charge  of  the  Judge, 
and  two  exceptions  as  to  his  rulings  during  the  trial  The  &cts 
connected  with  the  exception  to  the  charge,  are  stated  in  the 
opinion  of  the  Court. 

Mr.  Van  Yleeck^  for  appellant 

J.  E.  BurriU^  for  respondent 


Bt  thb  Coubt.  Hoffkak,  J.— We  shall  first  consider  the 
exception  to  the  charge  of  the  Judge,  respecting  the  effect  of  the 
Statute  of  Limitations. 

After  the  testimony  had  been  dosed,  the  Judge  remarked, 
that  the  pleadings  set  up  the  Statute  of  Limitations,  and 
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nothing  had  been  said  about  it  The  coxmBel  for  the  de^dantB 
stated  that  the  sommons  was  not  served  until  the  16th  of  Febra* 
ary,  and  insisted  that  it  was  for  the  plaintiff  to  show  that  the 
action  was  oommenced  within  six  years.  The  coonsel  for  the 
plaintiff  contended  that  it  was  for  the  defendant  to  show  tiiat 
the  action  was  not  commenced  within  six  years,  and  so  die 
Judge  ruled. 

But  apparently  waiving  this  decision  in  his  &vor,  the  coimfiel 
of  the  plaintiff  read  in  evidence  the  summons  and  the  endone- 
ment  Ihereon,  a  copy  of  which  is  in  the  case.  The  counsel  of 
the  defendants  again  insisted  that  there  was  no  proof  to  show 
that  the  action  had  been  commenced  within  six  years  after  the 
cause  of  action  accrued. 

The  Judge  charged,  that  as  to  Ihe  Statute  of  limitations,  the 
cause  of  action  accrued  on  the  29th  of  Januaiy,  1849,  when  the 
goods  were  taken ;  that  although  the  summons  was  served  in 
Februaiy,  1865,  yet  from  the  delivery  of  it  on  the  261ih  of 
January,  1856,  and  its  subsequent  service,  the  action  was  to  be 
deemed  commenced  at  the  time  of  such  delivery. 

To  which  ruling  of  the  Judge,  as  to  the  proof  of  the  com- 
mencement of  the  action,  the  counsel  for  the  defendant  then  and 
there  excepted. 

The  jury  found  for  the  plaintifl^  as  before  stated. 

The  summons  produced  in  evidence  is  dated  Januaiy,  186^ 
and  is  endorsed — 

^'  Beceived,  January  25, 1866. 

"J.  C.  WlLLKTP,  Under  Sherry 

The  C!ode  {§  99)  provides,  that  an  attempt  to  commence  an 
action  is  deemed  equivalent  to  the  commencem^it  thereof  within 
the  meaning  of  the  title  (Time  of  Commencing  Actions),  when 
the  summons  is  delivered,  with  the  intent  that  it  shall  be  actoally 
served,  to  the  sheriff  or  other  officer  of  the  county  in  which  the 
defendants,  or  one  of  them,  usually  or  last  resided.  The  attempt 
must  be  followed  by  service  within  sixty  days. 

The  service  was  made  on  the  16th  of  February,  and  Ihe  sec^ 
tion  would  be  complied  with  iuHy,  if  the  proof  of  the  delivery 
to  the  sheriff  on  the  25th  of  January  was  sufficient  The  certifi* 
oate  of  the  service  by  the  sheriff  is,  that  he  served  it  on  the 
defendants,  at  the  dty  and  county  of  New  York. 
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Bj  the  tenth  section  of  the  Act  ^'of  Execations,  and  the 
Batiee  of  Officers  thereon,"  tiie  sheriff  or  officer  leceiving  an 
execution,  shall  endorse  thCTeon  the  year,  month,  day,  and  hour 
of  the  day,  when  he  receiyed  the  same  (2  R.  &  864,  §  10). 
There  are  also  express  statatory  provisions  as  to  the  duty  of 
flherifb  to  make  return  of  process  (2  B.  S.  440,  §  80, 81).  In  such 
cases  the  executions,  or  other  process,  with  the  return  endorsed 
iroon  them,  are  made  competent  evidence  between  the  parties, 
{Henderson  v.  OoAmSj  14  Barbour  Bep.  15 ;  Sheldon  v.  Payne^  8 
Selden,  468).  But  we  do  not  find  any  provision  making  it  the 
duty  of  the  sheriff  to  endorse  the  day  of  receiving  original 
process  in  an  action  upon  it  The  78di  section  (2  B.  S.  440) 
provides,  that  when  process  of  any  description  is  delivered  to 
the  sheriff  to  be  executed,  he  shall  give  to  the  person  ddivering 
the  same,  if  required,  a  minute  in  writing,  spedfying  the  names 
of  the  parties,  ^e  general  nature  of  tiie  process,  and  the  day  of 
receiving  the  same.    Ko  such  certificate  was  here  obtained. 

Our  opinion  is,  that  the  endorsement  by  the  deputy-sherifl^ 
of  the  delivery  of  the  summons  at  the  office,  is  not  evidence  of 
the  &ct.  No  statute  has  prescribed  the  du^  of  making  such 
an  endorsement;  and  it  is  upon  that  ground,  and  upon  the  fidih 
of  the  law  that  officers  correctly  discharge  a  statutory  duty,  that 
the  admissibility  of  such  evidence  depends. 

It  is  then  insisted,  that  the  point  was  not  raised,  or  at  least 
does  not,  upon  this  case,  appear  to  have  been  raised.  We  think, 
after  some  hesitation,  that  there  is  enough  in  the  exception  to  call 
for  a  decision  of  the  point  The  exception  is  because  the  Judge 
ruled  upon  the  proof  of  the  commencement  of  the  action.  The 
naked  proposition  of  law  involved  in  the  charge,  no  respectable 
counsel  could  dream  of  questioning.  This  was  simply,  that  by 
ft  delivery  of  the  summons  to  the  Sheriff  on  the  26th  of  January, 
followed  by  a  service  in  the  month  of  February,  (of  course  within 
sixty  days,)the  action  should  be  deemed  to  be  commenced  on  the 
former  day.  It  was  the  proof  on  which  this  proposition  rested, 
which  was  questioned,  not  the  law  resulting  from  proven  &cta. 

The  fict  that  the  counsel  of  the  defendants,  previous  to  the 
charge,  insisted,  that  there  was  no  proof  that  the  action  had  been 
commenced  within  six  years,  confirms  our  view. 

2.  The  next  question  arises  upon  the  defendants'  o£fer  to  show 
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that  the  sale,  from  the  owners  of  the  goods  to  Pemberton,  was  a 
conditional  sale,  which  offer  was  overraled. 

The  counsel  of  the  plaintiflb  correctlj  insists,  that  where  a 
dehyeiy  of  goods  has  been  made  unconditionally,  tae  &cX  that 
the  sale  was  conditional,  provided  the  deliyerj  was  absolute,  ia 
of  no  importance,  {Smyth  y.  Lynesy  1  Selden,  41.) 

But  is  the  transfer  by  endorsement  of  a  bill  of  lading,  eqiiiya- 
lent  to  a  delivery  of  property,  so  as,  (when  made  to  a  hcm&fiie 
purchaser,)  to  preclude  evidence  of  a  conditional  contract  between 
the  original  parties? 

We  think  that  a  honi  Jidt  transfer  of  a  dean  bill  of  lading  ia 
tantamount  to  an  actual  delivery  of  goods  themselves,  so  as  to 
supersede  any  previous  conditional  contract  between  the  con- 
signee and  owners.  Hence,  the  proof  offered  would  have  been 
immateriaL 

In  Conard  v.  The  AGaniic  Insurcmoe  Oompant/j  (1  Peters'  U.  & 
Bep.  446,)  the  law  is  thus  stated.  "It  is  a  settled  rule  of  com- 
mercial law  that  the  consignee  is  thus  constituted  the  authorized 
agent  of  the  owner,  to  receiye  the  goods ;  and  by  his  endorsement 
of  the  bill  of  lading  to  a  bond  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  adverse  interest,  the  latter 
becomes,  as  against  aU  the  world,  the  owner  of  the  goods.  This 
is  the  result  of  the  principle,  that  bUls  of  lading  are  transferable 
by  endorsement,  and  thus  may  pass  the  property.  It  matters 
not  whether  the  consignee  in  such  a  case,  be  the  buyer  of  the 
goods,  or  the  &ctor  or  agent  of  the  owner.  His  transfer  in  such 
a  case,  is  equally  capable  of  divesting  the  property  of  the  owner, 
and  vesting  it  in  the  endorsee  of  the  bill  of  lading.  And,  strictly 
speaking,  no  person  but  such  consignee  can,  by  any  endorsement 
of  the  bill  of  la<ling,  pass  the  legal  titie  to  the  gooda  But  if  the 
shipper  be  the  owner,  and  the  shipment  be  on  his  own  aoooont, 
and  risk,  although  he  may  not  pass  the  titie  by  virtue  of  the 
mere  endorsement  of  the  bill  of  lading,  unless  he  be  the  consignee, 

or,  (what  is  the  same  thing)  it  be  deliverable  to  his  own  order, 
yet  by  any  agreement,  either  on  the  bill,  or  by  a  separate  instm- 
ment,  he  can  pass  the  legal  titie  to  the  same ;  and  it  will  be  good 
against  all  persons  except  such  a  purchaser  for  a  valuable  oon- 
siden^tion,  by  an  endorsement  of  tiie  bill  of  lading  itself.  Such 
an  assignment  not  only  passes  the  legal  titie  as  against  hia 
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agents  and  ftctois,  but  also  against  co^editois,  in  &yor  of  the 
assignee." 

8.  Upon  the  other  objection,  as  to  tiie  admission  of  a  question 
pat  to  Le  Baron,  by  the  plaintiff,  it  was  but  slightly  pressed  by 
the  counsel,  and  we  think  it  is  not  well  ta^en. 

There  must  be  a  new  trial  with  costs  to  abide  the  event* 


WniTJAVfS    FSBSTDYJST   OF    THE    MaBKET     BANK,    V.    TOWK- 

8END  ST  Alu 

Mdng  thenote  of  ft  debtw,  or  »  tnmafer  of  property  from  him,  as  oolktonl  secaritj 
only,  withoat  any  agreement  to  extend  the  time  of  payment  of  the  original  debt) 
does  not  operate  to  suspend  the  remedy  on  the  orighial  debt,  either  against  such 
debtor  or  his  snretieflL 

!nie  new  seoority  being  a  note  of  the  original  debtor  at  twelve  montha,  secured  by 
his  mortgage  of  real  estate^  the  whole  effect^  of  taking  them  as  oollateral  security 
merely,  is,  that  such  mortgage  oannot  be  fbredoeed  until  the  twelTO  months'  note 
heoomesduSL 

Man  delay  to  sue  the  prindpa],  howeyer  long  continued,  does  not  diachaige  the 
surety. 
(Before  Boswobkh  and  Woodbuit,  J.  J.) 
Heard,  June  18 ;  decided,  June  d7, 1857. 

This  action  is  brought  by  R  S.  Williams,  as  President  of  the 
Market  Bank,  against  E.  W.  Townsend  and  €teorge  Williams, 
as  makers  of  one  note  and  endorsers  of  another,  and  against 
James  B.  Townsend,  as  endorser  of  the  first  note  and  maker  of 
the  last 

It  was  tried  on  the  18th  of  March,  1867,  before  Ohisf  Jusncx 
Oaxlsy  and  a  jury,  and  comes  before  the  Gteneral  Term  on  a 
verdict  taken  subject  to  the  opinion  of  the  Court 

The  first  note  is  dated  January  8, 1866 ;  is  for  tiie  sum  of 
$5,000;  is  payable  46  days  after  its  date,  to  the  order  of  James 
B.  Townsend,  and  is  made  by  "  E.  W.  Townsend  &  '^T'illiams.'' 

The  second  note  is  dated  January  26, 1866 ;  is  for  the  sum  of 


•  As  to  the  rights  of  s  lend  fide  endonee  of  a  bill  of  lacBng  for  talue^  see  Vows  ▼. 
JVrrte,  16  K.Y.B.d2& 
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$7,000;  is  payable  SO  days  after  its  date,  to  the  oider  of  "  £.  W. 
Townsend  &  Williams ;''  and  is  signed  bj  ''James  B.  Townsend.*' 

The  complaint  aU^ges  the  making  and  endoiBfflnent  of  each  note, 
and  the  delirery  of  it  to  the  plaintiff  before  its  maturity,  and 
that  before  "  it  became  due  and  payable,  protest  of  said  note  was 
expressly  waived"  by  the  maker  l^ereof ;  that  no  part  of  either 
has  been  paid,  and  prays  judgment  for  their  aggregate  amount 
and  interest 

James  B.  Townsend  did  not  appear  in  the  action.  E.  W. 
Townsend  &  Williams  put  in  an  answer,  in  which  they  allq^ed, 
that  they  made  the  first  and  endoised  the  second  note  without 
consideration^  and  for  the  accommodation  of  James  B.  Townsend ; 
that  the  plaintiff  knew  this  before  he  took  either  note;  and  that 
before  either  note  became  due  they  so  notified  the  plaintifE|  and 
that  he  must  look  to  James  B«  Townsend  for  payment  It  also 
allegeSj  that  at  or  about  the  time  ''the  said  notes  became  due  and 
payable^  the  said  James  B.  Townsend  paid  the  same  to  the  plain- 
tiff by  giving  his  own  (the  said  James  B.  Townsend's)  note  for 
the  sum  of  twelve  thousand  dollars,  payable  in  twelve  months 
from  the  date  thereof  which  said  date  was  the  25th  day  of 
f'ebruaiy,  1866,  and  at  the  same  time  executing  and  delivering 
to  the  plaintiff  a  mortgage  upon  property  and  real  estate  in  the 
city  of  New  Yorkj  for  the  purpose  of  securing  the  payment  of 
said  note  last  mentioned,  which  said  mortgage  was  recorded  in 
the  oflEice  of  the  Begister  of  the  city  and  county  of  New  York, 
in  Liber  476  of  Mortgages,  page  658,  on  the  2d  day  of  March, 
1865,  and  which  said  note  and  mortgage  last  above  described 
were  accepted  and  received  by  the  said  plaintiff  in  payment  and 
satisfaction  o^  and  for  the  said  two  notes  mentioned  and  set  forth 
in  the  plaintifi^s  complaint"  That  this  was  done  without  the 
knowledge,  consent,  or  assent  of  said  defendants.  That,  bj 
accepting  and  receiving  said  note  of  $12,000  from  James  B. 
Townsend,  and  said  mortgage,  these  defendants  were  discharged 
from  all  liability  on  each  of  said  notes. 

On  the  trial  the  plaintiff  produced  and  read  the  two  notes  in 
evidence,  and  rested  his  case*  The  following  proceedings  were 
then  had: 

"  The  counsel  for  the  defendant,  after  stating  his  defence  to 
the  court  and  juryj  called  as  a  witness — 


NEW  YORK—JUNE,  1867.  41$ 

WiUtamB  T.  Townsend. 

iZ^ier^  J3^  Saydockj  who  testified: — ^I  am  the  caahier  of  the 
Market  Bank,  and  irss  at  the  tiines  the  notes  in  suit  were  takei^ 
and  when  the  j  became  due ;  these  notes  were  renewals  of  original 
notes  held  by  the  bank,  endorsed  bj  the  firm  of  Walter  B. 
Townsend  &  Go. ;  wh^L  the  notes  in  suit  fell  dne  ihey  were  not 
paid ;  about  that  time  I  received  a  note  for  $12,000  firom  James 
B.  Townsend,  and  a  mortgage  for  the  same  amount^  as  collate- 
ral security  for  the  payment  of  these  two  notes;  (the  mortgage 
and  note  reoeiyed  in  evidence.)  Neither  Mr.  £•  W.  .Town8ei^4 
nor  Mr.  Williams  were  present  at  the  time ;  there  was  nothing 
said  about  extending  time  that  I  recollect ;  nothing  was  said 
about  time  on  the  notes  in  suit;  we  wanted  more  security, 
and  we  took  what  we  could  get 

Bdng  cross-examined,  he  said:  .Nolihing  was  ever  realized 
from  the  note  and  mortgage  taken  from  James  B.  Townsend 
as  security;  the  mortgage  was  the  third  one  on  the  property,  the 
first  one  was  foreclosed,  and  there  was  not  enough  to  satisfy  that. 

The  defendants'  counsel  here  announced  to  the  Court,  that 
he  abandoned  all  defence,  as  &r  as  tbe  note  &fr  $6,000  was 
oonoenied. 

The  plamtiff's  counsel  offered  to  show  that  at  the  time  this 
indebtedness  accrued  to  these  defendants,  the  money  received 
on  account  of  the  note  for  $7,000  was  for  E.  W.  Townsend 
&  Williams,  and  that  James  B.  Towi)send  made  the  note  for 
their  accommodation. 

The  defendants'  counsel  objected  to  this  being  shown.  The 
Court  overruled  the  objection,  and  defendants'  counsel  duly 
excepted. 

Cross-examination  resumed :  I  learned  firom  James  B.  Town- 
send,  the  maker,  that  this  note  was  for  the  benefit  of  E.  W« 
Townsend  &  Williams. 

(The  defendants'  counsel  objected,  on  the  ground,  that  admis- 
sions of  James  B.  Townsend  were  incompetent  evidence  to  this 
testimony.    Objection  sustained.) 

James  B.  Townsend  was  a  member  of  the  firm  of  E,  W.  Town- 
send  k  Williams;  he  became  so  in  March,  1864. 

(Defendants'  counsel  objected,  because  the  complaint  set  up 
that  the  copartnership  consisted  but  of  two  member^  The 
CJQurt  l^eld  tlyat  tl^e  description  in  the  complaint  of  S,  W. 
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Townaend  and  WiUioms,  as  oo-defendants,  did  not  bind  the 
plainti£&  as  to  the  number  of  members  in  the  firm.  Defendants' 
counsel  excepted.) 

To  the  Court:  I  understood,  from  James  B.  Townsend,  that 
he  was  a  special  partner,  and  had  an  interest  of  $16,000  in 
the  firm. 

The  following  testimony  was  taken  subject  to  the  objectionB 
of  defendants'  counsel,  as  before  taken* 

Cross-examination  continued:  He  told  me  he  was  a  special 
partner  at  a  time  he  wished  to  borrow  $1,000  for  the  firm; 
he  said  that  the  old  firm  of  Walter  B.  Townsend  &  Co.,  con- 
sisting of  Walter  B.  Townsend,  E.  W.  Townsend,  &  Williams^ 
were  indebted  to  him  in  the  sum  of  about  $15,000 ;  that  whea 
Walter  B.  Townsend  died,  the  other  members  of  the  old  firm 
formed  a  new  partnership,  consisting  of  E.  W.  Townsend  k 
Williams;  and  that  they  took  him  in  as  a  special  partner,  by 
crediting  the  sum  of  $16,000  due  the  old  firm  to  him  on  ihm 
books. 

Both  sides  rested. 

The  Court  directed  the  jury  to  find  a  verdict  for  the  plaintiffii 
for  $18,727  -AV  (the  amount  claimed,  and  interest),  subject  to  the 
opinion  of  ihie  Court  at  General  Term,  and  to  be  heard  there  in 
the  first  instance,  with  liberty  to  the  Court  to  annul,  or  modify 
the  verdict  as  to  the  $7,000  note,  as  they  may  be  advised. 
Judgment  suspended  in  the  meantime.    Yerdict  accoidingly/' 

A,  Wahemarij  for  plaintiff 

A.  Dickinson^  for  defendants,  made  and  argued  the  following 
points. 

'  First — ^By  giving  time  to  the  maker,  without  the  consent  of 
the  endorsers,  the  endorsers  were  discharged. 

People  V.  Janaen^  7  John.  882 ;  BaMxme  v.  Warren^  10  John. 
687 ;  Kirig  v.  Baldwin,  2  John.  Ch.  664. 

Second. — ^The  taking  of  collateral  security,  payable  at  a  future 
time,  ia,  in  the  absence  of  proof  to  the  contrary,  an  agreement  to 
wait  until  the  security  becomes  due.    {Wood  v.  J^ereon  Co. 
Bank,  9  Cow.  194.)    Thkd,  the  plaintiff's  offer  to. show  tha^ 
at  the  time  the  indebtedness  accrued  to   these  defendants^ 
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the  money  reoeiyed  on  acconnt  of  the  note  for  $7000  was  for 
E.  W.  Townsend  and  Williams,  even  if  such  fisict  were  shown 
by  competent  evidenoe,  amounts  to  nothing,  as  it  is  shown 
that  the  note  was  in  renewal  of  another,  endorsed  by  Walter  B. 
Townsend  &  Go. ;  and  even  if  it  were  not  so,  time  given  to  an 
accommodation  maker  discharges  the  endorser.  The  ruling  of 
the  judge,  in  permitting  the  evidence,  was  erroneous.  Fourth, 
tiie  testimony  of  witness  Hay  dock,  as  to  the  statement  made  by 
James  B.  Townsend,  is  incompetent  to  charge  the  defendants  E. 
W.  Townsend  and  Geoige  Williams  as  to  co-partnership,  and 
should  not  have  been  admitted.  {WhUney  v.  Ferris,  10  Johu. 
B.  66 ;  MkheU  v.  Boubtane  etal,  2  Hall's  B.  861,  367.)  Fifth, 
the  complaint  alleges  that  the  firm  of  E.  W.  Townsend  & 
'Williams  consisted  of  but  the  two  persons;  and,  under  such 
carcomstances,  the  plaintifb  certainly  cannot  drag  a  third  party 
into  the  firm  upon  alleged  statements  of  such  third  party,  and 
then,  by  allied  admissions  of  such  third  party,  bind  tiie  firm  of 
E.  W.  Townsend  &  Williams. 

James  B.  Townsend  was  /x>mpetent  to  testify  to  such  &cts  as 
might  charge  his  co-defendants,  and  the  evidence  of  his  statements 
to  a  third  party,  though  sufficient  to  charge  himself  (James  B. 
Townsend,)  were  insufficient  to  charge  his  eo-defendants. 

The  testimony  of  Bobert  H.  Haydock,  objected  to  by  the  defend- 
ants, and  admitted  subject  to  such  objection,  was  erroneously 
admitted,  and  should  have  no  weight  in  determining  the  amount 
of  recovery. 

A  new  trial  should  be  granted  or  judgment  given  for  the  plain- 
tiff for  the  $6,000  note  alone. 

Bt  the  CotJBT.  BoswoBTH,  J.— The  deUvery,  by  Jas.  B. 
Townsend,  of  a  note  made  by  him,  for  $12,000,  payable  12 
months  from  its  date,  for  the  amount  of  Ihe  two  notes  in  suit, 
with  a  mortgage  to  secure  the  payment  of  it,  and  the  acceptance 
by  the  plaintiff  of  such  note  and  mortgage,  merely  as  collateral 
security  £>r  the  payment  of  the  two  notes  vpt  suit|  d&d  not  operate 
jper  se  to  suspend  bH  right  of  action  against  Townsend,  upon  the 
two  Qotes,  until  the  nuiturity  of  the  $12,000  note. 

Unless  they  were  accepted  upon  an  agreement,  to  extend  the 
tune  of  payment  of  the  two  i^otes  to  Jas,  B.  Townsend,  imtil  the 
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new  note  matared,  or  fbr  some  other  period  of  time,  it  was  in 
the  power  of  the  plaintiff  to  sue  him,  at  any  time,  on  retumiiig 
the  new  note  and  mortgage ;  perhaps  such  a  suirender  would 
not  be  necessary.  {Hughes  v.  Wheeler^  8  Cowen,  77 ;  FriAe  y. 
Lamed,  21  Wend.  450-458;  Day  v.  Leal,  14  J.  E.  404;  Qohn 
V.  Niemceuncz,  11  Wend.  820-821.) 

The  role  seems  to  be  settled,  that  taking  the  note  of  the 
debtor,  or  a  transfer  of  property  from  him,  merely  as  collateTal 
security,  without  any  agreement  to  extend  the  time  of  payment 
of  the  original  debt,  does  not  operate  to  suspend  the'  remedy 
against  the  principal  upon  the  original  debt,  or  against  Ub 
surety.    {Twopenny  Jb  Boys  v.  Young,  8  Bam.  k  Ores.  208.) 

This  case  and  the  rule  which  it  declared,  and  other  cases  hold- 
ing the  same  doctrine,  were  cited,  and  the  rule  itself  was  dedaied 
as  absolutely  in  Oahn  v.  Niemceuncz,  as  we  have  stated  it  See 
Hvbbell  Jb  Ourran  v.  Carpenter,  1  Seld.  171 ;  Pitts  v.  Oongdm,  2 
Corns.  852 ;  Bangs  v.  StT(mg,  7  Hill,  250. 

The  defendants,  regarded  merely  as  sureties,  on  paying  the 
two  notes,  might  be  entitled  to  an  assignment  of  the  ooUateial 
security. 

Whether  they  or  the  plaintifl^  as  a  condition  to  their  right  to 
recover  against  J.  B.Townsend  on  his  original  liability,  before 
tbe  collateral  note  matured,  would  be  obliged  to  surrender  the 
collateral  note  and  mortgage,  is  a  questioii,  which  does  not  now 
arise.  I  think  they  woidd  not  The  whole  efifect  of  taking  the 
new  note  at  12  months,  if  taken  merely  as  collateral  secority, 
would  be  this.  The  mortgage  could  not  be  foreclosed  until  that 
note  fell  due.  The  effect  is  the  same,  as  if  only  a  mortgage  had 
been  given  at  12  months,  and  had  been  given  and  taken  as  fiu^ 
ther  security,  without  any  agreement  to  extend  the  time  of  pay- 
ment of  the  original  liability. 

The  proposition  that,  mere  delay  to  sue  the  principal,  however 
long  continued,  does  not  discharge  the  surety,  is  so  firmly  set- 
tled, that  no  authorities  need  be  cited  in  its  support 

There  must  be  a  judgment  for  thQ  plainti£f  o^  the  verdict^ 
Judgment  was  so  entered. 
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Patrick  L.  Bogkbs  v.  Joss  Ysboka. 

The  aetkm  was  broaght  to  reoover  the  prioo  of  goods  which  the  complaint  ayerred 
had  been  sold  and  delivered  to  the  defendant  The  purcbaae  was  pnored  to  haye 
been  made  by  the  defendant,  but  the  goods  were  deliyered  to  a  third  person,  and 
tar  the  use  of  such  person.  Upon  this  ground,  and  upon  the  authority  of  3mUh  y. 
Lekatd,  2  Duer,  487 ;  the  referee  dismissed  the  complaiat 

Edd,  that  there  was  not  a  Mure  to  prove  the  allegations  in  the  complaint  In  their 
entire  soope  and  meaning,  but  merely  in  some  partionlars.  Hence,  the  yaiianoe 
under  §  169  of  the  Code,  ought  not  to  have  been  deemed  material,  as  there  was  no 
proof  that  the  defendant  had  been  actually  misled  by  it  to  his  prejudice  in  main- 
tabling  his  defence. 

Bdi,  alao^  that  the  yarianoe  ought  to  haye  been  disregarded  under  §  176,  which 
requires  the  Court  to  disregard  any  error  or  defect  in  the  pleadings,  whidi  shall 
not  affect  the  substantial  rights  of  the  adyerse  party.    3mHh  y.  Ltland  explained 
and  distinguished. 
(Before  BoffWOBTH  and  Woodbtttt,  J.J.) 
Heard,  June  16 ;  decided,  June  27, 1857. 

Tms  action  comes  before  the  Court  at  General  Term,  on  an 
appeal  by  the  plaintiff  £rom  a  judgment  in  &yor  of  the  defendant, 
entered  on  the  report  of  a  referee,  dismissing  the  plaintiff's 
complaint. 

The  complaint  herein  avers  that  the  plaintiff  sold  and  delivered 
to  the  defendant  at  his  request  the  goods  mentioned  in  an  account 
annexed  to  the  complaint 

The  testimony  showed  that  the  goods  were  for  a  boy  named 
Diaz  "by  order  of  the  defendant,"  who  had  purchased  goods 
before  for  the  boy  Diaz,  and  had  paid  biUs  for  him,  and  that 
on  and  after  the  presentation  of  the  bill,  for  these  goods,  made 
out  in  the  name  of  the  defendant,  he  repeatedly  promised  to 
pay  it 

The  referee  has  found  that  the  goods  were  not  delivered  to 
the  defendant,  but  to  the  boy  Diaz,  and  that  the  goods  were  for 
tihe  exclusive  use  of  the  boy. 

Considering  himself  bound  by  the  decision  of  this  Court  in 
Smtih  V.  Ldandy  2  Duer,  497,  and  that  the  decision  in  that  case 
would  forbid  a  recovery  under  a  complaint  alleging  a  sale  and 
deliveiy  to  the  defendant,  the  referee  has  reported  that  the 

27 
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oomplamt  should  be  dismissed.     From  the  judgment  entered 
thereon  the  plaintiff  appealed. 

B.  Ml  Slikoell^  for  plaintiff  and  appellant 

F.  B.  Ooudert^  for  defendant  and  respondent. 

By  the  Court.  Woodruff,  J. — ^It  is  too  plain,  we  think, 
to  admit  of  controversy,  that  where  a  defendant  purchases  goods, 
which  by  his  direction  are  delivered  to  a  third  person,  he  is 
liable  for  the  value  thereof  as  for  goods  sold  and  deUvered 
to  him.  That  before  the  Code  of  Procedure,  a  recovery 
could  be  had  in  such  a  case  under  a  declaration  averring  a  sale 
and  delivery  to  the  defendant,  is  quite  certain.  The  commoa 
counts  in  assumpsit  would  cover  such  a  transaction. 

If  the  Code  of  Procedure  requires  that  the  precise  drcom- 
stances  should  be  stated  according  to  their  literal  truth,  instead 
of  according  to  their  legal  truth  and  effect,  then  the  oomplaint 
here  varies  from  the  &cts  found  by  the  referee  in  this,  that  the 
goods  instead  of  being  delivered  to  the  defendant  personally 
were  delivered  tQ  the  boy  Diaz,  by  the  defendant's  aulhority. 

This  was  not  a  fidlure  to  prove  the  plaintiff's  aUegations  in  th^ 
entire  scope  and  meaning,  but  a  variance  in  some  particiilArs 
only,  and  by  the  express  terms  of  §  169  of  the  Code,  no  sach 
variance  between  the  allegation  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  defence  upon  the  merits ;  and  when- 
ever it  is  alleged  that  the  party  has  been  so  misled,  ihat  &ct 
must  be  proved  to  the  satis&ction  of  the  Court 

By  §  170,  where  the  variance  is  not  material  as  provided  in 
the  last  section,  the  Court  may  direct  the  £act  to  be  foundaccord- 
ing  to  the  evidence.  And  by  §  176,  the  Court  is  required  to 
disregard  any  error  or  defect  in  the  pleadings,  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party. 

Under  the  clear  obligation  imposed  by  these  sections  of  the 
Code,  we  think  that  the  variance  should  have  been  disregarded. 
The  defendant  did  not  prove  that  the  variance  had  misled  him 
in  any  sense.    Probably  he  was  not  misled  at  alL 

The  bill  of  particulars  furnished  him  with  the  items  when  the 
oomplaint  was  served. 
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The  plaintiff's  bill  for  the  same  goods  had  been  rendered  to 
him,  and  he  had  repeatedly  promised  to  pay  it  The  defect  in 
the  complaint)  if  any,  was  not  such  as  could  affect  the  substan- 
tial rights  of  the  defendant 

The  case  of  Smith  v.  Leland,  was  in  some  respects  peculiar. 
The  Court  deemed  the  finding  of  the  referee  against  the  weight 
of  the  evidence,  and  adjudged  thcU^  a  sufficient  ground  for  order- 
ing a  new  trial.  In  that  case  the  alleged  purchase  was  by  a 
third  person  professing  to  be  authorized  to  purchase  and  receive 
the  goods  on  the  defendant's  account  No  evidence,  there,  showed 
or  tended  to  show  that  the  defendant  himself  made  or  ratified 
the  actual  purchase. 

It  was  quite  unnecessary  for  the  Oourt  to  consider,  and  counsel 
do  not  appear  to  have  called  upon  the  Court  to  consider, 
whether,  (if  the  finding  of  the  referee  had  been  according  to  the 
weight  of  the  evidence),  the  variance  even  in  that  case  might  not 
have  been  deemed  immaterial.  Indeed  the  attention  of  the 
Court  does  not  appear  to  have  been  called  to  any  such  question, 
and  as  a  new  trial  was  to  be  ordered  it  was  of  no  materiality. 

What  is  said  in  that  \sss&  in  r^ard  to  the  defect  in  the  dedar 
ration,  may  therefore,  we  think,  be  taken  as  expressing  the 
opinion  of  the  Court  in  regard  to  the  appropriate  manner  of 
stating  a  sale  and  delivery  to  a  third  person,  on  the  account  and 
credit  of  the  defendant,  rather  than  as  deciding  that  in  a  case 
such  as  we  are  now  considering  a  variance  of  the  description 
here  found  may  not  be  disregarded. 

It  is  true  that  the  referee  has  not  in  his  report,  by  an  explicit 
finding,  stated  that  the  defendant  made  the  purchase,  but  he 
places  his  decision  upon  the  ground  that  deliveiy  to  a  third 
person,  under  an  authority  from  ^^the  purchaser,"  ,when  the 
goods  are  for  the  exclusive  use  of  such  third  person,  is  not  suffi- 
cient to  support  a  complaint  which  avers  a  sale  and  delivery  to 
the  purchaser.  If  by  this,  is  meant  that  if  A  purchases  a  hat, 
and  directs  the  seller  to  deliver  it  to  B,  for  B's  use,  proof  of 
these  &cts  would  not  sustain  a  complaint  alleging  in  the  usual 
fi>rm  a  sale  and  delivery  to  A.  We  think  the  case  of  Smith  v. 
Leland,  was  not  intended  to  sanction  the  rale.  We  also  thiok 
that  although  it  would  be  competent  in  such  case,  and  more  in 
aooordanoe  with  the  design  of  our  present  system  of  pleading,  to 
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set  out  the  preciBe  circumstances,  yet  to  liold  that  theyaiiance'was 
BO  material  {hat  a  complaint  should  be  dismissed  on  that  ground, 
whdn  the  defendant  was  fiillj  apprised  of  the  precise  claiTn,  long 
before  suit  brought,  and  had  promised  to  pay  it,  and  when  there 
is  no  pretence  that  the  defendant  had  been  misled,  woiild  be 
making  the  rules  of  pleading  more  strict  than  they  were  before 
the  Code,  and  more  strict  than  the  Legislature  intended  N^heu  they 
said  that  "  the  allegations  of  a  pleading  shall  be  libex^Qly  con- 
strued with,  a  view  to  substantial  justice  between  the  parties," 

In  regard  to  the  other  points  submitted  by  the  defendant's 
counsel  it  must  suffice  to  say  that,  the  repeated  pronuses  of  the 
defendant  to  pay  the  bill  for  the  goods  was  sufficient  evidence 
of  value,  and  this  also  in  connection  with  positive  proof^  that 
these  goods  were  by  mistake  omitted  when  other  bills  weie 
rendered,  relieves  the  case  £rom  any  difficulty  arising  fiom  ihe 
rendering  of  a  bill  not  including  these  charges.  There  was  no 
final  settlement  of  accounts  in  the  sense  claimed,  to  constitute  a 
bar  to  the  present  claims. 

And  as  to  the  suggestion  that  the  promise  was  void,  it  is  not 
only  not  found  that  the  goods  were  not  sold  upon  his  sole  credit, 
but  the  whole  evidence  shows,  we  think,  that  be  was  in  truth  the 
only  debtor. 

The  judgmfint  mwA  be  meraed.  and  a  new  tml  oideiei 
OoBis  to  abide  the  event 
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Qoeadcnis  of  fact  to  be  determined  upon  oonflicting  eridencse^  and  aa  to  tbe  credibi- 
lity of  the  witaeesee  hj  whom  such  eyidenoe  is  given,  it  is  the  province  of  the 
Jury  to  decide.  Their  verdict  will  not  be  set  aside,  on  the  ground  that  it  is  not 
warranted  by  the  evidence,  unless  it  is  deariy  wrong. 

In  sodi  a  case,  if  irrelevant  and  incompetent  teetimony  Is  admitted  agunst  the 
objection  of  the  defendant,  a  verdict  against  him  will  be  set  aside,  when  socb  tei^ 
timony  was  calcolated  to  prejudice  his  defence  with  the  jury. 

When  the  main  question  was  whether  the  defendant,  ftlsely  and  ftaudulentiy,  and 
to  the  damage  of  the  plaintiflfa^  represented  a  third  person  to  be  worthy  of  credit 
evidence  that»  the  defendant^  on  a  subsequent  settlement  of  his  claims  with  soch 
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third  person,  by  takmg  payment  in  goodsi  reoeiYed  some  of  {he  goods  sold,  by  the 
plaintiffs  to  such  third  person  through  the  alleged  firaud  of  the  defendant}  is  in- 
admissible, when  no  attempt  has  been  made  to  proTe  that  the  defendant  knew 
titiat  fact,  at  the  time  he  accepted  such  goods. 

So  also,  is  eridenoe  that,  a  witness  for  the  plaintiff  heiard  that  the  defendant,  allsbr 
the  alleged  ftaud,  went  to  tl»  resideBoe  of  sach  third  person,  to  obtain  a  flettls» 
ment  and  payment  of  the  amount  owing  to  the  defendant  fiom  such  third  person. 

It  is  error  to  |»reclude  the  defendant  from  putting  questions  to  a  witness  for  the 
plaintiflh,  pertinent  to  matters  as  to  which  he  had  been  examined  by  the  latter, 
and  exduding  his  answers^  when  competent  and  material 
(Before  Boswobth  &  Woodsutf,  J.J.) 
Heaid,  June  16;  decided,  June  27,  185t. 

W.  L.  Whitmg,  M.  T.  C.  Kimball  and  D.  J.  Whiting,  copart- 
ners, bring  this  action  as  plainti£b  against  Pierson  M.  Otis, 
defendant,  to  recover  damages,  sustained  by  reason  of  the 
defendants  fiJsely  and  fiaudulenily  representing  one  John  Tripp 
of  Syracuse,  to  be  worthy  of  credit,  on  which  representations  tibie 
plaintifiSs  relied  and  sold  him  goods. 

The  action  was  commenced  in  Mardi,  1856,  and  tried  in  De* 
cember,  1866,  before  Mr.  Jnstice  Slosson,  and  a  jury.  The 
plaantifis  obtained  a  verdict,  and  this  action  comes  before  the 
Cteneral  Term,  on  an  appeal  by  the  defendant,  from  an  order 
denying  a  motion  for  a  new  trial  The  appeal  presents  ques- 
tions of  law  arising  on  decisions  made  at  the  trial,  as  well  as  the 
question,  whether  the  evidence  given  is  suf&cient  to  warrant  the 
verdict? 

The  plaintiffs  and  the  defendant  are  merchants  doing  business 
in  the  city  of  New  York,  and  the  representations,  alleged  to  be 
fidse  and  fraudulent,  and  the  sale  by  the  plaintiff  to  Tripp,  rely- 
ing on  the  truth  thero:!^  were  made  in  October,  1854 

27.  Dodge  Kelb/y  a  witness  for  the  plaintiff,  testified  as  to  the 
representations  made  by  the  defendant,  and  to  conversations, 
b^ween  himself  and  the  defejidant,  after  Tripp  had  fiiiled.  J. 
Sanford  Otia^  a  witness  for  the  defendant,  testified  in  relation  to 
the  same  transactions,  and  the  testimony  of  these  two  witnesMS 
was  conflicting.  Kelly ^  among  other  things,  testified  that  the 
plaintiffi  sold  to  Tripp,  over  $600  in  amount,  on  credit,  taking 
notes  at  five  and  six  months,  except  for  a  balance  of  $08.76, 
which  was  sold  on  60  days  credit.  That  after  the  interview,  at 
which  the  defendant  made  the  representations  complained  o^  he 
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did  not  call  on  the  defendant  again  until  after  Tripp  had  fidled 
to  pay  the  sixty  days'  bill.  The  witness  farther  said,  "I  then 
called  on  him,  and  he  said  that  he  thought  the  account  of  Tripp 
was  a  hard  case.  That  he  considered  Tripp's  affidrs  in  a  bad 
state.  I  asked  him  as  to  the  propriety  of  going  to  Syracase,  and 
he  said  he  thought  it  would  not  pay.  I  recollect  nothisg  else. 
I  went  to  Syracuse  a  few  days  after  this  second  interview.  I 
found  Tripp's  affairs  bad;  I  saw  a  sq^  amount  of  goodfl,  a 
variety  of  boots  and  shoes. 

"  Ques.  Did  you  learn,  when  at  Syracuse,  that  the  defbndaat 
had  just  been  there  ? 

^'  This  question  was  objected  to  by  defendant's  counsel  and  t&e 
said  Justice  orerruled  the  said  objection,  to  which  dedsion  of 
the  said  Justice,  the  defendant's  counsel  excepted. 

"Ana  I  learned  that  one  of  the  Otis's  had  been  there.  Can't 
say  which  one.  When  I  returned  to  New  York,  I  called  again 
on  defendant  at  his  store,  and  saw  him.  I  made  various  enqui- 
ries to  ascertain  what  goods  of  Tripp's  Mr.  Otis  had  got  De- 
fendant showed  me  some  of  the  goods  that  he  got  from  Tripp. 
And  said  he  could  not  make  on  what  he  had  got,  more  than 
seventy  cents  on  the  dollar,  on  the  amount  of  his  daim."  "He 
stated  that  Tripp  was  behind  in  his  payments  at  the  time  of  the' 
sale.  That  was  the  substance  of  what  he  said.  I  saw  the  goods 
he  had  got  £rom  Tripp. 

"Ques.  Was  any  of  the  good3  you  then  saw,  the  same  goods 
the  plaintiff  had  sold  to  Tripp? 

Defendant's  counsel  objected  to  this  question,  on  the  ground 
that  it  was  irrelevant  and  immaterial,  and  the  said  justice  over- 
ruled the  said  objection,  and  the  defendant's  counsel  excepted. 

"  Ana  I  recognized  some  of  the  goods  as  the  same  the  plain- 
ttfife  had  sold  to  Tripp." 

The  evidence  of  J.  Sanford  Otis,  was  to  the  effect  that  the 
firm,  of  which  the  defendant  was  a  member,  sold  to  Tripp,  ul 
October,  1854,  to  the  amount  of  $240,  on  a  credit  of  four  mouths. 
That  in  February,  1855,  after  this  debt  became  due,  the  defend- 
ant went  to  Syracuse,  and  settled  with  Tripp  for  this  and  prior 
indebtedness,  taking  goods  in  payment,  and  that  the  second 
interview,  testified  to  by  Kelly,  took  place  in  March,  1856. 

John  Tripp^s  examination,  taken  de  bene  esse,  was  introduced 
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by  the  plaintifft,  who  lead  p^rts  thereo:i^  and  among  otheos,  the 
following  questions  and  answers,  yiz.  :— 

''28d  Ques.  Up  to  the  time  of  the  purchase  of  the  goods 
from  plaintiff  in  October,  1854,  had  you  any  doubt  of  your 
ability  to  pay  your  debts  and  continue  your  business? 

Ans.  Well,  I  don't  know  that  I  had,  though  I  was  pretty  hard 
up ;  if  my  goods  would  fetch  first  cost,  I  thought  I  could  pay 
my  debts. 

24th  Ques.  Did  you  buy  the  goods  of  the  plaintifSs,  and  of 
J.  S.  &  P.  M.  Otis,  in  October,  1854,  with  the  belief  that  you 
could  pay  for  them  and  with  intent  to  do  so? 

Ans.  I  did." 

The  defendant  offered  to  read  the  6th  cross-interrogatory  to 
Tripp,  and  his  answer  thereto,  which  are  as  follows : 

'*6.  Ques.  Did  you  at  that  time  bdieye  yourself  to  be  solvent^ 
good  &T  all  you  bought,  and  able  to  go  on  with  your  business? 

Ans.  Yes,  sir,  I  believed  I  was  at  that  time^  though  I  was 
behindhand  with  some  notes  or  demands  against  me^" 

The  plainti£&  objected  to  its  admission,  the  Court  excluded  it^ 
and  the  defendant  excepted. 

Such  other  of  the  proceedings  had,  and  testimony  given,  as 
are  necessary  to  be  known,  in  order  to  understand  the  decisions 
made  at  the  General  Term,  are  stated  in  the  opinion  of  the 
Ck>urt    The  jury  found  a  verdict  for  the  plaintiff,  for  $693  96. 

The  defendant  moved  for  a  new  trial  on  a  case  containing  the 
evidence  given  and  exceptions  taken.  The  motion  was  denied, 
and  fiK)m  the  order  denying  that  motion,  this  appeal  is  brought. 

&  P.  Noah,  for  plaintifb. 

Wm.  H.  Leonard^  for  defendant 

By  the  Coubt.  Boswobth  J. — ^There  is  direct  conflict 
between  the  testimony  of  KeUy,  for  the  plaintiffii,  and  of  J.  S. 
Otis,  for  the  defendant,  in  relation  to  the  representations  made 
by  the  defendant  as  to  the  solvency  of  Tripp.  The  same  remark 
is  equally  applicable  to  the  testimony  of  tiiose  two  witnesses,  as 
to  what  the  defendant  said,  in  the  mterviews  between  him  and 
Kelly,  after  the  fidlure  of  Tripp. 
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If  the  representations  testified  to  by  Kelly  were  made,  and,  if 
the  defendant,  after  Tripp's  &ilure,  made  the  statements  to  whidi 
Kelly  testifies,  there  can  be  no  doubt  of  the  plaintiff'  right  to 
recover.  The  jury  had  the  witnesses  before  them,  and  would, 
naturally,  in  deciding  upon  evidence  so  conflicting,  be  influenced 
to  some  extent,  by  the  manner  of  each  witness. 

The  questions  of  &ct  to  be  decided,  and  those  of  czedibility  to 
be  determined,  are  questions  for  the  jury. 

There  were  some  circumstances  to  aid  them  in  forming  a 
conclusion,  which  are  not  present  to  the  Court  on  an  appeal 

We  do  not  feel  at  liberty  to  say  that  the  verdict  of  the  jury  is 
so  clearly  against  evidence,  as  to  justify  us  in  setting  it  asidci  on 
that  ground. 

But  when  the  testimony  on  the  part  of  the  plaintiff  is  in  such 
direct  conflict  with  that  on  the  part  of  tiie  def^mdant,  it  is  obvious 
that,  very  slight  considerations  may  influence  a  jury  to  accept 
the  testimony  of  one  witness  in  preference  to  that  of  the  other. 
Justice,  to  each  party,  requires  that  he  should  not  be  subjected 
to  any  possible  prejudice  by  the  admission  of  incompetent,  or  the 
exclusion  of  competent  and  pertinent  testimony. 

That  the 'defendant's  firm,  on  receiving  goods  in  payment  of 
what  Tripp  owed  tiiem,  received  some  which  he  had  bought  of 
the  plaintiff,  was  a  &ct  which  should  not  have  been  treated  as 
strengthening  the  plainti£&'  case,  or  weakening  the  defendanVs, 
tmless  the  defendant  had  knowledge  or  reason  to  suspect,  at  the 
time  he  took  them,  that  Tripp  had  so  purchased  them. 

There  was  no  attempt  to  prove  such  knowledge.  Yet  the 
admission  of  that  evidence  was  pressed  by  the  plaintiffs,  and 
though  its  reception  was  objected  and  excepted  to,  by  the  defend- 
ant,  was  received  by  the  Judge.  Kelly,  as  well  as  Tripp,  was 
closely  examined  with  a  view  to  establish  that  fact  It  waS| 
therefore,  treated  as  a  material  fiust,  and  which,  if  proved,  was 
entitled  to  consideration. 

The  Court,  in  admitting  the  evidence  against  the  objection  of 
the  defendant,  treated  it  as  material. 

There  is  not  the  slightest  proo^  nor  was  there  any  attempt  to 
prove,  that  the  defendant  or  his  firm  knew  that  Tripp  had  pur- 
chased  any  of  these  goods  of  the  plaintiffs.    They  were  not ' 
received  until  after  the  four  months  credit  given  by  the  defend- 
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ant's  firm,  on  the  sale  made  to  Tripp,  in  October,  1864,  had 
expired.  That  sale  amounted  to  $240.  The  other  notes  held  by 
defendant's  firm  matured,  one  in  fTovember,  and  two  in  Decem* 
ber,  1864.  Hence,  there  was  no  haste  on  the  part  of  the  defend* 
ant's  firm,  in  seeking  payment  from  Tripp. 

It  was  not  sought  xinldl  some  two  months  after  one  bill  sold  by 
the  plaintifb  to  him  had  become  due. 

We  do  not  think  this  testimony  was  relevant  for  any  purpose. 
It  was  calculated  to  prejudice  the  defendant  with  the  jury.  The 
admission  of  the  eyidence  being  urged  and  admitted  as  material| 
we  cannot  see  that  the  jury  were  not  influenced  by  it  The  Judge 
erred  iii  admitting  it,  and  a  new  trial  should  be  granted. 

We  think  the  Judge  also  erred  in  excluding  the  6th  cross- 
interrogatory  to  Tripp,  and  his  answer  thereto.  They  were  of 
the  same  nature  as  the  23d  and  24th  cross-interrogatories,  and 
the  answers  to  the  latter. 

The  6th  cross-interrogatory,  and  the  answer  to  it,  were  Inti- 
mate and  proper,  on  a  cross-examination.  The  evidence  was 
pertinent  and  material,  with  respect  to  the  credibility  of  Tripp, 
and  of  all  such  evidence  given  by  him,  as  it  might  have  been 
urged  to  the  jury,  tended  to  show  that  CNis  had  knowledge  from 
Tripp,  before  making  the  representations  complained  oi^  that, 
although  Tripp  might  possibly  be  solvent,  the  prospects  were, 
that  he  could  not  long  continue  his  business. 

We  think  the  Judge  erred  in  allowing  KeUy  to  testify  what 
he  heard  at  Syracuse,  in  respect  to  one  of  defendant's  firm  having 
been  there.  Such  evidence  was  incompetent  It  was  not  merely 
irrelevant^  but  it  was  illegal.  Hearsay  evidence  as  to  any  mat- 
ters in  issue  in  the  action  was  totally  inadmissible. 

If  this  were  the  only  exception,  we  might  refiise  a  new  trial, 
if  we  could  justly  take  the  ground  that  the  answer  to  the  ques- 
tion could  not  have  prejudiced  the  defendant  It  is  undeniable 
that  one  of  defendant's  firm  was  at  Syracuse  in  February,  1866. 

But  in  one  aspect,  this  evidence  might  have  prejudiced  the 
defendant 

KeUy  testified  that  when  the  bill  sold  by  plaintifb  to  Tripp,  at 
60  days  fiom  October  6th,  1864,  fell  due,  he  called  on  the  defend- 
ant ;  that  the  defendant  then  said  he  thought  Tripp's  affairs  were 
in  a  bad  state,  and  that  the  defendant  thought  it  would  not  pay 
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to  go  to  Syracuse,  and  that  Kelly  went  to  Syracofle  in  a  few  days 
after  this  interview.  This  testimony,  if  credited,  would  locate 
this  conrersation,  and  Kelly's  journey  to  Syracuse,  early  in 
December,  1854. 

What  Kelly  heard  while  at  Syracuse,  he  was  allowed  to 
testify,  and  to  such  testimony  the  defendant  excepted.  There  is 
no  testimony,  besides  this,  which  tends  to  show  that  either  mem* 
ber  of  defendant's  firm  had  been  to  Syracuse  between  the  sale  in 
October,  and  February,  1855. 

Even  Kelly,  on  his  cross-examination,  locates  this  interview  in 
March,  1855.  But  he  does  not  choose  to  say  that  he  had  not 
been  to  Syracuse  in  the  previous  Decemb^^  He  does  state, 
however,  that,  although  the  defendant  said  at  that  seoond  inter- 
view, that  "  It  would  not  pay  very  largely  to  go  to  Syracuse:  I 
did,  however,  go." 

There  is  no  evidence,  besides  Kelly's,  that  either  of  defendants' 
firm  went  to  Syracuse  before  February,  1855.  Tripp  did  not 
stop  business  until  October,  1855. 

The  jury  may  have  concluded,  if  they  placed  more  reliance 
on  the  testimony  of  Kelly,  than  on  that  of  J.  S.  Otis,  that  Kelly 
called  on  the  d^endant  early  in  December,  when  Tiipp  failed  to 
pay  the  sixty  day  bill,  and  then  had  such  an  interview  with  the 
defendant,  and  immediately  after  that  went  to  Syracuse;  and 
there  heard  that  one  of  the  defendant's  firm  had  been  there  pre* 
viously  to  secure  their  claims.  The  jury,  if  they  believed  this, 
might  justly  regard  the  defendant's  conduct  with  more  suspicion, 
than  they  would  if  it  was  dear  that  the  defendant  had  mani- 
fested no  concern  about  his  own  claims  until  after  all  of  them 
had  matured,  and  Tripp  had  wholly  Mled  to  pay. 

In  the  one  aspect  of  the  case,  the  defendant  when  the  new 
credit  had  not  more  than  half  expired,  had  become  alarmed,  and 
had  been  to  Syracuse  and  taken  payment  of  the  debts  doe  and 
not  due,  by  receiving  goods  at  less  than  their  value,  thus  show- 
ing a  great  anxiety  to  get  something,  and  a  consciousness  that 
he  could  not  expect  to  do  better  by  delay. 

In  the  other,  he  manifested  no  premature  anxiety,  nor  made 
any  efforts  to  secure  his  debts,  until  after  all  had  become  due, 
and  Tripp  had  Mled  to  pay  any  part  of  either. 

If  we  did  not  feel  obliged  to  grant  a  new  trial  on  other 
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grotmdfl)  we  shoxild  have  forborne  to  examine  this  exception, 
not  only  because  it  was  not  made  a  point  on  the  argument,  but 
because  the  defendant's  counsel,  on  his  attention  being  called  to 
it  by  the  Court,  disclaimed  relying  upon  it,  as  sufficient  to  entitle 
him  to  a  new  triaL  We  hare  deemed  it  proper  to  advert  to  it^ 
lest  by  possibility  the  case  should  again  come  before  the  Court, 
oontaiiiing  the  same  exception,  when  it  might  not  be  waived. 

A  new  trial  must  be   granted,  with  costs  to   abide   the 
er^ent. 


Thomas  Whitlocx,  Fhujp  L.  Fbsnsau  and  William  L. 

Andebson  v.  John  McKbghnds. 


The  ooiudderatioii  of  the  three  notes,  on  which  this  suit  was  brought^  was  a  par- 
dukse  of  goods  made  hj  the  defendant  from  the  finn  of  Whitlock,  Frenean,  Ander- 
son k  Ca,  the  payees  in  the  notes,  and  the  sole  defence  was  that  when  the  goods 
were  purchased,  one  Yose  was  a  partner  in  the  firm,  and  ought,  therefore,  to  haye 
been  made  a  plaintiff  in  the  action.  It  appeared,  howeyer,  that  the  notes  in  salt 
were  a  Teaetwel  of  those  first  given  for  the  goods^  and  that  before  this  renewal 
Yose  had  ceased  to  be  a  partner. 

MbIH  that  as  the  complaint  averred  that,  the  plamtilfii  are  the  payees  in  the  notes 
mentioned,  and  that  they  are  the  lawful  holders  and  owners  thereof;  and  these 
allegations  are  not  denied  in  the  answer ;  the  fact  that  Yose  was  a  partner  when 
the  goods  were  purchased  was  wholly  immaterial,  and  that  upon  this  ground 
alone  the  plaintiflh  were  entitled  to  judgment 

MM  further,  that  it  was  competent  to  the  plaintifls  to  show  that  before  the  notes  in 
suit  were  given,  Yose  had  retired  from  the  firm,  and  had  assigned  to  the  plaintiffli 
all  his  interest  in  the  debt  which  the  notes  represented,  since  the  neoeasary  effect 
of  the  eyidenoe  was  to  prove  that  the  plaintifBi,  as  the  sole  owners  of  the  debt, 
were  the  sole  owners  of  the  notes,  thus  effectually  disproving  the  allegation  that 
Yose  (who,  it  was  thus  shown,  never  had  any  interest  in  the  notes)  was  a  neoea- 
sary party  to  the  action. 

The  objection  that  this  evidence  ought  not  to  have  been  received,  as  it  tended  to  show 
that  the  plaintifiii  were  suing,  in  part,  as  the  assignees  of  Yose,  although  no  such 
assignment  was  stated  in  the  complaint,  was  certainly  groundlesa  The  evidence, 
on  the  contrary,  proved  that  as  the  notes,  when  delivered,  belonged  wholly  to 
the  plaintifb,  no  assignment  Scam  Yose  was  necessary  or  could  have  been  made; 
although,  under  the  statute,  when  the  words,  *^&  Co. "  are  added  to  the  name  of 
a  mercantile  firm,  they  raise  a  presumption  tiiat  there  is  a  partner  not  named,  yet 
this  presumption  may  be  overcome  by  podtive  proof;  and  in  the  opuiion  of  the 
Goart  was  80  0¥eR»me^  on  the  Izialc^  this  action.    It  was  proved,  that  although 
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tlie  notes  were  giyen  to  the  firm  of  WhiUodc,  Freneao,  Anderaon  &  Ca,  7«ft  Ifae 
plaintifb  were  in  fact  the  sole  payees. 
Judgment  for  plaintiA  upon  the  verdict 
(Before  Boswobth  &  Woodbuff,  J.  J.) 
Heard,  June  8;  decided,  June  37, 1867. 

Ok  the  trial  of  ibis  action,  a  verdict  was  ordered  for  the  plain* 
tiff,  subject  to  the  opinion  of  the  Oourt,  at  General  Term.  It 
was  tried  before  Chief  Justice  Oaxley  and  a  jtuy,  in  March, 
1857. 

The  action  is  brought  upon  three  sereral  promissory  notes 
made  by  the  defendant,  payable  to  the  order  of  Whitiock,  ¥ie- 
neau^  Aiiderson,  &  Co.,  and  dated  May  ISth,  1866. 

The  complaint  avers,  that  the  plainti£b  are  the  payees  in  the 
said  XK)tes  mentioned,  and  are  now  the  lawful  holdeiB  and  owbcsb 
of  the  same. 

The  only  defence  set  up  in  the  answer  is,  that  the  notes  were 
given  for  goods  purchased  by  the  defendant^  &om  the  firm  of 
Whitiock,  Freneau,  Anderson,  &  Co.,  which  firm  consisted  of 
the  plaintifb  in  this  action,  with  one  Charles  L.  Yose,  who,  at 
and  prior  to  the  time  aforesaid,  was  an  active  general  co-partner 
with  the  plaintiflh,  doing  business  under  the  name  and  style 
aforesaid,  and  the  defendant  thereupon  insists  that  there  is  a 
defect  of  parties,  plainti£b. 

Upon  the  trial  the  plaintLBGa  produced  and  read  the  notes  in 
evidence  and  rested. 

The  defendant  then  proved  that  he  purchased  goods  fix>m  the 
firm  of  Whitiock,  Freneau,  Anderson,  &  Co.,  in  the  year  1855; 
that  Yose  was  then  a  partner  with  the  plaintiffB  in  that  firm 
that  he  gave  notes  for  such  merchandise;  that  Yose  ceased 
to  be  a  partner  on  the  81st  of  December,  1855  (or  1st  of  Januaiy, 
1856) ;  that  he  then  went  out  of  the  firm,  assigned  all  his  interest 
in  the  partnership  ef^ts  to  the  plaintifb,  and  had  no  interest 
there  afterwards;  that  the  notes  now  in  suit  were  given  in  renewal 
of  the  said  original  notes;  that  they  were  made  payable  to  Whit- 
iock, Freneau,  Anderson,  &  Co.,  to  designate  the  plaintiff  who, 
at  the  date  thereof,  were  the  only  persons  then  interested  in  the 
previous  notes,  and  then  also  the  persons  composing  the  firm. 

The  defendant  objected  to  any  proof  that  Yose  had,  pre- 
viously to  the  making  of  these  notes,  assigned  his  interest  to 
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the  plaintifls,  because  there  was  no  such  allegation  in  the  com* 
plaint 

The  defendant  still  insisting  that  Yose  should  have  been  made 
a  parly  plaintiff  the  Chief  Justice  directed  a  verdict  for  the  plain* 
tiffs  for  $329, 22  (the  amount  of  the  notes  with  interest),  subject 
to  the  opinion  of  the  Court.  The  defendant  excepted  to  the  deci- 
sion. The  questions  of  law,  arising  at  the  trial,  were  directed  to 
be  heard  at  the  Qeneral  Term,  in  the  first  instance^  and  the  entry 
of  judgment  to  be  suspended  in  the  mean  time. 

J.  R  HiOs,  for  plaintiff 

F.  CL  QzrUine^  for  defendant 

By  the  Coubt.  Woodbufp,  J. — ^The  complaint  avers,  that 
the  plainti£G3  axe  the  payees  in  the  notes  mentioned,  and  that  they 
are  the  lawM  holders  and  owners  of  the  notes. 

These  allegations  are  not  denied,  and  upon  this  ground  alone, 
we  think  the  plaintifb  were  entitled  to  judgment  for  the  amount 
of  the  notes.  The  jGEtct  set  up  in  the  answer,  that  the  considera- 
tion of  the  notes  was  a  purchase  of  goods  by  the  defendant  from 
the  plaiatifb  and  Yose,  at  that  time  a  partner  with  the  plaintiffi^ 
was  wholly  immaterial,  if  in  truth  the  notes  themselves  were 
made  payable  to  the  plaintifls,  and  they  were  the  holders  and 
owners  thereo£  The  answer  does  not  even  state  that  Yose  was 
a  partner  at  the  time  the  notes  w^re  given,  nor  that  he  has  any 
interest  therein. 

But  if  the  answer  could  be  deemed  to  raise  any  material  issue, 
the  proof  was  uncontradicted  and  decisive  in  fevor  of  the  plain- 
tifib.  It  showed  that  before  the  giving  of  these  notes  Yose  had 
letiied  from  the  firm;  that  the  plaintiff  had  become  the  owners 
of  the  daim,  and  that,  in  feet,  these  notes  were  given  and  made 
payable  to  Ihe  plaintifls  by  their  then  firm  name.  The  circum- 
stance that  Yose  was  once  interested  iu  the  claim  was  wholly 
immaterial;  his  interest  had  ceased;  the  debt  was  due  to  the 
plaintiflk,  and  the  defendant's  promise  was  to  them. 

The  exception  taken  to  the  admission  of  evidence  that  Yose 
assigned  his  interest  in  the  effects  of  the  previous  copartnership  is 
groundless.    That  evidence  was  strictly  responsive  to  the  case 
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sought  to  be  made  by  the  defendant's  answer,  and  his  proof  that 
Yose  was  onoe  a  member  of  the  firm.  It  was  not  offered  for  the 
purpose  of  showing,  and  it  did  not  show  that  Yose  assigned  the 
notes  in  snit  to  the  plaintiff;  but  it  showed  that  he  never  had 
any  interest  in  these  notes,  and  that  the  consideration  and  the 
legal  title  was  in  the  plaintiff  at  the  very  giving  of  the  notes. 
Thus  it  disproved  the  claim  that  Yose  should  have  been  made  a 
party  plaintiff;  and  although  the  defendant's  evidence  had-  done 
that  pretty  effectually  already,  the  plaintiff  had  a  right  to  add 
further  evidence  to  the  same  point  if  they  thought  proper. 

The  defendant's  counsel  on  his  points  submitted  to  us,  refers 
to  §  8,  of  the  act  concerning  limited  partnerships,  (1  Bev.  Stat 
766,)  and  insists  that  the  use  of  the  word,  "  and  company," 
by  l^e  plaintifi,  is  primd  facie  evidence,  that  the  firm  was  com- 
posed of  more  persons  than  those  whose  names  appear  in  the 
firm  name.  Although  the  statute  relating  to  limited  partner- 
ships, does  not  appear  to  have  any  bearing  upon  the  subject, 
since  here  is  no  pretence  that  there  was  any  limited  partnership, 
we,  nevertheless,  think  that  the  defendant  is  right  in  saying  that 
the  use  of  the  term  referred  to  is,  as  against  the  plaintiflK,  primd 
facie  evidence,  that  there  is  a  partner  not  named.  Our  general 
statute  requiring  that  where  the  designation,  "  and  company,"  or 
"&  Co."  is  used,  it  shaU  represent  an  actual  partner  or  part- 
ners, creates  such  a  presumption.  But  it  can  be  overcome  by 
positive  proo^  and  was  most  effectually  overcome  on  the  present 
trial. 

No  other  question  in  reference  to,  or  which  might  arise  under 
the  Statute,  was  raised  on  the  trial,  or  on  the  argument  of  the 
appeal.  The  debt  for  which  the  action  is  brought,  was  due  by 
the  defendant  The  form  of  the  indebtedness,  originally  was  to 
the  firm  of  Whitlock,  Anderson,  Freneau  &  Ca,  of  which  Yose 
wasa  member.  Hehaving  madeatransfer  to  the plaintiflk,  th^ 
were  the  real  parties  in  interest,  and  could  recover  in  their  own 
names  therefor.  It  was  natural,  and  we  have  no  doubt,  legal,  in 
taking  a  note  for  the  debt,  to  continue  for  the  mere  purpose  of 
the  exteiusion  of  credit,  the  same  payees  in  form  as  had  before 
designated  the  creditors  to  whom  the  debt  was  due ;  and  there 
seems  no  very  good  reason  why  the  note  should  not  have  been 
so  treated.  Taking  such  a  note  for  a  previous  debt  could  hardly  ho 
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deemed  carrying  on  business  under  a  firm  name,  which  was  for- 
bidden. In  this  mode  the  debt  might  be  discriminated  firom  the 
business  of  the  new  firm.  The  plaintifib'  counsel,  and  the  witness 
appear,  however,  to  regard  the  firm,  described  as  payees,  as  imder 
the  circumstances  of  the  case  indicating  only  the  plaintiffs,  who, 
in  truth,  had  the  sole  interest 

The  right  to  recover  would  have  been  equally  clear,  had  Yose's 
original  interest  been  averred,  and  his  transfer  stated. 

The  plaintiflB  should  have  judgment  upon  the  verdict  with 

OOBtS. 


Anton  Hauck  v.  Joseph  Hund. 

The  payee  end  first  endoner  of  a  note,  cannot  recover  against  the  eeoond  endorser, 
eittier  in  an  action  on  the  note  itself  or  on  the  allegation  and  proof  of  a  verbal 
agreement^  that  the  note  was  endorsed  bj  the  second  endorser  to  aooommodate 
the  maker,  and  to  secure  payment  to  the  first  endorser,  of  a  loan  of  money  made 
to  the  maker  on  the  security  of  such  endorsement,  and  on  the  agreement  of  the 
second  endorser  to  pay  the  note  at  maturity,  if  the  maker  did  not 

To  allow  a  recovery  in  such  a  case  would  vicdate  the  rule  which  prohibits  the  dear 
lege]  import  of  a  written  contract  to  be  varied  by  parol,  and  would  violate  the  Statute 
of  firandfl^  which  declares  all  agreements  to  answer  for  the  debt  or  de&ult  of  an- 
other, unless  in  writing  and  subscribed  by  the  party  to  be  charged,  to  be  void. 
(BeCbre  Bobwobth  and  Woodbutf,  J.J.) 
Argued,  June  8 ;  decided,  June  27, 1857. 

The  questions  which  arose  on  the  trial  of  ihis  action,  being 
questions  of  law  only,  a  verdict  was  taken  for  the  plaintiff  sub- 
ject to  the  opinion  of  the  C!ourt^  and  such  questions  were  then 
directed  to  be  heard  at  the  General  Term,  in  the  first  instance. 
The  counsel  of  the  parties  agreed  at  the  trial,  such  agreement 
being  evidenced  by  an  order  then  entered,  that,  the  Court  at 
General  Term  might  dismiss  ike  complaint,  if  so  advised.  The 
cause  now  comes  before  the  General  Term,  on  a  case  presenting 
the  questions  of  law,  so  directed  to  be  there  heard.  The  action 
was  tried  before  Mr.  Jus^cls  Woodbuff  and  a  jury,  in  March, 
1866.  The  &cts,  on  which  the  questions  of  law  arise,  are  as 
follows: 
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The  only  -written  contract  held  by  the  plaintifl^  (so  fir  as  the 
evidenoe  in  this  action  disclosed  the  &ct8,)  to  which  the  defendant 
is  a  party,  reads  as  follows,  viz. 

"  $450  AV  New  York,  May  4, 1855. 

''One  month  after  date,  I  promise  to  pay  to  the  order  of 
Mr.  Anton  Hauck,  four  hundred  and  fifty  -ffy  dollars,  value 
receiyed. 

(Signed)  '^  Wm.  Sxsbace,  15|  Bowery. 

(Endorsed)  ''  Joseph  Hund,  121  Hester. 

"  Anton  Hauck,  267  Boweiy." 

The  endoisements  upon  the  note,  of  the  names  of  the  defend- 
ant, Joseph  Hund,  and  of  the  plaintiff  Anton  Hauck,  are  in  the 
order  of  priority  above  -^tten.  This  note  is  a  renewal  of  a 
former  note  made  by  Seeback  for  the  same  sum,  dated  Feb.  1, 
1855,  and  payable  three  months  after  its  date  to  the  order  of 
Hauck,  and  endorsed  by  Hund  and  Hauck,  separately,  and  in 
the  same  order  as  the  renewal  note. 

Seeback  applied  to  the  plaintiff  in  January,  1855,  for  a  loan 
of  money,  and  the  plaintiff  requiring  security  for  its  repayment, 
the  defendant  Hund  agreed  with  the  plainti£^  that  if  he  would 
lend  the  money  to  Seeback,  Hund  would  endorse  the  note  of 
Seeback  to  be  given  for  the  money  loaned,  and  if  Seeback  did 
not  pay  the  money  loaned,  Hund  would  pay  it  himself.  The 
defendant,  for  the  purpose  of  fulfilling  that  agreement^  and  with 
intent  to  become  bound  to  the  plaintiff  for  the  sum  specified  in 
the  note  of  Feb.  1,  1865,  placed  his  name  thereon;  and  the 
plaintiff  in  reliance  upon  that  agreement,  discounted  that  note. 
The  plaintiff  at  that  time  not  having  money  which  he  could 
lend,  but  being  a  dealer  in  cheese,  and  Seeback  being  pressed 
for  money,  the  plaintiff  at  hk  solicitation,  and  in  order  to  raise 
money  for  Seeback's  use,  and  without  any  intent  to  get  more 
than  l^al  interest,  sold  2,506  pounds  of  cheese  at  thirteen  cents 
per  pound,  that  being  the  best  price  which  could  be  obtained, 
although  the  Mr  market  value  was  then  fifteen  cents  per  pound, 
and  paid  the  moneys  received  therefoV,  and  other  moneys  of  hia 
own,  to  an  amount,  including  the  loss  upon  the  cheese  at  two 
cents  per  pound,  equal  to  the  amount  of  the  note;  Seeback 
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haidng  agreed,  in  order  to  induce  the  plaintiff  to  make  such 
sale,  to  bear  such  loss.  This  sale  was  made,  and  the  proceeds 
thereof  and  other  moneys  of  the  plaintiff,  were  paid  by  him  to 
Seeback,  in  reliance  upon  the  aforesaid  agreement  and  endorse- 
ment, the  note  so  endorsed  by  the  defendant  as  aforesaid  having 
been  delivered  to  the  plaintiff  before  he  paid  such  moneys  to 
Seeback. 

The  sale  of  the  cheese  was  a  bond  fide  transaction,  and  was  not 
intended  by  the  plaintiff  or  Seeback  as  a  coyer  to  conceal  an  intent 
to  secnre  to  the  plaintiff  more  than  at  the  rate  of  seven  per  cent 
interest  on  the  money  loaned.  The  purchaser  of  the  cheese  sold 
it  ibr  eighteen  cents  a  pound  not  long  after  he  bought  it. 

On  the  day  the  note  of  Feb.  1,  1855,  matured,  the  note  in 
suit  was  made  and  endorsed,  and  delivered  to  the  plaintiff  in 
renewal  thereof,  and  for  the  purpose  and  with  the  intent  of  con- 
tinuing the  several  liabilities  of  Seeback  and  Hund  to  the  plain- 
ti£^  intended  to  be  created  by  the  agreement  hereinbefore  set 
forth,  and  the  original  note  and  the  endorsement  thereof  by  the 
defendant 

When  the  note  in  suit  became  due,  payment  of  it  was  duly 
demanded  of  Seeback,  who  refosed  to  pay  it;  due  notice  of  such 
demand  of  payment,  and  of  such  refusal,  was  given  to  the 
defendant  Hund. 

The  note  in  suit,  with  interest  on  it  &om  its  matarity  to  the 
time  of  the  trial  of  this  action,  amounted  to  $471. 

A  verdict  was  taken  for  that  sum  for  the  plaintiff  subject  to 
the  opinion  of  the  Court  at  General  Term,  upon  the  questions 
of  law  arising  upon  the  &cts  above  stated,  and  with  liberty  to 
the  Court,  (granted  by  the  consent  of  the  counsel  given  at  the 
trial)  to  dismiss  the  complaint  if  so  advised,  and  to  either  party 
to  turn  the  case  into  a  bill  of  exceptions. 

The  caae  was  submitted  on  printed  points. 

Ckakr^  Tovmsendf  and  Van  Wagoner j  for  plaintiffi 

JF[  &  JSalknedUy  for  defendant. 

By  the  CotntT.  Bosworth,  J. — Such  an  agreement  as  has 
been  proved,  is  an  agreement  of  Hund,  to  be  answerable  for  the 

28 


484  CASES  m  THE  SUPEEIOR  COUET. 

Hauck  V.  Hond. 

debt  or  de&ult  of  Seeback.  On  such  an  agreement  Hund  is 
not  liable,  nnless  it  is  in  writing,  and  subscribed  by  him,  2  B. 
a  185,  §  2,  sub.  2. 

The  only  written  agreement  held  by  the  plaintiff  to  which 
Hund  is  a  party,  is  one  by  which,  according  to  its  legal  effect^ 
Hauck  the  plaintiff  promises  to  pay  to  Hund,  or  any  subse- 
quent endorser  of  the  note,  the  note  itself  if  Seeback  £uls  to  pay 
it,  provided  that  payment  of  it  ia  demanded  of  Seeback  on  the 
day  it  fialls  due,  and  notice  of  such  denumd,  and  of  Seeback's 
ddGEiult,  is  duly  given  to  Hauck. 

Hund  does  not  agree,  either  by  the  terms  of  the  written  oon- 
tract,  or  by  its  l^gal  effect,  to  pay  anything  to  Hauck,  in  any 
event 

If  the  plaintiff  can  recover  in  this  action,  he  must  do  so,  by 
violating  two  settled  rules  of  law. 

First  He  must  be  permitted  to  prove  by  parol,  that  the  actual 
agreement  was  radically  different  firom  the  written  one,  which  he 
cannot  do. 

Second.  When  such  agreement  has  been  proved  by  parol,  he 
must  be  permitted  to  recover  upon  it^  while  the  statute  is 
peremptory,  that  the  defendant  shall  not  be  charged  upon  such 
an  agreement  when  proved  verbally,  merely  because  it  was  not 
reduced  to  writing  and  signed  by  the  defendant 

These  views,  though  briefly  stated,  appear  to  us  to  be  a  per- 
fect answer  to  the  plaintiff's  right  to  recover, 
t  It  cannot  be  denied  that  the  effort  of  the  Courts  to  find  some 
distinction  on  which  they  could  make  parties  liable  upon  their 
contracts,  when  clearly  proved,  although  the  only  written  evi- 
dence as  to  what  they  agreed,  was  a  note  endorsed  in  form  like 
the  present,  has  led  to  decisions  apparentiy  conflicting,  in  relar 
tion  to  the  question  before  us. 

Whenever  the  Courts  depart  firom  the  plain  meaning  of  the 
statute,  or  a  well  established  rule,  in  search  of  some  extremely 
technical  consideration,  to  obviate  the  supposed  hardships  of  a 
particular  case,  it  is  not  strange  that  conflicting  decisions  should 
occur,  and  that  following  one  questionable  precedent  after  an- 
other may  lead  to  consequences,  that  render  it  necessary  toAecur 
to  filled  principles  and  abide  by  them  as  rules  of  decision. 

The  object  of  the  statute  exempting  a  person  fix>m  liability 
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upon  his  promise  or  agreement  to  answer  for  the  debt  or  de&ultof 
another,  unless  the  agreement  is  in  writing  and  subscribed  b  j  the 
person  sought  to  be  charged,  was  to  prevent  frauds  and  perjuiies. 

The  role  which  forbids  the  receipt  of  yerbal  evidence  to 
establish  an  agreement  contrary  to  the  terms,  or  dear  legal 
import  of  l^e  contract  of  the  parties  as  reduced  to  writing  and 
signed  by  them,  is  one  of  obvious  necessity.  Without  a  firm 
and  xmiform  application  of  it,  there  can  be  no  certainly  or  safety 
in  the  business  transactions  of  life. 

It  is  better  for  the  public  that,  an  individual  should  occa- 
sionally suffer,  in  consequence  of  his  having  omitted  the  for- 
malities made  by  law  essential  to  a  valid  contract,  as  a  penalty 
for  his  carelessness,  than  tb^t,.  written  contracts  deliberately 
drawn,  and  formally  signed,  should  be  subject  to  be  varied  in 
their  terms,  by  the  imcertainty  of  human  memoiy,  and  the  self- 
ishness of  interest,  or  that  statute  law  should  be  disregarded  by 
charging  a  party  under  circumstances,  which  that  law  declares 
shall  create  no  liability. 

Whether  there  was  any  sach  mistake  in  the  form  of  drawing 
the  note,  as  would  create  a  right  in  fiivor  of  the  plaintiff  to  have 
it  reformed  by  a  Court  of  Equity  is  a  question  which  does  not 
now  arise.  {Phdps  Yr  Oamw^  8  Paige,  822.)  No  such  relief  has 
been  asked,  nor  has  any  case  been  stated  by  the  complaint,  with 
a  view  to  establish  a  right  to  it.  The  complaint  states  a  cause  of 
action  arising  on  contract,  and  seeks  the  recovery  of  money  only. 

The  cases  of  HaU  v.  Nswcomby  7  Hill,  416 ;  Spies  v.  OUmore^ 
1  Com.  821 ;  Durham  v.  Mdntcw^  2  id.  588 ;  HaU  v.  Farmer^  2 
id.  668;  -Hrwwfer  v. /SSff/ioe,  4 Selden,  207 ;  JSoAn v.  J3wfl;  2  Abb. 
862,  and  OoUreU  v.  ConkUn,  4  Duer,  46,  show  a  disposition  to 
hold,  and  some  progress  in  holding  parties  to  their  contracts,  as 
they  have  made  them.  They  deny  the  right  to  create  by  judi- 
cial l^islation  a  liability  where  none  exists,  by  the  terms  or 
legal  import  of  the  written  contract,  and  enforce  the  statute  of 
frauds,  so  as  to  exempt  a  party  firom  liability  upon  oontracts, 
which  that  statute  declares  to  be  void. 

We  think  the  verdict  should  be  set  aside,  and  a  judgment 
enter^  for  the  defendant^  dismifwing  the  complaint  with  costs.* 


*  See  Draper  t.  Snow^  6  Duer,  662. 
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The  Cobn  Ezchangx  Bank  v.  The  Cuhbeblakd  (Toal 

OoMPAirr. 

It  la  UDdeoalable  that  a  oorporatioii  may  be  bound  hy  the  act  of  an  agent  wbwe  tfa« 
agent  acts  in  the  discharge  of  hiadutiesi  and  within  the  scope  of  his  powers  as  soch, 
although  the  particular  act  may  not  have  been  directed  or  authorized  bj  any  for- 
mal resolution  of  the  directora  of  the  company. 

80  a  corporation  is  bound  by  the  act  of  an  agent  done  on  its  behalf  and  in  its 
name,  when  it  accepts  the  benefit  of  the  act,  although  the  agent  had  no  prior 
authority,  express  or  implied.  The  aooeptanoe  of  the  benefit  is  an  adoption  of 
his  act 

But  it  is  certain,  that  in  erery  case,  in  order  to  bind  a  oorporallon,  there  most  be 
proof  of  the  prior  authority  of  the  agents  general,  or  spedal,  or  of  the  sabsequsiik 
adoption  of  his  act 

When  the  powers  of  the  agent  are  solely  deriyed  firom  an  express  authority,  the  terms 
of  the  authority  must  be  strictly  pursued,  or  it  must  appear  that  the  oorporatioii 
has  accepted  the  benefit  of  his  act,  or  has  otherwise  adopted  it 

In  the  principal  case,  two  members  of  an  executive  committee  of  ttie  delbndaal^ 
who  were  only  authorised  to  act  when  the  president,  as  one  of  their  number,  was 
present,  in  his  absence  made  a  contract  for  a  lease  by  the  defendants  of  certain 
rooms  belonging  to  the  plaintiffs,  and  it  appeared  that  the  defendants  had  noTer 
entered  on  the  occupation  of  the  rooms. 

MtkL  by  the  Court  that  the  contract  was  void,  and  that  no  aetioQ  thereon  ooold  b» 
maintained  against  the  defendants  for  the  recorery  of  rent 

Verdict  for  plaintiff^  set  aside,  and  new  trial  granted. 
(Before  Boswoeth  &  ■Woodruff,  J. J.) 
Heard,  June  9 ;  decided,  June  27,  1857. 

Case  upon  a  veidict  for  the  plaintifbi  taken  subject  to  the 
opinion  of  the  Court  at  General  Term.  This  action  was  tried 
before  Ch.  J.  Oakley  and  a  jury,  in  December,  1866.  It  was 
brought  to  recover  a  quarter's  rent  of  certain  rooms  in  a  build- 
ing belonging  to  the  plaintiff  Itvras  allied  that  the  defendants 
had  leased  the  rooms  for  one  year,  at  the  rent  of  $2,500. 

The  controyersy  turned  solely  on  the  validity  of  the  contract 
of  hiring,  and  all  the  material  &ctB  upon  which  the  decision  of 
the  question  depended  are  fully  stated  in  the  opinion  of  ilie 
Court. 

T.  O.T.  Buckley,  for  the  plaintiffl. 

T,  D.  James  J  for  the  defendants. 
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By  thb  Coubt.  Woodruff,  J. — ^It  appears  by  the  eyidenoe 
herein,  without  contradiction,  that  bj  the  by-lavrs  of  the  defend- 
ants, it  is  proyided  that  tiieir  concerns  .^^  shall  be  managed  bj  a 
president  and  a  board  of  twelye  directors,  of  which  board,  the 
president  shall  be  a  member,  and  have  the  casting  vote  when  the 
board  is  equally  divided.  *0r  by  an  executive  committee  of  three 
directors,  *  *  «  and  tiie  president  in  like  manner  shall 
have  the  casting  vote  when  the  committee  is  equally  divided, 
and  that  at  stated  meetings  the  president  and  four  directors,  and 
at  intermediate  meetings  the  president  and  two  of  the  executive 
committee,  shall  constitute  a  quorum  for  the  transaction  of  any 
business." 

And  farther,  that  ''in  case  of  absence  or  sickness  of  the  presi- 
dent, the  board  of  directors  or  executive  committee,  as  the 
case  may  be,  shall  have  power  to^  appoint  a  president^  pro 
iempore." 

It  further  appeared  that  the  president  of  the  plaintiffi,  was 
himself  a  director,  and  at  the  time  of  the  transactions  in  question, 
a  member  of  the  executive  committee  of  the  defendants.  And, 
therefore,  in  his  dealings  wilh  the  defendants  through  their  ex- 
ecutive committee,  he  must  be  taken  to  have  had  fiill  knowledge 
of  these  by-laws,  under  which  the  concerns  of  the  defendants 
were  managed. 

At  a  meeting  of  the  board  of  directors  of  the  defendants/ on 
the  4th  day  of  April,  1856,  nine  directors  being  present,  4ind 
among  them,  Mr.  Dunham,  the  president  of  the  plaintiff,  the 
defendants'  president  being  absent,  A.  M.  Sherman,  Esq.,  was 
appointed  chairman  of  the  meeting ;  and  on  this  occasion  Mr. 
Dunham  was  appointed  a  member  of  the  executive  committee  to 
fill  a  vacancy  caused  by  a  resignation. 

At  this  meeting  the  attention  of  the  board  being  called  "  to 
the  proposition  to  lease  offices  from  the  Corn  Exchange  Bank," 
the  proposition  was  '^referred  to  the  executive  committee  with 
filll  power,  and  to  report  at  the  next  meeting  of  the  board." 

The  executive  committee  consisted  of  Messrs.  Thompson, 
Bloodgood,  and  Dunham ;  and  Mr.  Mehaffey  was  the  president 

Mr.  Dunham,  when  appointed  a  member  of  the  executive 
committee,  stated  to  the  board  that,  as  he  was  acting  for  the  Com 
Exchange  Bank  (the  plaintifb),  in  the  matter  of  leasing  their 
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rooms,  he  should  not  meet  with  the  ezecatiTe  committee  on  that 
sabject 

On  the  following  day  Messrs.  Bloodgood  and  Thompson^ 
being  at  the  office  of  the  defendants,  concluded  on  behalf  of  the 
defendants  (the  president  not  being  present),  to  take  the  rooms, 
and  aocordingl  J  Mr.  Bloodgood  addressed  and  sent  a  note  to  Mr. 
Dunham,  as  president  of  the  plaintifls^  in  these  Words : — 

"Office  of  the  C.  C.  &  I.  Co. 

New  York,  April  5, 1856. 
Dear  Sir : — ^This  Company  will  take  the  rooms  oyer  the  bank. 
By  order  of  the  Ex.  Com. 

F.  Bloodgood,  of  the  Ex.  Com." 

The  president  of  the  defendants,  on  his  return,  learning  what 
had  taken  place,  requested  Mr.  Dunham,  the  plaintifl^'  president^ 
to  release  the  defendants  from  their  engagement;  this  was 
refused.  The  power  of  Dunham  to  bind  the  plaintifEs  spears  to 
have  been  derived  firom  a  resolution  of  the  plaintifb'  Board  of 
Directors  in  these  terms : 

"  On  motion  resolved,  that  the  renting  of  the  offices  in  the 
banking  house  be  referred  to  the  officers  with  power."  And  the 
testimony  showed  that  the  officers  of  the  bank  were  the  presi- 
dent and  cashier ;  and  there  was  evidence  that  the  bank  went 
into  that  building  the  previous  year  and  that  the  president  was 
the  officer  who  had  always  made  the  contracts  for  renting  the 
rooms  in  the  building,  and  that  the  cashier  collected  the 
rents. 

The  defendants  never  entered  into  the  occupation  of  the 
rooms,  and  this  action  is  brought  to  recover  rent  thereof  for  three 
months,  viz.,  from  May  1st  to  August  1st,  1856,  after  the  rate  of 
$2,500  per  annum,  and  there  was  evidence  sufficient  to  show  that 
the  renting,  to  which  the  correspondence  and  resolution  referred, 
was  orally  spoken  of  as  a  renting  for  one  year,  from  May  1, 
1855,  bX,  tibe  rent  mentioned,  viz.,  $2,500  per  annum. 

We  are  of  opinion  that  no  contract  of  hiring  was  established 
which  was  binding  upon  the  defendants. 

It  is  not  necessary  to  deny  that  corporations  may  become 
bound  by  the  acts  of  their  agents,  done  in  the  discharge  of  their 
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datiesy  aad  within  the  soope  of  the  power  of  the  agents,  and  that 
without  a  foimal  vote  of  the  Board  of  Directors:  nor  to  deny 
that  contracts  will  be  implied  against  corporations,  when  thej 
haye  accepted  the  benefit  of  what  is  done  by  the  agent  in  their 
name,  and  have  so  adopted  the  act 

Under  what  yarious  circamstances  a  formal  act  of  the  Board 
of  Directors  may  be  dispensed  with  it  is  not  necessaiy  to  say,  but 
this  is  clear,  there  must  be  an  authority  to  contract  or  tiiere 
must  be  an  adoption  of  the  contract,  otherwise  the  corporation  is 
not  b^und. 

If  an  agent  haye  been  clothed  with  powers  sufficiently  com- 
preheusiye,  be  may  bind  the  corporation.  This  may  be  by  an 
express  grant  of  authority,  or  by  the  yery  appointment  to  an 
office,  the  ordinary  duties  of  which  inyolye  the  exercise  of  the 
allied  power. 

The  present  case  requires  no  consideration  of  these  general 
inquiries.  We  haye  before  us  just  the  powers  conferred  by  the 
defendants,  and  the  manner  in  which  they  were  to  be  exercised, 
and  we  also  find  tiie  plaintiff  dealing  with  the  defendants  with 
knowledge  of  both. 

No  contract  was  made  with  the  plaintiff  by  a  g^ieral  agent 
The  defendants  did  not  occupy  the  rooms,  and  by  accepting  the 
benefit  of  the  ^eged  agreement,  become  impliedly  bound  to  pay 
the  rent 

The  subject  of  taJdng  the  rooms  in  question  waa  referred  to 
the  defendants'  executiye  committee  with  power. 

That  committee,  therefore,  had  tmder  this  reference,  and  per- 
haps also  imder  their  general  authority  to  '^  manage  the  concerns 
of  the  company,"  power  to  bind  the  defendants. 

But  to  constitute  a  quorum  for  the  transaction  of  any  business, 
it  was  necessary  that  the  president  and  two  members  of  the  com- 
mittee should  be  present  If  the  president  was  absent  the  com- 
mittee must  appoint  a  president  ^o  tempore. 

Instead  of  a  formal  ^meeting,  two  members  of  the  committee 
confer  together  and  agree  to  take  the  rooms,  and  giye  notice 
accordingly.  This  we  think  was  not  enough.  It  is  lefii  in  some 
doubt  by  tiie  eyidence  whether  the  president  of  the  defendants 
was  not  in  the  city,  though  not  at  ^e  defendants'  office  at  the 
time;  at  all  eyento,  his  place  does  not  appear  to  haye  beenfiUed^ 
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or  if  the  appointment  of  Mr.  Sherman,  chairman  of  the  Board  of 
Directors,  had  any  effect  beyond  the  meeting  of  the  Board  itself 
then  he  was  not  present  at  the  meeting  of  the  committee.  Proba- 
bly his  duties  as  chairman  ceased  with  the  meeting  of  the  Board. 

We  think  it  quite  clear  that  the  sending  of  the  letter  in  ques- 
tion created  no  contract  binding  upon  either  the  plaintiflw  or  the 
defendants  What  took  place  afterwards  consists  of  efforts  on 
the  part  of  the  officers  of  the  defendants  to  induce  the  plaintiff 
to  relinquish  any  claim,  and  the  manifestation  of  a  determination 
Dy  the  plaintiff  to  insist  on  the  contract  • 

The  general  rule  that  a  corporation  can  only  act  in  the  mode 
prescribed  by  the  law  of  its  creation,  where  the  prescribed  mode 
is  restrictive  and  not  cumnlatiye  in  its  nature,  is  applicable 
by  analogy  to  this  case.  (Dawes  y,  the  North  IHver  Ins.  Ch»f 
7  Cow.  462.)  Although  the  restrictions  here  are  contained  in 
the  by-la¥rs  of  the  defendants,  knowledge  of  those  by  •laws  is 
brought  home  to  the  plaintiff  through  their  president. 

And  not  only  so ;  the  yery  basis  of  the  plaintiffs'  claim  is  an 
authority  to  the  executive  committee  given  by  a  resolution  of 
the  Board,  passed  in  the  presence  of  the  plaintiff'  president^ 
and  the  action  of  that  committee  could  only  bind  the  defend- 
ants when  had  in  the  manner  which  the  laws  of  its  govern- 
ment prescribed. 

It  is  urged,  also,  that  the  defendants  were  not  bound  because, 
in  this  transaction,  Mr.  Dunham  acted  alone,  when  he  had  no 
authority  &om  the  plaintiffs  themselves  to  let  their  offices  without 
the  concurrence  of  the  cashier.  We  are  of  opinion  that,  under 
the  resolution  of  the  plaintiffs'  Board,  read  in  evidence,  if  that 
stood  alone,  it  would  have  been  necessary  for  the  plaintifib  to 
show  that  both  of  the  officers  of  the  Bank  concurred  in  the  letting. 
Still,  had  the  undertaking,  on  the  part  of  the  defendants,  been 
made  in  such  form  and  manner  as  would  bind  them,  proba- 
bly the  sanction  of  the  plaintiff'  Board  of  Directors,  implied  in 
the  statement  contained  in  one  of  the  letters  read  in  evidence 
which  states  that  the  Board  think  they  cannot  annul  the  contract, 
might  sufficiently  show  an  approval  of  the  act  of  their  President. 
And  besides,  there  was  evidence  tending  to  show  the  previous 
usage  of  the  Bank,  which  indicated  an  actual  concurrence  of  the 
two  officers  in  the  letting  of  the  rooms  by  the  President.  £rom 
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time  to  time,  and  by  reasonable  inference,  the  approval  by  the 
Bank  of  the  exercise  of  that  power,  in  the  manner  in  which  it 
had  theretofore  been  done. 

We  do  not  think  it  necessary  to  inquire  here,  to  what  extent  a 
Banking  Company  may  employ  its  capital  in  the  erection  of 
offiyces  for  the  purpose  of  renting  them.  We  do  not  suppose  that 
the  right  to  own  a  building  is  rigidly  confined  to  the  exact  num- 
ber of  rooms  their  immediate  purposes  require.  There  may  be 
good  reasons  for  anticipating  an  increase  of  business,  and  provid- 
ing for  its  transaction.  There  may  be  other  reasons  why  they 
may  have  one  or  more  rooms  than  their  immediate  business 
requires  them  to  use.  We  should  be  reluctant  to  say,  in  such 
case,  that  they  must  suffer  those  rooms  to  remain  unoccupied,  or 
that  the  tenant  who  occupies  may  refuse  to  pay  rent 

This  point  was  not  raised  at  the  trial,  and  does  not,  tiierefore, 
properly  arise  here. 

^e  verdict  must  be  set  aade  and  a  new  trial  ordered— costs 
to  abide  the  event 


Sahitbl  C.  HANirOBB,  Bespondent,  v.  DAimEL  C.  HiGOms, 

Defendant  &  Appellant 

A  request  bj  the  defendaiit  to  the  plaintiflj  to  attend,  as  physiciaa  and  scurgeoo, 
itpoa  a  third  person,  and  a  promise  hj  the  defendant  to  the  plaintiff  that,  if  he 
wOl  80  attend,  the  defendant  will  pay  therefor,  and  the  bestowing  of  such  attend- 
aiioe  by  the  plaintil!^  upon  sach  request,  and  relying  solely  upon  saoh  promise, 
render  the  defendant  liable  to  pay  what  such  attendance  is  reasonably  worth.  His 
promise  need  not  be  in  writing  to  be  obligatory.  It  is  an  original  undertaking. 
The  feet  that  he  was  under  no  obligation,  prior  to  making  such  request  and  pro- 
mise, to  ilimish  or  procure  such  attendance^  does  not  make  it  essential  to  the 
▼aliditj  of  such  a  promise^  that  it  be  in  writing. 

But  the  defendant  in  such  a  case  may,  at  any  time,  giro  notice  to  the  plfdntifi!  that  he 
wiU  not  be  liable  for  attendance  or  services  subsequently  rendered,  and  on  so  doing, 
the  plaintiff  can  make  no  claim  on  him  for  services  or  attendance  subsequent  to 
such  notice. 

A  defendant  has  no  right  to  be  examined  m  his  own  behalf  merely  because  the  wife 
of  tiie  plaintft's  assignor  of  a  thing  in  action  (being  the  plaintiff's  cause  of  action) 
has  been  examined  for  the  plidntiff 
(Before  DuEB,  Slosson,  &  Woodbuvt,  J.  J.) 
Heard,  April  8;  decided,  June  27, 185*7. 
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This  action  comes  brfore  the  Gteneral  Term,  on  appeal  by  the 
defendant  from  the  judgment.  It  was  tried  brfoie  Mr.  Justice 
BoswoBTH  and  a  jury,  in  June,  1866,  when  a  verdict  was  ren- 
dered for  the  plaintiff  for  $600  damages. 

The  complaint  states  two  causes  of  action : 

1.  As  assignee  of  Wm.  C.  Mead,  for  board  of  and  nursing  one 
William  C.  Hetzell,  firom  September,  1864,  to  June,  1865,  at 
defendant's  request,  and  on  his  promise  to  pay  therefor,  the  sum 
daimed,  over  and  above  all  payments  made  on  account  thereof 
being  $884. 

2.  For  attendance  by  the  plaintiff  as  physician  and  surgeon, 
upon  said  Hetzell,  within  the  same  period,  at  the  like  request,  and 
on  the  like  promise,  for  which  $600  was  claimed. 

It  appeared  that  William  0.  Hetzell,  on  the  14th  of  September, 
1864,  being  then  a  journeyman  sail-maker  in  the  defendant's  em- 
ploy, had  his  leg  fi-actured,  and  was  taken  to  the  hospital,  fix>m 
which  place  he  was  removed  to  Mr.  Mead's,  on  the  19th,  that'  he 
might  be  better  nursed  and  attended  to.  While  he  was  at  the 
hospital,  Mrs.  Mead,  with  whom  he  had  formerly  boarded,  saw 
him,  and  messages  firom  the  defendant  to  Mrs.  Mead,  and  from 
her  to  him,  were  carried  by  Joseph  C.  Hetzell,  which  constituted 
part  of  plaintiff's  proof  that  Mrs.  Mead  took  William  C.  Hetzell 
to  her  house,  on  being  requested  and  employed  by  the  defendant 
so  to  do,  and  relying  on  his  promise  to  pay  therefor. 

The  prooj^  upon  the  question,  whether  the  defendant  employed 
the  plaintiff  as  physician  and  surgeon,  consisted  of  messages  sent 
by  die  defendant,  through  third  persons. 

One  Thomas  Bums,  was  exanuned  for  the  defendant,  and  gave 
evidence  tending  to  show  that  he  was  instructed  by  the  defendant, 
while  Wm.  C.  Hetzell  was  at  Mrs.  Mead's,  on  the  defendant's  being 
requested  to  employ  a  consulting  physician,  to  inform  her  and 
the  plaintiff  that  he  had  nothing  to  do  with  the  employment  of  a 
doctor,  that  all  he  had  agreed  to  do  or  would  do,  was  to  allow 
William  $6  a  week  for  three  months,  and  that  he  communicated 
such  message.  Evidence  was  given  with  a  view  to  contradict  his 
statements,  as  to  what  he  did  in  truth  say  to  Mrs.  Mead  and  the 
plaintiff  when  assuming  to  communicate  the  me8sage,^e  defend- 
ant had  sent  to  them. 

Evidence  was  given  as  to  a  bill,  to  the  amount  of  $120j  having 
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been  made  out  by  Mrs.  Mead,  and  sent  to  the  defendant  by  one 
McEinstry,  and  whether  it  was  made  and  sent  as  being  the  whole 
amount  of  her  claim,  and  the  defendant  insisted  that  if  he  waa 
liable  at  all,  for  her  services,  his  liability  was  limited  to  the  sum 
named  in  that  biQ.  The  d^endant's  theory  of  the  case  was,  that 
Mrs.  Mead  agreed  witii  W.  C.  Hetzell,  while  he  was  at  the  hos- 
pital, absolutely,  and  unconditionally  to  take  him  and  nurse  him^ 
and  that  defendant's  promise  was  collateral  to  this,  and  was 
merely  a  promise  to  allow  to  William  $6  a  week  for  three 
months,  to  assist  and  reUeye  him,  and  that  he  never  authorized 
any  one  to  employ  a  physician  and  surgeon,  or  a  nurse,  at  his 
expense,  or  agreed  to  compensate  for  such  services. 

Mr&  Mead  was  examined  as  a  witness  for  the  plainti£  She 
having  been  so  examined,  and  the  plaintiff  claiming  to  recover 
for  her  services  and  for  the  board  and  nursing  of  Wm.  0.  Ilet- 
zell,  under  an  alignment  by  Mr.  Mead,  her  husband,  of  his 
daim  therefor,  the  defendant  offered  himself  as  a  witne^  in  his 
own  behalf,  and  on  being  objected  to,  the  Court  excluded  him, 
to  which  d^endant's  counsel  excepted. 

As  the  questions  decided,  relate  to  exceptions  taken  by  the 
defendant  to  the  charge  of  the  Judge,  and  to  his  reftisalto  charge 
in  the  terms  of  requests  made  to  him  in  that  behalf  the  evidence 
given  is  not  stated. 

When  the  testimony  was  dosed,  the  counsel  for  the  respective 
parties  sxmmied  up  the  case,  and  the  defendant's  counsel  requested 
the  Judge  to  cha^  the  jury  as  follows  :-^l.  That  the  promise 
proved  by  the  evidence  of  Joseph  Hetzell  is  void,  and  that  the 
defendant  is  not  bound  thereby.  2.  That  if  Mrs.  Mead  agreed 
to  take  William  C.  Hetzell  at  the  hospital,  any  subsequent  pro- 
mise of  defendant  is  collateral  and  void.  8.  Thatnn  order  to 
haye  a  v^bal  promise  on  the  part  of  the  defendant  to  pay  for 
the  board  or  medical  attendance  of  William  C.  Hetzell  binding, 
there  must  have  been  some  obligation  on  the  part  of  the  defend- 
ant to  furnish  such  board  and  medical  attendimce,  otherwise  the 
promise  is  void  for  want  of  a  writing.  4.  That  the  promise  of  de- 
fendant was  in  thenatureof  a  gratuity  and  revocable  at  any  time; 
that  the  notice  sent  by  Mr.  Bums  was  a  revocation  of  any  promise ; 
and  defendant  is  not  liable  after  that  time.  The  same  of  defendant's 
refbsal  to  pay  the  biU,  which  was  communicated  to  the  plaintiffl 
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That  the  plaintiff  is  bound  b j  the  charges  in  his  complaint 
and  can  recover  only  at  that  rate  for  the  time  np  to  the  notice- 
That  the  plaintiff  is  limited  as  to  Mead's  bill  to  the  amoxuait  of 
$120,  contahied  in  the  bill  sent  oyer  by  Mr.  McKinstry. 

The  C!ourt  charged,  inter  cUiaj  as  follows : 

Did  the  defendant,  before  Mrs.  Mead  unconditionally  agreed  to 
take  Hetzell  into  her  house,  and  board  and  nurse  him,  promise 
to  pay  her  for  so  doing;  and  did  she  receive  him  solely  cm  the 
credit  of  sudi  promise?  Kso,  the  plaintiff  is  entitled  to  recover 
for  such  board  and  nursing. 

KMrs.  Mead  unconditionally  agreed  to  receive  him,  and  board 
and  nurse  him,  before  the  defendant  made  any  promise  to  her, 
and  she  received  him  to  be  boarded  and  nursed  in  puisuance  of 
such  unconditional  agreement,  the  defendant  is  not  liable, 
although  he  subsequently  promised  to  pay  her. 

Were  her  services  commenced  solely  on  the  credit  of  apromiae 
by  the  defendant  to  pay  her  charges?  Kthey  were,  he  is  liable, 
although  his  promise  was  not  in  writing.  To  which  charge 
defendant  then  and  there  excepted. 

The  liability  of  the  defendant,  therefore,  depends  upon  the 
&ct8,  which  you  may  find  the  evidence  establishes.  If  she 
refased  to  allow  Hetzell  to  come  to  her  house^  until  the  defendant 
was  seen,  and  some  satis&ctory  arrangement  had  been  made  with 
him  for  the  payment  of  her  charges,  and  the  defendant  sent  a 
request  to  her  to  take  him,  and  promised  that  he  would  pay  the 
expenses,  and  she  took  him  relying  solely  upon  such  promise,  he 
is  liable.    To  which  defendant's  counsel  excepted. 

If  you  find  that  she  agreed  absolutely  to  take  Hetzell  before 
the  defendant  had  been  seen  on  the  subject,  and  that  she  took 
him  in  consequence  of  such  agreement,  he  is  not  liable,  although 
he  subsequently  agreed  to  pay  her  for  her  services  and  for  his 
board. 

Kyou  find  the  &cts  which  the  Court  has  stated  would  make 
him  liable,  then  the  next  question  is,  for  how  much  would  he  be 
liable?  Unless  she  agreed  to  take  him  at  an  agreed  price  per 
week,  the  defendant  is  liable  for  what  her  services  are  really 
worth.  K  any  price  was  agreed  upon,  the  evidence  does  not 
show  the  defendant  a  party  to  it  K  any  price  was  fixed,  it  must 
have  been  between  her  and  Hetzell.    You  have  heard  what  they 
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both  swear  on  this  point,  and,  from  that  and  iiie  other  evidence, 
you  will  determine  how  the  &ct  ia.  An  agreement  with  HetzeU 
as  ta  price  would  not  bind  the  defendant,  and  would  be  strong 
evidence  that  Mrs.  Mead  did  not  take  Hetzell  relying  on  the 
defendant  as  the  party  to  whom  credit  was  exduaively  given  by 
her. 

I^  at  any  time,  defendant  gave  notice  that  he  would  not  be 
liable,  or  that  he  denied  all  liability,  &om  the  time  of  such  notice 
there  would  be  no  claim  on  him  for  future  services. 

The  question  is,  what  notice  did  Bums  give  to  Mrs.  Mead 
when  ddendant  was  sent  to,  about  a  consulting  physician,  not 
what  message  defendant  sent,  unless  it  was  communicated  to  the 
plaintiK  What  message  did  defendant  send  back  when  the  bill 
of  $120  was  presented  ?  If  that  denied  having  anything  to  do 
with  paying  any  charges,  it  was  equivalent  to  a  notice  that  he 
would  not  be  liable  for  the  foture. 

The  same  principles  apply  to  the  claim  made  by  the  plaintiff 
for  his  professions!  services.  Did  he  commence  them,  relying 
solely  on  a  promise  of  defendant  to  pay  for  them?  If  liiere 
was  such  a  promise,  and  plaintiff  commenced,  relying  solely  on 
that  promise,  defendant  is  liable  for  the  &ir  value  of  the  services 
up  to  the  time  that  he  gave  the  plaintiff  notice  that  he  would  be 
no  longer  liable.  On  this  point,  the  evidence  is  different  firom 
that  relating  to  the  claim  of  Mrs.  Mead*  There  have  been  no 
payments  to  plaintiff  by  Hetzell,  and  no  conmiunication  between 
the  plaintiff  and  defendant  personally  on  the  subject.  The  com- 
munications as  to  them  were  through  third  persons. 

I£  you  shall  find  such  &cts  as,  under  the  instructions  given  to 
you,  make  the  defendant  liable  to  pay  either  or  both  of  these 
daims,  then  you  will  determine  the  proper  compensation  to  be 
allowed  for  the  claim  or  claims  which  you  shall  find  to  have 
been  satis&ctorily  proved  If  you  hold  the  defendant  liable  to 
pay  the  proper  and  reasonable  charges  for  nursing  and  attending 
Hetzell  by  Mrs.  Mead  and  fieunily,  you  will  deduct  fiK>m  the  sum 
you  shall  fix  as  their  value,  or  to  be  paid,  the  amount  which 
Mr&  Mead  received  from  HetzelL 

The  Court  refused  to  charge  further  or  different  in  respect  to 
the  requests  made  by  the  defendant's  counsel. 


446  CASES  IN  THE  SUPERIOR  COURT. 

Hanford  ▼.  Higgins. 

The  defendant's  counsel  excepted. 

The  jury,  after  retiring  to  deliberate,  came  into  Court,  and 
rendered  a  verdict  in  &yor  of  the  plaintiff  for  $600  damages. 

Judgment  having  been  entered  on  the  verdict^  the  defendant 
appealed  fiom  it  to  the  General  Term. 

OUbert  Dean^  for  appellant,  made  and  argued  the  following 
points: 

I.  The  promise  proved  was  dearly  void  by  the  statute  of 
frauds. 

1.  There  was  no  obligation  on  the  part  of  defendant  to  pro- 
vide for  Hetzell. 

2.  Hetzell  requested  Mrs.  M.  to  take  him,  and  tiie  plaintiff  to 
attend  him. 

S.  He  was  legally  and  morally  liable  to  pay. 

4.  The  promise  that  is  claimed  to  be  binding  was  made  after 
Mrs.  Mead  had  taken  him,  and  plaintiff  had  attended  him. 

n.  But  any  verbal  promise  made  by  Higgins,  to  pay  for 
board,  &c.,  of  Hetzell,  was  void. 

1.  The  statute  of  frauds  requires  both  a  consideration  and  a 
writing. 

2.  In  this  case  there  is  a  consideration,  but  no  written  promise. 
{Kingsley  v.  BaJcome^  4  Barb.  181 ;  Oreen  v.  OreasweO^  10  Adolphus 
&  Ellis,  468 ;  Boberts  on  Frauds,  209;  J<mes  v.  Cooper^  Cowper, 
227:  "  You  must  supply  my  mother  with  bread,  and  I  will  see 
you  paid.") 

8.  The  contrariety  of  evidence,  and  the  different  that  existed 
between  defendant  and  plainti£^  and  Mrs.  Mead,  as  to  defend- 
ant's obligations,  show  the  necessity  of  a  writing  in  all  sucti 
cases. 

4.  That  portion  of  the  charge  which  says,  that  if  Mrs.  M.'8 
services  were  commenced  solely  on  the  credit  of  a  promise  by 
defendant  to  pay  charges,  defendant  is  liable,  was  dearly  erro- 
neous, as  applied  to  this  case. 

m.  The  Court  erred  in  refusing  to  charge  aa  requested  by 
the  defendant  in  his  first,  third  and  last  request 

The  right  to  require  a  specific  charge  on  any  point  of  law 
raised  by  the  evidence,  is  undoubted.  (8  Keman,  888,  Zabridck 
V.  Smith.)\ 
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1.  The  first  request  was  right — ^Wasit  complied  with? 

2.  In  a  case  like  this,  there  are  peculiar  reasons  why  a  jury 
should  be  instructed  specificall  j  as  to  the  effect  of  any  particular 
promise. 

S.  The  third  request  involves  a  point  before  discussed. 

4.  The  last  request  claimed  that  a  party,  after  presenting  a 
bill,  was  bound  by  its  amount  when  no  error  was  shown. 

rV.  The  contract  proved  was  void  for  want  of  mutuality. 
There  was  no  obligation  on  the  part  of  either  Mr&  Mead  or 
plaintiff  for  a  breach  of  which  defendant  could  have  sustained 
an  action. 

The  assent  to  a  binding  contract  must  be  mutual.  Eveiy 
agreement  ought  to  be  so  certain  and  complete  that  each  party 
may  have  an  action  upon  it  It  must  be  obligatory  on  bolli 
parties,  or  it  binds  neither. 

A  written  agreement  ^'to  remain  with  another,  two  years,  for 
the  purpose  of  learning  a  trade, "« is  void,  for  the  want  of  an 
engagement  in  the  same  iostrument  to  teach.  (8  Gar.  &  Payne, 
289,  Lees  v.  Whttcomb.) 

Y.  A  new  trial  should  be  granted,  because  the  verdict  is 
wholly  without  evidence. 

1.  The  amount  is  wrong;  the  claim  was  for  $884  for  eight 
months.  The  Court  held  we  were  not  liable  after  the  notice 
(two  months).    Verdict  is  for  $500. 

2.  There  is  no  evidence  of  any  authorized  communication  to 
plaintiff,  except  by  Joseph  net2selL 

(7.  SchaffeTy  for  plaintiff  saii  respondent 

By  the  Ooubt.  Slosson,  J. — ^The  charge  to  the  Jury  pre- 
sented the  questions,  involved  in  this  case,  as  &vorably  to  the 
defendant  as  a  correct  exposition  of  the  law  admitted  o^  in  res- 
pect to  both  claims,  and  under  the  charge,  their  finding  is  con- 
clusive upon  these  points.  1st  That  Mrs.  Mead  undertook  the 
care  and  boarding  of  Hetzell,  relying  solely  on  the  defendant's 
promise  that  the  expense  thereof  would  be  paid  by  him.  2d. 
That  the  plaintiff's  services  were  rendered  on  the  fiuth  of  a  like 
pronuse.    This  takes  the  case  out  of  the  statute. 

It  is  impossible  to  say,  from  the  amount  of  the  verdict^  at  what 


418  OASES  m  THE  SDPERIOB  COHET. 

Hanford  v.  Higgins. 

rate  the  board,  lodging,  and  services  of  Mis.  Mead,  or  the  services 
of  the  plaintiff  were  estimated.  But  as  the  Court  charged  that^ 
unless  she  agreed  to  take  Hetzell  at  a  certain  price  per  week,  the 
defendant  would  be  liable  for  what  her  services  were  really 
worth,  and  in  respect  to  the  plaintiff's  profes^onal  services,  thftt 
the  defendant  would  be  Uable  for  their  fiur  value  up  to  the  time 
that  he  gaye  the  plaintiff  notice  that  he  would  be  no  longer 
liable,  we  must  assume  that  the  jury  fixed  the  amount  upon  a 
principle  which  they  considered  the  evidence  to  haye  warranted. 

The  assignor  of  the  claim  for  board,  &a,  was  Mr.  Mead  the 
husband,  and  he  was  not  examined*  The  examination  of  his 
wife  as  a  witness,  (which  was  proper)  does  not  bring  the  case 
within  §  899  of  the  C!ode.  This  is  a  sufficient  answer  to  the 
exception  to  the  ruling  of  the  Judge  excluding  the  offer  of  the 
defendant  as  a  witness,  and  makes  it  uimecessaiy  to  decide 
whether  the  offer  was  too  broad  as  not  having  been  restricted  in 
terms  to  'Hhe  same  matter,"  to  which  Mrs.  Mead  had  testified. 

In  respect  to  the  requests  to  charge,  made  by  the  defendant's 
counsel;  the  Court  properly  refused  to  charge  the  fiist^  as  it 
was  for  the  jury  to  determine  whether  in  &ct  the  services  were 
rendered  solely  upon  the  Mth  of  the  defendant's  promise  or  not^ 
and  the  Court  correctly  charged  the  law  in  either  altematiye. 

The  second  request  was  substantially  charged. 

It  is  not  necessary  that  a  party  promising  absolutely  to  pay 
for  goods  to  be  sold,  or  services  rendered  to  another,  should  be 
under  an  obligation  to  pay,  at  the  time  he  makes  such  promise. 
The  question  is,  whether  the  goods  are  sold  or  services  rendered, 
on  the  sole  credit  of  the  party  so  promising;  if  they  are,  the 
promise  is  not  to  pay  the  debt  of  another,  but  an  original  under- 
taking, and  therefore  not  within  the  statute  of  firauds  requiring  it 
to  be  evidenced  by  a  writing.  The  Court  therefore  properly 
refiised  to  charge  the  third  request  {Dicon  v.  Frassee^  1  E.  D. 
Smith's  R.  32 ;  FJaniers  v.  Orolius,  1  Duer,  206.) 

The  fourth  request  was  charged  in  substance. 

In  respect  to  the  request  to  charge,  that  the  plaintiff  could 
only  recoyer  at  the  rate  of  charges  as  stated  in  his  complaint,  up 
to  the  time  of  the  notice,  it  is  sufficient  to  say,  that  the  Court 
l^kving  instructed  the  jury  that^  ^'if  at  any  time  the  defendant 
gaye  notice  that  he  would  not  be  liable,  or  that  he  denied  all 
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liability,  from  the  time  of  such  notioe  there  wotild  be  no  claim 
on  him  for  future  serviceB,"  and  the  juiy  haying  found  $500 
only  for  both  classes  of  service,  it  does  not  appear,  which  way 
they  may  have  found  the  fact  of  notice,  nor  that  they  have 
ezoeeded  in  their  verdict  the  amoimt  claimed  in  the  complaint 
as  due  for  the  board  and  nursing.  The  defendant  is  iheorefore 
not  prejudiced  by  the  omission  or  re&sal  of  the  Judge  to  charge 
that  proposition  specifically. 

In  respect  to  the  request  to  charge  that  the  plaintiff  was 
limited  as  to  Mead's  bill  to  the  amount  of  $120,  contained  in  the 
bill  sent  over  by  McEanstry,  the  evidence,  shows  that  that  bill 
was  made  out  in  March,  whereas  the  services  continued  until 
June;  the  Judge  therefore  properly  refused  to  charge  that  propo- 
sition. 

The  exceptions  to  the  charge,  we  think  unfounded.  On  the 
whole  charge  the  law  was  correctly  laid  down  to  the  Jury. 

The  judgment  must  be  affirmed. 


Getfcsiek  v.  Slingsbland  &  McFabland. 

O^  on  the  application  of  N.,  agreed  to  dlaoonnt  a  note  made  by  &  ft  McF.,  for 
$1383  27,  on  being  furnished  with  collaterals,  being  told  at  the  time  by  N.  that 
be  wished  to  procure  the  discount  for  a  Mend  who  wan  not  named,  the  friend 
being  S.  ft  McF. ;  and  the  latter  thereupon  deliyered  to  K.,  as  such  collateral,  a  note 
which  they  owned,  for  $2,000,  made  by  R.  and  M.,  and  K.  delivered  it  to  0.,  as 
such  c<fllateral,  telling  him  that  as  the  $3,000  note  first  matured,  "  to  collect  it  and 
credit  it  in  our  account,"  by  our  account  meaning  the  account  of  a  firm  of  which 
N.  was  a  member;  and  thereupon  Q>.  procured  the  note  of  $1283  2*7  to  be  dia- 
ooonted  at  bank,  on  the  secniity  of  the  note  for  $2,000  left  with  such  bank  as  col- 
lateral, and  the  $2,000  note  was  paid  at  maturity.  G.  has  no  rights  as  against  S. 
ft  McF.,  to  use  such  moneys  to  take  up  another  note  made  by  N.'s  firm,  then  run- 
ning to  maturity,  and  which  he  had  endorsed  and  procured  to  be  discounted  for 
sndi  firm.  Such  a  use  and  application  of  the  proceeds  of  the  $2,000  note  would 
be  a  firaud  on  S.  ft  McF.  G.  knowing,  when  he  discounted  the  note  for  $1283  97, 
that  N.  was  acting  for  a  friend,  knew  that  he  was  the  agent  of  such  friend,  and 
that  the  $2,000  note  was  the  property  of  the  latter,  and  was  fomished  by  him  as 
security  for  the  payment  of  the  note  to  be  discounted,  or,  at  all  eyents,  he  knew 
enough  to  put  him  on  inquiiy. 

29 
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Tbe  relative  rights  of  O.  and  of  S.  ft  McF.  are  not  affected  by  the  fact  that  the  latter 
paid  at  bank  the  $2000  note^  pureuant  to  an  arrangemeDt  between  themaelTea 
and  the  makers  of  such  note,  by  which  the  makers  were  to  have  a  renewal  fisr 
$1600  of  its  amount  on  payment  of  $600  in  cash  (the  balance  of  it)  to  S.  ft  McF^ 
which  balance  such  makers  so  paid  to  8.  ft  McF^  and  gave  them  a  renewal  nota 
for  $1600.  Nor  are  such  relatiye  rights  varied  by  the  further  fact,  that  8.  A  McF^ 
before  they  paid  the  $2,000  note,  were  informed  by  N.  "  what  had  passed  between 
him  and  (3t,  in  relation  to  it^"  it  not  appearing  that  S.  ft  McF.  ever  sanctioned  or 
intended  to  sanction  the  application  of  the  $2000  note  to  any  other  purpose  than 
to  pay  or  secure  the  note  for  $1288  21. 

Esldf  further,  that  the  payment  of  the  $2000  note,  and  the  reodpt  and  use  of  ite 
proceeds  by  G.,  operated,  as  between  him  and  S.  ft  Ma  F.,  as  a  payment  of  tfa» 
note  of  $1283  27,  and  made  him  their  debtor  for  the  difference;  and,  therefore^ 
G.  could  not  recover  of  S.  ft  McF.  the  amount  of  the  note  for  $1283  27  (that  bdng 
the  note  on  which  tins  suit  is  brought),  but  that  the  latter  were  entitled  to  a  judg- 
ment against  him  for  the  difference  between  the  amount  of  such  two  notes,  with 
interest)  the  right  to  such  excess  being  set  up  as  a  counter-datm,  on  a  proper  alle- 
gation of  the  facts  in  that  behal£ 

Judgment  ordered  aooordingly. 

(Before  BofiwOBTH  and  WooDBurr,  J.J.) 
Heard,  June  2d;  decided,  June  27tfa,  1867. 

Tms  action  comes  before  the  Court,  at  GFeneral  Term,  on  a 
verdict  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  C!ourt. 
The  plaintiff  is  Adolph  Geffcken,  and  the  defendants  are  William 
J.  Slingerland  and  Luther  W.  McFarland,  composing  the  firm  of 
"  Slingerland  &  McFarland"  The  action  was  tried  before  Oh.  J. 
Oakley  and  a  jury  in  April,  1856. 

The  complaint  ayers  tibe  partner^p  of  the  defendants,  and 
the  maMng  by  them  of  a  promissory  note,  of  which  the  following 
is  a  copy : 

$1,283  27.  New  York,  Ibih  Dec  1858. 

Six  months  after  date,  we  promise  to  pay  to  the  order  of  our- 
selyes,  twelve  hundred  and  eighty-three  27-100  dollarSy  at  the 
Mechanics'  Banking  Association,  value  received. 

(Signed,) 

SLINGEBLAin)  &  McFABIiAIO). 

That  the  defendants,  before  its  maturily,  endorsed  it,  and  "  deli- 
vered the  same ;"  that  the  plaintiff  "  is  the  lawful  owner  and 
holder  of  the  said  note  for  value ;"  that  it  is  due  and  wholly 
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unpaid ;  and  prays  judgment  for  its  amount^  with  interest  from  its 
matniity. 

The  answer  denies  that  anjsnm  is  due  on  this  note,  and  avers, 
tiiat  when  the  defendants  deUyered  that  note  thej  delivered  with  it, 
as  collateral  security  forihe  same,  another  note,  which  thej  held 
and  owned  as  endorsees,  made  by  Bjder  &  Malony,  for  $2,000, 
dated  February  20,  1854,  at  three  months ;  and  that  the  same 
were  so  taken  by  the  plaintiff,  with  knowledge  of  the  facts. 

That  said  collateral  note  was  paid  at  maturity,  and  that  the 
plaintiff  was  bound,  after  applying  sufficient  of  the  proceeds  to 
satisfy  the  first  note,  to  ref\ind  the  balance  to  the  def^idants,  and 
the  answer  makes  a  counter*claim  therefor. 

The  reply  puts  in  issue  the  fact  that  the  Byder  k  Malony  note 
was  given  merely  as  collateral,  or  that  the  plaintiff  so  received  it, 
and  avers  that  he  received  it  jGrom  GKldemeister  &  Neustaedter  as 
collateral  for  the  payment  of  their  note  for  $2,226  40,  and  for  the 
note  in  suit,  both  of  which  he  had  endorsed  and  procured  to  be 
discounted  for  them ;  that  the  proceeds  of  the  Byder  &  Malony 
note  were  applied  by  him  to  the  payment  of  the  Gildemeister  & 
Neustaedter  note,  which  he  had  been  obliged  to  pay  as  endorser, 
without  notice  of  any  of  the  &cts  set  up  in  the  defendants' 
answer. 

The  printed  case,  after  setting  forth  the  evidence  given  and 
proceedings  had  at  the  trial,  concludes  thus : 

"The  Court,  by  consent  of  the  parties,  ordered  a  verdict  to  be 
taken  for  the  plaintiff  for  two  thousand  dollars,  subject  to  the 
opinion  of  the  Court  upon  the  questions  of  law  and  &ct,  upon  a 
case  to  be  made  and  to  be  heard  in  the  first  instance  at  the  gene- 
ral term,  with  liberty  to  the  Court  to  turn  the  same  into  a  special 
verdict  for  the  defendants,  and  adjust  the  amount  Judgment  to 
be  suspended  until  the  decision  of  the  general  term,  and  with 
liberty  to  either  party  to  turn  the  case  into  a  biU  of  exceptions." 

When  the  case  was  moved  at  General  Term,  the  Court,  on 
opening  the  papers,  suggested  that  it  was  not  properly  before  the 
Court,  as  the  disputed  questions  of  &ct  had  not  been  determined 
by  the  jury. 

But  the  counsel  of  both  parties  insisting  that  there  was  not, 
and  could  not  be  any  dispute  as  to  the  J&cts  proved;  that,  in 
reality,  the  case  presented  only  questions  of  law,  and  expressing 
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an  earnest  deaire  tluit  it  should  be  heard  and  decided,  without 
subjecting  the  parties  to.  the  delay  and  expense  of  another  trial, 
the  Court  consented  to  hear  it  The  &cts  established  by  the 
evidence  are  as  follows,  viz. : 

"  About  the  first  of  May,  1864,  the  defendants  borrowed  of 
the  firm  of  Gildemeister  &  Neustaedter  the  sum  of  one  thousand 
dollars,  to  be  returned  in  a  week.  Before  the  money  became 
payable,  the  defendants  applied  to  that  firm  to  get  a  note  dis- 
counted, and  upon  the  suggestion  of  Gildemeister  that  he  had  a 
j&iend  who  ooiQd  get  a  note  discounted  if  defendants  had  any 
collateral  security,  the  defendants  placed  in  his  hands  the  note 
now  in  suit^  dated  December  15, 1853,  made  by  the  defendants 
for  $1,283  27,  payable  six  months  after  date,  to  the  order  of 
themselves  (the  defendants)  and  delivered  to  Gildemeister  as 
collateral  security  for  its  payment  a  note  for  two  thousand 
dollars,  dated  February  20th,  1854,  at  three  months  made  by 
Byder  and  Malony  to  the  order  of  G*  S.  Mott,  and  by  him 
endorsed  to  the  defendants. 

GUdemeister  took  the  note  in  suit  to  the  plaintiff  and  asked 
him  to  get  it  discounted,  and  told  him  that  he  wanted  it  for  a 
fiiend,  but  without  stating  for  whom. 

The  plaintiff  told  Gildemeister  in  reply  to  the  application  that 
if  he  would  get  some  collateral  securi^,  he,  the  plainti£E)  would 
get  the  note  discounted.  Gildemeister  then  gave  him  the  note 
in  suit,  and  in  accordance  with  the  plaintiff's  requirement  that  he 
should  "  get "  some  collateral,  gave  him  also  the  two  thousand 
dollar  note,  made  by  Byder  and  Malony,  which  he  had  received 
from  the  defendants,  as  collateral  security  for  the  note  in  suit. 

As  the  note  of  Byder  &  Malony  would  become  due  before  the 
other  note  matured,  Gildemeister  told  the  plaintiff  to  collect  it 
and  credit  it  in  his  account  with  Gildemeister  k  Neustaedter. 

The  plaintiff  then  took  the  two  notes  to  the  Bank  of  the 
Bepublic  and  left  the  note  in  suit  for  discount  with  the  Byder  & 
Malony  note  as  collateral  security,  and  it  was  discounted  by  the 
bank,  on  the  12th  day  of  May,  and  the  proceeds  were  paid  over 
to  Gildemeister. 

On  the  2Sd  day  of  May  (twenty-four  days  before  the  note  in 
suit  became  due,)  the  $2000  note  of  Byder  &  Malony  was  paid 
at  the  Bank  of  t^e  Bepublic>  and  the  plaintiff  drew  a  check  for 
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the  money.  It  does  not  appear  that  at  that  time,  or  at  the  time 
the  notes  were  delivered  to  the  plaintiff,  or  at  any  intermediate 
time  Gildemeister  &  Nenstaedter  owed  the  plaintiff  in  acoount 
anything.  But  in  the  previous  April  the  plaintiff  liad  procured 
a  note  of  Gildemeister  &  Neustaedter  for  $2,226  46,  to  be  dis- 
counted with  his  endorsement  at  the  same  bank,  and  that  note 
would  become  payable  on  the  5th  of  June,  then  ensuing.  On 
the  day  the  $2,000  note  was  paid,  or  on  the  following  day,  May 
24th,  Gildemeister  &  Neustaedter  failed ;  and  on  the  24th  of  May 
the  plaintiff,  by  arrangement  with  tiie  bank,  took  up  the 
$2,226  46  note,  although  not  yet  due,  applying  towards  its  pay- 
ment the  $2,000  paid  in  upon  the  note  of  Byder  k  Malony,  and 
the  note  in  suit  not  being  paid  at  maturity  the  plaintiff  has 
brought  this  action  against  the  defendants  to  collect  that  also. 

It  further  appears  that  shortly  before  the  note  of  Byder  & 
Malony  became  due,  they  made  an  arrangement  with  the  defend- 
ants  for  a  partial  renewal  of  this  note,  and  they  paid  to  the 
defendants  five  hundred  dollars  and  gave  a  new  note  for  fifteen 
hundred  dollars,  whereupon  the  defendants  agreed  that  they 
would  take  up  the  $2,000  note  and  restore  it  to  the  makers.  £i 
pursuance  of  this  arrangement  the  defendants,  in  &ct,  paid  the 
two  thousand  dollar  note  at  the  Bank  of  the  Bepublic  when  it 
became  due,  and  before  they  did  so  one  of  the  defendants  "  wsus 
informed  by  Mr.  Gildemeister  of  what  had  passed  between  him 
and  the  phantiff  in  relation  to  it"  But  there  is  not  in  this  or  in 
anything  else  testified  to,  any  satisfactory  proof  that  the  defend- 
ants ever  sanctioned  or  intended  to  sanction  the  application  of 
this  note  to  any  other  purpose  or  indebtedness,  except  to  the  note 
now  in  suit 

Jer.  Larocque^  for  the  plainlifl^  moved  for  judgment  on  the  ver- 
dict, and  contended,  1.  That  the  plaintiff  having  received  the 
Byder  and  Malony  note  firom  GKldemeister  and  Neustaedter,  with 
authority  to  collect  and  credit  it  in  aocoimt,  and  having  had  no 
notice  until  long  after  he  had  applied  its  proceeds  to  the  payment 
of  the  $2,226  40  note,  of  any  equity  in  fiivor  of  the  defendants,  or 
that  they  had  ever  held  the  Byder  k  Malony  note,  had  clearly 
the  right  to  apply  the  proceeds  of  the  Byder  k  Malony  note  as 
he  did  apply  them. 
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2.  If  Byder  k  Malony  Iiad  themselves  paid  their  note  at  its 
matority,  the  transaction  would  have  been  the  same  as  if  they 
had  paid  it  to  Gildemeister  &  Neustaedter,  to  whom  Slingerland 
&  McFarland  had  transferred  it,  and  Gildemeister  &  Neustaedter 
had  then  paid  over  its  amonnt  to  the  plaintiff,  in  part  payment 
ofthe  $2,226  40  note. 

8.  The  Byder  &  Malony  note  did  not  bear  the  name  of  the 
defendants  in  any  form.  GKldemeister  &  Neustaedter  were  its 
lawful  holders  by  delivery  j&om  the  defendants  themselves,  and 
with  the  right  to  collect  it  and  transfer  it  That  was  the  inten- 
tion of  the  transaction,  as  it  matured  before  the  note  in  suit. 
There  is  no  question,  therefore,  in  the  case  of  a  conversion  of 
property,  such  as  arose  in  the  cases  of  Stalker  v.  McDonald,  and 
Cbddington  v.  Bay,  cited  by  the  defendants'  coxmseL 

4.  There  was  no  mistake  or  ignorance  of  £Eust  on  the  part  of  the 
defendants  when  they  paid  the  Byder  &  Malony  note.  On  the  con- 
trary, it  was  with  fall  notice  from  Gildemeister  that  Gildemeister  & 
Neustaedter  had  delivered  it  to  the  plaintiff  to  collect  and  credit  it  in 
their  account  It  was,  therefore,  a  voluntary  payment  by  the  defend- 
ants themselves ;  and  the  defendants,  after  having  paid  it,  are  not 
at  liberty  to  contest  the  right  of  the  plaintiff  which  they  thereby 
admitted  ((72arA;  v.  Du^cAer,  9  Cowen,  674,  and  cases  cited;  Oakley 
V.  Crenshaw,  4  Cowen,  250 ;  Walker  v.  Ames,  2  Cowen,  428 ;  Spra- 
gue  V.  BirdsaU,  2  CJowen,  419 ;  Hbgan  v.  Weyer,  5  Hill,  889.) 

6.  Even  if  the  payment  of  the  Byder  k  Malony  note  could  be 
considered,  pro  (anto,  as  a  pajrment  of  the  note  in  suit,  the  defend- 
ants had  no  right  of  action  against  the  plaintiff,  after  such  volun- 
tary payment^  to  recover  the  balance ;  and,  having  no  right  of 
action,  cannot  recover  that  balance  by  way  of  counter-claim. 

6.  The  plaintiff  is  entitled  to  judgment 

Joshua  M.  Van  CoU^  for  the  defendants,  argued  the  following 
points. 

L — ^The  note  in  suit  was  paid  out  of  the  proceeds  of  tbe  collate- 
ral note,  which  matured  first,  (20  J.  R  646,  Bay  v.  Ooddington; 
6  Hill,  98,  iSaiker  v.  McDonald ;  2  Keman,  313,  Decker  v.  Mathews.) 
The  plaintiff  is  not  a  bond  fide  holder  of  the  collateral  note,  except 
to  the  extent  of  the  principal  note.  11. — The  doctrine  of  estop- 
pel has  no  application  to  the  case. — 3  Kernan,  816, 1  GreenL  Ev 
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§207;  8  Wendell,  483;  2  B.  D.  Smith's  R  14;  4  BarboTir, 
496 ;  5  Denio,  164 ;  8  Hill.  219 ;  2  Keman,  100.  (1.)  It  was 
a  condition  of  the  discount  of  the  principal  note  that  the  plain- 
tiff should  hold,  and  of  course  be  paid,  the  collateial;  and 
the  bank  had  a  dear  right  to  haye  it  paid — (2.)  As  between 
plaintiff  and  defendants,  the  collateral  was  paid  by  its  makers. 
They  in  &ct  paid  it^  a  part  in  cash  and  part  by  a  new  note.  The 
mode  of  doing  it  was  of  no  consequence,  and  did  not  affect  the 
original  transaction  or  the  rights  of  the  parties  to  it — ^IIL  The 
plaintiff  held  the  balance  of  the  proceeds  of  the  collateral  note, 
subject  to  the  order  of  the  defendants ;  who,  upon  the  principle 
of  tiie  first  point,  are  entitled  to  recover  it  on  their  counter-daixn. 
lY.  Under  the  power  reserved  to  the  Court,  judgment  should  be 
rendered  for  such  balance,  with  iaterest  and  costs. 

By  the  CtouBT.  Woodruff,  J. — If  tl^g  Qeneral  Term  will 
suffer  their  duties  to  be  so  £ur  extended  that,  by  consent  of  the 
parties,  they  will  assume  to  determine  all  questions  of  fitct  and 
law,  their  labors  will  not  only  be  greatiy  complicated,  but  will 
embrace  a  dass  of  duties  which  the  law  has  devolved  upon 
other&  We  are  called  upon,  on  this  occasion,  to  review  the 
evidence  taken,  at  what  it  would  be  a  misnomer  to  call  a  trial, 
and  to  find  the  fEbcts  which,  in  general,  it  is  the  duty  of  the  jury 
to  find,  and  then  to  dedde  the  law  applicable  to  those  &cts. 
And  this  we  are  to  do  without  having  tihie  witnesses  before  us^ 
or  any  opportunity  to  judge  of  their  intelligence,  or,  firom  their 
manner,  to  estimate  the  degree  of  confidence  which  ought  to  be 
rqx)6ed  in  the  language  they  use. 

We  have,  neverthdess,  addressed  oursdves  to  the  subject, 
and  if  we  should  err  in  our  condusions  of  &ct,  we  should  regret 
more  deeply  than  we  now  do,  that  the  facts  were  not  determined 
by  the  jury,  who  were  empanndled  for  that  express  purpose. 

(The  opinion,  after  recapitulating  the  &cts  as  above  stated, 
proceeds  as  follows :) 

Although  the  plsdntiff  was  not  (on  the  12th  of  May,  1864) 
informed  of  the  names  of  the  defendants,  he  knew  that  Gilde- 
mdster  was  acting  in  this  matter  as  the  agent  of  the  fiiend  for 
whom  he  desired  to  procure  the  discount,  and  he  received  the 
notes  and  procured  the  discount  with  that  knowledge. 
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And  althougli  the  agent,  Gildemeister,  told  him,  *'as  the 
$2,000  note  of  Byder  and  Malonj  fell  due  before  the  other,  to 
collect  it  and  credit  it  in  our  account"  {i,  e.  Oildemeister  and 
NeuHtaedter's  account),  yet  it  does  not  appear  that  thft  was 
for  any  other  purpoee  than  as  security  for  the  note  so  to  be 
discounted.  There  was  no  express  authority  to  apply  the  money 
which  would  be  paid  in,  to  any  other  indebtedness — nd  other 
indebtedness  then  existed.  As  the  note  was  made  by  third 
parties,  who  in  due  course  of  business  might  be  expected  to  pay 
the  note  at  its  maturity,  notMng  was  necessarily  implied  in  this 
instruction  but  what  it  would  be  the  plaintiff's  duty  to  do,  and 
his  right  to  do,  if  he  retained  possession  of  the  two  notes.  And 
in  view  of  the  other  testimony  to  the  acts  and  admissions  of  the 
plaintiff  in  relation  to  the  notes  in  question,  the  just  concluabn 
is,  that  he  received  and  held  the  $2,000  note  as  collateral  security 
for  the  note  now  in  suit,  and  as  security  for  that  alone,  and  tiiat 
this  was  the  actual  understanding  of  the  parties  at  the  time.  It 
was  all  that  he  required  as  a  condition  of  getting  the  note  dis- 
counted. It  was  all  that  there  was  any  motive  to  offer  him.  It 
was  all  that  Oildemeister  could  offer  him,  without  practising 
what  in  judgment  of  law  would  be  a  fraud  upon  the  defendants. 
And  the  plaintiff  having  notice  that  Oildemeister  was  procuring 
the  discount  for  a  friend,  knew,  or  had  reason  to  know,  that  the 
securities  offered  belonged  to  the  friend  for  whom  he  was  acting, 
and  he  therefore  knew  that  any  application  of  the  $2,000  note 
to  any  other  debt  would  be  a  violation  of  the  rights  of  such 
friend ;  at  all  events,  there  was  enough  to  put  him  on  enquiry. 

The  better  conclusion  is,  that  neither  he  nor  Oildemeister 
contemplated  any  fraud;  it  is  rather  to  be  presumed  that  they 
did  not;  and  the  whole  evidence,  taken  together,  is  not  only  in 
harmony  with,  but  sustains  the  conclusion  that  the  $2,000  note 
was  received  by  him  and  held  as  collateral  security  for  the  note 
in  suit,  and  for  that  only.  He  so  treated  it;  he  himself  endorsed 
it  with  the  term  "  collateral"  He  so  used  it,  delivering  it  to  the 
bank  as  security  for  the  note  in  suit 

The  conclusion  is  irresistible  that  the  application  of  the  pro- 
ceeds of  the  $2,000  note  to  the  note  of  Oildemeister  and  Neu- 
staedter,  discounted  the  previous  April,  and  not  yet  due,  was  an 
expedient  resorted  to  by  the  plaintiff  upon  the  fiulure  of  that 
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firm  to  diy ert  a  securily ,  held  for  a  dififerent  purpofie,  to  a  Tise  to 
whicli  it  was  not  designed,  and  to  which  he  had  no  right  to  apply 
ity  and  to  which  he  knew  he  had  no  right  to  apply  it 

If  this  condnsion  rested  upon  otherwise  nicely  balanced  testi- 
mony, it  wotQd  be  greatly  strengthened  by  the  suspidons  man- 
ner,  out  of  the  nsual  course  of  business,  in  which  it  was  done. 
Applying  it  to  a  note  not  due  for  some  deven  days  thereafter, 
as  if  apprdiensiye  that  the  Mend  for  whom  the  note  in  suit 
was  discounted  would  seek  to  arrest  the  money  in  that  stage  of 
the  transaction ;  for  at  that  time  the  plaintiff  had  no  reason  to 
suppose  that  the  note  was  not  paid  in  due  course  by  the  Messrs. 
Byder  and  Malony. 

The  $2,000  note  bdonged  to  the  defendants,    it  was  placed, 
by  them  in  the  hands  of  Gildemester  as  security  only  for  the 
note  in  suit    It  was  placed  by  Gildemeister  in  the  plaintiff '& 
hands  for  that  purpose. 

Gildemeister  had  no  authority  to  use  it  for  any  other  purpose. 

The  plaintiff  made  no  advance  upon  it  except  to  procure  the 
discount  of  the  note  now  in  suit 

If  Gildemeister  attempted  to  authorize  the  plaintiff  to  apply 
ils  proceeds  to  any  other  debt,  it  was  a  fraud  upon  the  defend- 
anti%  and  the  plaintiff  could  only  hold  it  for  the  amount  of  his 
advances  or  liabilities  incurred  upon  the  fidth  thereof 

But  in  truth  the  whole  evidence  does  not  warrant  us  in  find- 
ing that  Gildemeister  ever  agreed  that  it  might  be  applied  to 
any  other  debt,  or  that  the  plaintiff  received  it  upon  that  under^ 
standing,  or  condition,  or  that  the  defendants  sanctioned  such  an 
application  of  it 

It  is  strenuoudy  insisted  that  the  payment  of  the  $2,000  note, 
hf  the  defendants  themselves,  pursuant  to  their  arrangement 
with  Byder  and  Mdony,  was  a  volimtary  payment  to  the  use  of 
the  plainti£^  which  placed  the  whole  of  the  money  at  his  free 
disposal,  to  be  appUed,  if  he  thought  proper,  to  the  note  he  had 
endorsed  and  procured  to  be  discounted  for  Gildemeister  and 
Neustaedter. 

The  payment  ought  not  to  be  so  regarded.  It  was  according 
to  the  intention  of  the  parties,  when  the  note  was  delivered 
(as  security  for  the  iiote  in  suit),  that  it  would  and  should  be 
paid  at  maturity.    It  was  according  to  the  naturd,  usud,  and 
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regular  course  of  business,  that  it  should  be  so  paid.  The  pay- 
ment  was  in  discharge  of  an  express  understandiDg  with  Bjder 
and  Malonj,  that  the  defendants  would  pay  it,  and  restore  it 
to  theuL  It  was,  therefore,  their  duty  to  pay  it,  as  they  did, 
without  involving  Byder  and  Malony  in  any  question  or  contro- 
versy on  the  subject 

The  utmost  that  can  reasonably  be  inferred  firom  what  may 
properly  be  regarded  as  a  consent  that  the  plaintiff  credit  the 
proceeds  is,  that  he  was  to  retain  them  until  the  note  in  suit 
became  due.  This  is  entirely  consistent  with  the  testimony  of 
Oildemeister,  and  with  the  other  evidence  that  the  Byder  and 
Malony  note  was  received  by  the  plaintiff  as  collateral  security 
for  the  note  in  suit  only,  and,  when  so  understood,  it  was  proper, 
and  in  accordance  with  an  honorable  regan^  to  theit  understand- 
ing, for  the  defendants  to  pay  in  the  money,  as  it  was  upon 
other  grounds,  above  suggested,  their  duty  to  do. 

It  follows,  from  these  views,  that  the  plaintiff  has  not  only  been 
paid  the  amount  of  the  note  in  suit,  but  he  has  also  received  the 
difference  between  the  amount  of  that  note,  $1,288  27,  and 
$2,000,  which  difference  is  the  defendants'  money.  This  differ- 
ence they  demand,  by  way  of  counter<daim,  in  this  action,  Mid 
should  be  allowed  to  recover. 

It  seems  to  us,  that  under  the  view  we  have  taken  of  the  &cts 
proved,  there  are  no  legal  principles  involved  in  regard  to  which 
there  is  doubt,  or  respecting  which  there  was  any  difierence 
between  the  counsel  on  the  argument  It  was  rather  the  appli- 
cation of  obvious  and  well  settled  rules,  to  the  proofs,  that  was 
the  subject  of  contention. 

That,  Oildemeister  had  no  right  to  appropriate  the  note  to  his 
own  debt,  even  if  he  attempted  to  do  so,  is  quite  clear,  and  that 
the  plaintiff  taking  it  in  fraud  of  the  defendants'  rights,  could 
only  claim  to  the  extent  of  his  advances  upon  the  &ith  thereof 
is  not,  since  the  case  of  Stalker  v»  JfcDonald^  6  Hill  98,  open  to 
discussion. 

And,  on  the  other  hand,  that  money  voluntarily  paid  to  one 
who  claims  a  right  to  receive  it  for  his  own  use,  and  paid  with 
knowledge  of  all  the  material  facts,  cannot  be  recovered  back,  ia 
equally  well  settled.  The  cases  cited  by  the  plaintiff's  counsel 
are  fall  to  that  effect 
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But  in  our  judgment  the  &Gt8  proved  in  this  ease  do  not 
admit  of  the  application  of  this  latter  principle. 

Our  condufiion  is,  that  the  defendtmts  should  have  judgment 
for  the  sum  of  $716  73,  with- interest  from  the  time  of  the  appli- 
cation of  the  money,  May  24th,  1864,  with  the  costs  of  the  suit 


Ghablbs  a.  MANNma  v.  Patrick  Monaghan,  John  Cava- 
KAGHy  Leonard  (Josukg,  and  Edward  Schence. 

AReoeiTer,  under  supplemoitaiyprooeedingfl,  as  a  general  nile,  haa  no  right  to  take 
poBMflBion  of  and  sell  the  gooda  and  chattels  of  the  debtor  which  he  knows  are 
covered  hj  a  prior  mortgage^  unless  he  can  show  that»  as  against  the  judgment- 
creditor,  the  mortgage  was  fraudulent  and  T<nd. 

H  bj  the  terms  of  the  mortgage^  the  debtor  has  a  temporarf  right  of  poasesBlon, 
the  Receiver,  if  authorized  to  sell  at  all,  must  limit  the  sale  to  such  temporary 
right)  and  is  bound  to  ^sclare,  that  it  is  made  subject  to  the  mortgage. 

Kor  has  he  any  rights  in  such  a  case,  to  sell  the  mortgaged  property  m  parcels,  but 
is  bound  to  sell  the  whole  together,  so  as  to  enable  the  mortgagee  to  follow  it  in 
the  hands  of  the  purchaser. 

Where  the  Receiyer  makes  the  sale  unlawfully,  he  is  liable  to  the  mortgagee  for  the 
amount  of  the  mortgage  debt  and  interest,  provided  such  was  the  yalue  of  the 
mortgaged  property ;  and  in  case  he  acts  with  the  knowledge  and  by  the  direction 
of  the  plaintiff  in  the  suit  in  which  he  was  appointed,  such  plaintiff  is  equally 
liable.  It  is  doubtful  whether  a  Reoeiver  can  sell  mortgaged  property  at  all, 
unless  by  an  express  order  of  the  Court  appc»ntmg  him. 

When  mortgaged  goods  are  unlawftilly  sold  by  a  Reoeiver,  a  purchaser  who  has 
no  knowledge,  actual  or  constructiye,  of  the  mortgage,  as  a  Jfondjide  purchaser  is 
not  liable  to  the  mortgagee.    See  note  f,  post,  p.  467. 

Judgment  against  defendants  Monagfaan  and  Cavanagh.    Complaint  dismissed  as  to 
the  defendant  Gkxiling. 
(Before  Dues,  Slosson,  and  WooDBXTvr,  J.J.) 
Heard,  April  6 ;  decided,  June  20,  1867. 

Tms  action  comes  before  the  Court  at  Gteneral  Term,  on 
questions  of  law  arising  at  the  trial,  and  which  were  there 
ordered  to  be  heard,  in  the  first  instance,  at  General  Term.  It 
was  tried  in  November,  1856,  before  Mr.  Justice  Boswobth 
and  a  jury.  It  was  brought  by  Charles  A.  Manning,  as  plain- 
tiff against  Patrick  Monaghan,  John  Cavanagh,  Leonard  Gosling, 
and  Edward  Schenck,  as  defendants. 
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The  oomplaint  aveis  that  the  plaintiff,  on  the  5th  of  October, 
1864^  loaned  $1,000  to  the  defendant  Schenck  for  one  year, 
and  took  his  note  of  that  date,  payable  one  year  thereafter,  for 
$1,070,  and  a  chattel  mortgage,  executed  by  Schenck,  upon  his 
household  fumiture,  as  seci^ity  for  the  payment  of  su(ji  note, 
which  mortgage  was  duly  filed  on  the  lltii  of  October,  1854. 

That  on  the  5th  and  8th  of  October,  1855,  when  the  note  became 
due,  the  plaintiff  demanded  payment  of  Schenck,  who  was  then 
and  since  has  been  insolvent,  and  who  did  not  then  pay,  and 
since  then  has  not  paid  any  part  of  it  He  then  demanded  of 
Schenck  the  mortgaged  property,  and  found  that  the  other 
defendants  had  seized  said  goods,  in  payment  of  a  claim  due 
them,  or  to  one  of  them,  from  Schenck.  That  said  other  defend- 
ants, in  the  spring  of  1865,  seized  said  goods,  then  being  in  the 
possession  of  Schenck,  and  sold  the  same  to  diveis  persons 
unknown  to  the  plaintiff,  received  the  price  thereof  to  their  own 
use,  and  that  th^  refiiae  to  pay,  it  to  the  plaintiJB^  or  to  give 
to  him  the  possession  of  the  goods,  and  that  Oosling  daiios  to 
have  bought  some  of  said  goods  &om  the  other  defendants,  and 
refuses  to  give  up  possession  of  them. 

That,  prior  to  such  seizure  and  sale,  the  defendants  knew  of 
the  plaintiff's  rights  as  such  mortgagee,  and  ia  defiance  thereof 
did  the  acts  before  stated,  and  "have  thereby  deprived  the 
plaintiff  of  all  security  for  his  said  money,  and  of  all  power  to 
obtain  possession  of  said  goods,  or  to  sell  the  same,  or  to  cause 
the  same  to  be  applied,  in  any  manner,  to  the  payment  of  said 
note,  which  is  wholly  due  and  unpaid."  It  states  a  demand 
made  upon  Monaghan,  Cavanagh  and  (josling  for  the  goods,  and 
a  refusal  by  them  to  deliver  any  part  of  the  same,  and  that  the 
plaintiff,  ia  "  consequence  of  the  unlawful  acts  o^  (Monaghan, 
Cavanagh,  and  QosUng,)  has  thereby  sustained  loss  to  the  full 
amount  of  $1,070,  besides  interest,  since  the  8th  of  October, 
1855,"  for  which  sum  it  "  prays  judgment  against  the  defend- 
ants." 

Monaghan,  Cavanagh  and  GroeQing  put  in  separate  answers. 
The  printed  case  does  not  show  that  Schenck  put  in  an  answer, 
nor  whether  he  had  been  served  with  the  summons.  The  contents 
of  the  answers  interposed  by  the  other  defendants^  are  not 
stated,  as  no  question  arose  upon  them. 
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The  material  &cts,  proved  on  the  trial,  ezclusiye  of  those 
fotaid  by  the  jory,  are  as  folloTwra,  viz: 

"The  plaintiff  held  a  chattel  mortgage  executed  by  Schenck 
for  $1000,  dated  the  6th  day  of  October,  1864,  and  payable  at 
the  expiration  of  one  year  with  interest,  ^the  mortgage  was  upon 
&mitare  in  Schenck's  house.  It  was  duly  filed  on  the  11th 
day  of  October,  1864,  but  a  copy  of  the  mortgage  and  a  state- 
ment of  the  mortgagee's  interest  were  not  filed  within  the  year 
after  the  first,  filing,  pursuant  to  the  statute,  nor  were  they  filed 
at  alL  The  mortgage  was  executed  to  secure  the  payment  of  a 
note,  of  the  same  date  as  the  mortgage,  for  $1,070,  payable  one 
year  after  its  date,  and  given  by  Schendc,  for  money  lent  to  him, 
by  the  plaintiff 

On  tiie  27th  day  of  November,  1864,  Monaghan  recovered  a 
judgment  in  the  Marine  Court  against  Schenck  for  $492  on 
which  an  execution  was  issued,  after  a  transcript  of  such  judg- 
ment had  been  filed  and  the  judgment  docketed  in.  the  office  of 
the  clerk  of  the  city  and  county  of  New  York. 

No  levy  however  was  made  on  this  property,  but  the  execu- 
tion was  returned  unsatisfied,  and  supplementary  proceedings 
were  thereupon  instituted,  imder  which  Gavanagh  was  appointed 
a  receiver  of  Schenck's  property. 

Cavanagh,  as  receiver,  applied  to  a  judge  of  the  Court  of  Com- 
mon Pleas  for  an  order,  directing  Schenck  to  show  cause  why 
he  should  not  deliver  to  him  the  mortgaged  property,  at  the 
return  of  which  Schenck  appeared  by  counsel,  but  liie  Judge 
refused  to  make  the  order  for  such  delivery,  Cavanagh  there- 
upon, at  the  instance  and  by  the  direction  of  Monaghan,  forcibly 
took  the  property,  embraced  in  the  mortgage,  (with  other  pro- 
perty) from  Schenck's  house,  in  his  absence,  and  without  his 
consent. 

This  was  in  Februaiy,  long  before  the  mortgage  fell  due. 

Manning  thereupon  immediately  applied  to  a  Judge  of  the 
Court  of  Common  Pleas,  of  the  city  and  county  of  New  York, 
and  obtained  an  order  that  the  receiver  show  cause  why  the 
property  should  not  be  returned  to  Schenck  or  to  Manning,  and 
in  the  mean  time,  and  until  the  final  disposition  of  the  motion, 
the  receiver  was  restrained  £rom  selling  or  disposing  of  it 

This  order  was  returnable  on  the  3d  day  of  March. 
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Oayanagli  appeared  by  attorney  at  the  return  of  the  order,  and 
the  motion  was  adjonmed  to  the  7th  day  of  March,  and  aftez^ 
wards  to  the  10th  day  of  March. 

Between  these  two  dates  a  consent  was  drawn  up,  by  the 
counsel  of  Monaghan  and  Oaranagh,  and  handed  to  the  counsel 
of  Manning,  assenting  to  the  sale  of  the  property,  &c.,  the  pro- 
ceeds to  be  deposited,  to  abide  the  order  of  the  Court  It  was 
signed  by  Manning,  but  not  by  the  defendants,  or  either  of  them, 
and  it  never  was  delivered,  or  exchanged  between  the  parties. 

No  fiirther  hearing  was  had  in  respect  to  the  injunction,  and 
no  further  order  made  thereon. 

The  property  when  taken  from  Schenck  was  removed  to  an 
auction  store,  in  Canal  street,  and  there  retained  until  the  21st 
day  of  April,  when  it  was  taken  to  the  auction  store  of  Mr. 
Irving,  in  Pine  street,  where  it  was  sold  at  public  auction  with  a 
variety  of  other  property.  The  property  mortgaged,  produced 
at  such  auction  sale  the  sum  of  $674.44  over  and  above  all 
expenses  of  the  sale  and  all  chaiges  of  the  receiver  in  relation  to 
such  property. 

Gosling  became  a  purchaser,  at  this  sale,  of  a  portion  of  the 
property  and  paid  for  it. 

When  the  note,  which  the  mortgage  was  made  to  secure^  &I1 
due,  Schenck  was  insolvent,  and  since  then  has  been  insolvent. 

When  Monaghan  and  Cavanagh  took  the  property  they  had 
notice  of  the  mortgage  and  of  the  plaintiff's  claiin,  and  had  a 
copy  of  the  mortgage  with  them,  and  Cavanagh  acted  under  the 
direction  of  Monaghan. 

The  only  demand,  made  by  the  plaintiff  of  Gosling,  that  lie 
should  give  up  the  possession  of  the  goods  he  bought^  was  made 
in  January,  1856. 

The  Judge  submitted  certain  questions,  in  writing,  to  the  juiy- 
to  be  answered  by  them,  sayiag  that  he  should  order  the  l^al 
questions  which  might  arise  on  such  special  verdict,  and  upoa 
the  &cts  proved,  which  were  not  the  subject  of  dispute,  and 
upon  such  exceptions  as  were  taken  to  the  decisions  of  the  Court 
on  said  trial,  to  be  heard,  in  the  first  instance,  at  the  General 
Term. 

The  questions,  so  submitted,  and  the  answers  of  the  jxoy 
thereto,  are  as  follows,  viz : 
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1st  Q.  Was  the  mortgage  in  question,  which  was  executed  by 
Schenck  to  Manning,  made  in  good  faith,  and  without  any  intent 
to  hinder,  delay  or  de&aud  the  creditois  of  Schenck? 

A.  Yes. 

2d  Q.  What  was  the  &ir  value  of  the  mortgaged  property  taken 
by  Gavanagh  at  the  time  it  was  rem9yed  from  Schenck's  house 
by  Gavanagh  ? 

A.  Twelve  hundred  dollars. 

Sd  Q.  How  much  would  its  value  be  depreciated  by  a  carefol 
use  of  it,  as  it  is  customary  to  use  such  property,  between  the 
time  Gavanagh  took  it  and  the  8th  of  October,  1856  ? 

A.  Seventy-five  dollars. 

4th  Q.  Was  the  property  damaged  between  the  time  Gavanagh 
took  it  and  its  sale  by  Irving,  in  consequence  of  any  misuse  of 
it,  or  a  fiedlure  to  take  proper  care  of  it  by  Gavanagh  or  his 
agents? 

A.  Yea 

Q.  Kit  was  so  damaged,  to  what  amount? 

A.  Two  hundred  dollars. 

6th  Q.  Kit  was  so  damaged,  was  the  misuse  or  fiEdlure  to  take 
care  of  it,  caused  by  the  conduct  of  Gavanagh  acting  solely  upon 
his  own  sense  of  Anty  as  receiver,  or  by  conduct  of  Gavanagh 
caused  by  his  acting  in  pursuance  of  and  in  conformily  with  tihie 
requests  or  directions  of  Monaghan  ? 

A.  By  directions  of  Monaghan. 

6th  Q.  Did  the  plaintiff  consent  that  the  receiver  Gavanagh 
might  sell  the  mortgaged  property  firee  and  discharged  from  ti^e 
lien  of  his  mortgage  and  all  claims  under  it? 

A.  No. 

7th  Q.  What  was  the  £Edr  value  of  that  part  of  the  mortgaged 
property  bought  by  Mr.  GkNsling  at  the  time  he  bought  it? 

A.  One  hundred  and  forty-three  dollars  and  twenty-five  cents. 

8th  Q.  How  much  would  a  careMuse  of  it,  (as  it  is  customary 
to  use  such  property),  up  to  the  8th  of  October  1866,  depreciate 
such  value. 

A.  Twenty  dollars. 

9th  Q.  Had  Mr.  GKxding  any  knowledge  or  notice  before  he 
paid  for  the  property  bought  by  him  of  the  existence  of  the  mort- 
gage in  question  ? 
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A.  No, 

10th  Q.  How  much  has  Monaghan  receLyed  as  and  fit>m  the 
proceeds  of  the  sale  of  the  mortgaged  property,  ot^  and  above 
the  amoimt  of  his  judgment  and  interest  thereon  and  eTpeoaea 
of  the  receiver  in  relation  to  such  property  ? 

A.  One  hundred  and  thirty-four  dollars  and  twenty-two  cent& 

The  Court  thereupon  directed  the  questions  of  law  arising  in 
the  case  to  be  heard  in  the  first  instance  at  the  General  Term, 
that  judgment  be  there  applied  for  in  the  first  instance,  and  that 
the  entzy  of  judgment  in  the  meantime  be  suspended." 

On  the  6th  of  April,  1857,  the  plaintiff  moved  the  Oourt^  a;t 
General  Term,  for  judgment  for  the  amount  of  his  daim,  secured 
bj  the  said  mortgage. 

Edwards  Pierrepont,  for  the  plaintiff 

F.  Bymej  for  defendants,  Monaghan  and  Cavanagh. 

J.  Dimmick^  for  defendant^  Goslii^. 

Bt  the  Cottbt.  SiiOSBON,  J. — ^Unless  the  receiver  in  the  pi^ 
sent  case  stands  in  the  position  in  which  the  Sheriff  would  have 
stood,  had  he  levied  upon,  taken  possession  of  and  sold  the  pro> 
per^  under  an  execution,  his  sale,  especiaUy  in  the  manner  in 
which  it  was  conducted,  was  a  wrongfiil  act,  to  the  injury  of  the 
rights  of  the  plaintiff,  and  for  which  both  he  and  Monaghan  are 
liable  as  trespassers. 

In  the  case  of  HuM  v.  Oarnlet/j  (1  Keman's  Bep.  601,)  on  which 
these  defendants  rely,  the  complaint  was  that  the  Sheriff  by 
levying  upon  and  taking  the  property  in  the  hands  of  the  mort- 
gagor, who  was  in  possession  under  a  similar  license  or  authority 
to  that  contained  in  the  mortgage  in  the  present  case,  and  by 
selling  it  without  referring  to,  or  recognizing  the  plaintiff's  li^ 
on  it  by  virtue  of  the  mortgage,  had  illegally  deprived  the  plain- 
tiff of  its  possession.  The  property,  (in  that  case,)  was  sold  all 
together,  and  no  injury  was  shown  to  have  accrued  to  the  pro- 
perty itself.  The  Oourt  held,  that  as  the  mortgagee,  the  plain* 
tiff  had,  at  the  time  of  the  levy,  taking  and  sale,  no  right  of  po»> 
session,  no  injury  was  done  to  the  plaintiff  by  the  act  of  the 
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Sheriff  and  that  he  was  jufitijSed  in  what  he  did  by  his  process^ 
and  thifl^  notydthstandii^  the  Sheriff  had  full  notice  of  the 
existence  of  the  mortgage,  and  that  nothing  had  been  paid 
on  it 

In  the  case  at  bar,  the  receiver  after  the  refusal  of  the  Judge 
to  grant  an  order  directing  Schenck  to  deliver  over  the  property 
to  him,  forcibly,  and  without  Schenck's  consent,  and  in  his 
absence,  took  it  away  £tom  his  dwelling  house,  and  afterwards, 
and  while  an  injunction  against  its  sale  was  pending,  and  unre- 
voked, sold  it  at  public  auction,  in  parcels,  to  different  parties,  at 
a  sale  where  other  articles  were  also  sold  indiscriminately  with 
them,  and  without  giving  any  notice  of  the  mortg^e,  or  of  the 
'nature  of  the  interest  which  he  was  selling,  though  he  had  full 
knowledge  of  the  mortgage  and  its  contents.  He  not  only  acted, 
without  any  authority  from  tiie  Court  which  had  appointed  him, 
^  b])J^  in  express  violation  of  its  order.  His  office  clothed  him  with 
no  such  power. 

Strictiy,  the  act  of  taking  and  selling  was  not  an  injury  to  the 
plaintiff's  right  of  possession,  for  at  that  time  he  had  no  such 
right,  and  could  not  then  have  maintained  trover  for  the  pro- 
perty, whatever  right,  if  any,  Schenck  might,  under  .the  circum- 
stances, have  had  to  such  an  action.  But  the  receiver  had  no 
right  to  sell  more  than  Schenck's  temporary  right  of  possessioni 
if  he  had  any  right  to  sell  at  all,  and  he  was  bound  to  sell  the 
property,  all  together,  so  that  when  the  mortgage  fell  due,  the 
plaintiff  might,  if  his  debt  was  not  paid,  find  the  property  and 
take  possession  of  it. 

If  he  had  a  right  to  take  the  property,  he  could  not  lawfully 
do  anything  with  it,  which  should  defeat  or  impair  this  ultimate 
light  of  the  plainti£ 

But  in  truth,  the  taking  and  sale  were  both  unjustified,  and  as 
respects  the  receiver,  wholly  illegal  and  void,  as  against  the  plain- 
tiff The  receiver  acted  on  his  own  motion,  imder  direction  of 
Monaghan  throughout,  and  the  consequence  of  his  acts  to  the 
plaintiff^  has  been  the  loss  of  his  security  under  the  mortgage. 

What  would  have  been  the  Beceiver's  position  had  he  acted  * 
1^lder  the  authority  of  the  Court,  it  is  needless  to  enquire.    It  is 
enough  for  the  present  case  to  know  that  he  acted  not  only  with- 
out such  authority,  but  in  express  violation  of  an  order  of  the 
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Court  which  had  enjoined  him  from  selling.  He  has  no  such 
justification  of  process,  as  the  Sheriff  had  in  the  Hull  and 
Camley  case. 

The  action  is  not  brought  for  an  injury  to  a  right  of  possessioxi 
in  the  plaintiff  at  the  time  the  property  was  taken  and  sold,  but 
to  recover  damages  for  the  illegal  and  wrongful  act  of  the 
Beceiver  and  Monaghan,  in  taking  and  selling  the  property  with- 
out reference  to  or  recognition  of  his  rights  under  the  mortgage, 
in  consequence  whereof  he  has  lost  his  security. 

If  the  Beceiver  can  in  any  sense  be  said  to  be  justified  in  tak- 
ing the  property,  he  was  bound  to  keep  it  until  the  mortgage 
became  due,  or  if  he  sold  it,  to  sell  only  the  right  of  Schenck  in 
it,  which  was  a  mere  right  of  temporary  possession,  with  an 
equity  of  redemption.  He  could  have  or  acquire  no  better  or 
greater  right  in  the  property  than  Schenck  had,  and  is  as  much  a 
trespasser  as  Schenck  would  have  been,  had  he  then  undertaken 
to  sell  the  property  in  parcels  and  appropriate  the  proceeds. 

We  are  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover 
against  these  defendants,  as  damages,  the  full  face  of  his  mortgage 
and  interest,  with  interest  on  the  aggregate  amount  from  the  time 
it  became  due. 

In  respect  to  the  defendant  Gosling,  the  only  demand  made  of 
him  for  the  delivery  of  the  property  purchased  by  him  was  made 
in  January,  1856,  some  three  months  after  the  mortgage  fell  due. 

Gk)sling  was  a  bond  fide  purchaser  without  notice  of  the  exist- 
ence of  the  mortgage. 

It  is  contended,  on  his  behalf,  on  the  strength  of  Qregory  v. 
T?iomas  {20  Wendell  Sep.  17),  that  as  a  copy  of  the  mortgage 
was  not  refiled  within  the  SO  days  before  the  expiration  of  the 
year  after  the  first  filing,  which  was  on  the  11th  day  of  October, 
1854,  the  mortgage  as  against  him  had  ceased  to  be  valid  (2  R 
S.  186,  marg.  §  11.) 

In  the  case  relied  upon,  a  first  mortgagee  who  had  neglected  to 
refile  his  mortgage,  took  possession  of  the  propertjr  some  three 
months  after  his  mortgage  fell  due,  and  the  Court  held  that  his 
mortgage  would  have  been  void  as  against  the  plaintiff  who  was 
a  subsequent  mortgagee  of  the  same  property  if  it  had  not  bee& 
proved,  that  when  he  took  his  mortgage,  he  had  actual  notice  of 
the  existence  of  the  first  (defendant's)  mortgage,  and  the  OoaH 
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held  by  reason  of  sach  actual  notice  he  was  not  a  subsequent 
mortgagee  "  in  good  feith  "  within  the  meaning  of  the  Statute. 

In  the  present  case  Gosling  was  a  purchaser  without  notice, 
and  therefore  a  purchaser  "  in  good  Mtb,"  and  I  do  not  see  why 
the  principle  of  that  decision  does  not  fully  protect  him^  unless 
the  &ct  that  in  that  case  the  goods  when  taken  were  in  the  actual 
possession  of  the  mortgagor  and  had  been  so  for  the  whole  period 
after  the  mortgage  fell  due,  and  in  the  case  at  bar,  the  property 
had  been  long  taken  &om  the  mortgagor's  possession,  shsdl  be 
held  to  constitute  a  controlling  difference. 

The  statute  (section  9,)  requires  the  mortgage  to  be  filed  in  all 
cases  where  the  property  remains  in  the  hands  of  the  mortgagor, 
as  was  the  case  in  the  present  instance. 

Section  11  provides,  that  ^^  eveiy  mortgage  filed  in  pursuance 
of  this  act  shall  cease  to  be  valid  as  against  the  creditors  of  the 
person  making  the  same,  or  against  subsequent  purchasers  or 
mortgagees  in  good  faith  after  the  expiration  of  one  year  firom 
the  filing  thereof,  unless  within  thirty  days  next  preceding  the 
expiration  of  said  term  of  one  year  a  true  copy,"  &c.,  be  again 
filed,  &C. 

The  necessity  for  the  original  filing  having  once  existed,  and 
the  mortgage,  in  consequence,  having  once  been  filed^  I  do  not 
see  how  we  can  hold  that  the  &ct,  that  before  the  year  expires 
the  property  has  been  taken  from  the  possession  of  the  mort- 
gagor, relieves  the  mortgagee  from  the  necessity  of  refiling  a 
copy,  if  he  wishes  to  retain  his  lien  as  against  a  subsequent  pur- 
chaser or  mortgagee  without  violating  the  letter  of  the  statute.* 

We  think  therefore  that  as  against  Gosling  the  complaiiit  should 
be  dismissed,  and  judgment  rendered  in  his  favor.f 


*  Was  the  mortgage  yoid  as  against  GoeUng,  merely  because  H  was  not  reflled 
within  thirty  da3r8  before  the  expiration  of  a  yeaf  from  the  filing  thereof  with  such 
a  statement  as  the  statute  prescribes?  If  ust  he  not  have  been  a  purchaser  after  the 
expiration  of  the  time  for  the  refiling  of  the  mortgage,  to  enable  him  to  say  it  had 
become  void  as  to  him,  as  a  subsequent  purchaser  in  good  &ith?  Does  not  the 
word  "subsequent,*'  as  used  in  the  act  of  188S,  p.  402,  mean  subsequent  to  the  time 
when  the  mortgage  should  have  been  reJUedt  See  Meech  etalr.  Fatehm,  14  New 
Tork  R.  71. 

f  At  the  November  General  Term,  1857,  on  the  authority  of  the  decision  in  tUto 
caae^  it  was  also  held  by  this  Court  in  Chukt  v.  Asseler  db  Mayer,  that  a  sale  of  per- 
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Judgment  was  ordered  in  £siyor  of  the  plaintiff  against  the 
defendants^  Monaghan  &  Cavanagliy  and  the  complaint^  as  to  the 
defendant  Gosling,  was  dismissed. 


■onal  property,  catered  hy  a  valid  chattel  mortgagQ^  in  paroetai  out  and  mA,  to  dl^ 
Ibrant  puichaaerai  in  diBregard  of  the  mortgagee's  right,  aabjeoted  the  ezeoation 
creditor  of  the  mortgagor,  hy  whose  direction  such  sale  was  made,  in  an  action  by 
the  mortgagee  brought  after  the  mortgage  became  due,  to  damages  equal  to  the  vahie 
of  the  property,  less  such  deduction  for  its  use  during  the  time  the  mortgagor  had  a 
right  to  possess  and  enjoy  it,  as  was  JnsL  In  the  opmion  deUvered  in  that  case,  Jbm 
ttalY,  BiUlmUm  etoLf  %  Eng.  L.  and  £q.  483,  was  cited  as  a  case  in  point,  and  appears 
to  be  a  decision  of  the  precise  question.  Since  then  EuU  y.  Camleyj  alter  a  second  trial 
had  in  this  Court,  has  been  a  second  time  before  the  Ck>urt  of  Appeals.  (17  K.  Y. 
R.  202.) 

On  the  second  trial  it  was  prayed,  that  although  the  Sheriff  sold  the  property  in 
paicels  and  absolutely,  instead  of  merely  selling  the  mortgagor's  interest,  it  was  all 
sold  to  one  person,  and  it  appeared  that  aU  of  the  pri^rty  was  in  the  poeaession  of 
the  mortgagor  when  the  action  was  commenced,  he  haying  hired  the  use  of  it 
from  the  purchaser. 

The  Court  of  Appeals,  held  that  tiie  Sheriff  was  not  liable  as  a  trespasser  for  aeiziz^ 
fhe  property,  nor  fbr  a  conyersion  of  it,  although  he  sold  It  absolut^y  in  paroeia,  on 
the  ground  that,  at  the  time  of  such  seizure  and  sale  the  mortgagee  was  neither  in 
possession  nor  entitled  to  the  possession  of  the  property.  The  opinion  of  the  Court 
concludes  thos:  "We  would  not  be  deemed  as  holding,  at  this  time,  that  a  mort- 
gagee has  any  action  at  law  against  the  Sheriff  in  such  case^  but  if  he  baa  any, 
it  would  be  for  consequoitial  damages  for  the  injury  to  his  lien ;  and  if  such  an 
action  had  been  brov^ht  it  could  not  haye  been  maintained  in  this  case,  for  the 
reason  that,  although  sold  in  parcels,  it  was  all  bid  in  by  one  man,  and  remained  in 
the  possession  of  the  mortgagor  at  the  time  of  the  commencement  of  this  suit  It  Is 
manifest^  therefore,  that  he  sustained  no  actual  damage." — lb,  204-205. 

Whether  a  mcHtgagee,  who  has  been  wholly  depriyed  of  his  security  by  reason 
of  a  sale  and  deliyery  of  the  mortgaged  property  to  different  purchasers,  under  such 
circumstances  that  the  mortgagee  is  unable  to  find  it,  and  compel  its  application  to 
the  payment  of  the  mortgage  debt,  is  a  question  that  may  be  re{^rded  as  notaflMed 
by  the  decision  last  made  by  the  Court  of  Appeals,  in  EvU  y.  CarfUey  (17  N.  T. 
E.  203). 

And  the  question  remaini^  whether  Cayanagh,  as  reoeiyer,  considering  the  dnsoni- 
tftances  under  which  he  seized  and  sold  the  property,  is  entitled  to  the  protection 
which  the  law  extends  to  a  Sheriff  in  executing  a  yalid  process,  which  it  ia  his  duty 
to  execute? 

The  question  of  CayanaghV  liability  to  the  mortgagee,  for  impairing  the  yalue  of 
his  security  by  an  abuse  of  the  mortgaged  property,  is  not  affect^  by  the  decision  in 
SvU  y.  Oamiei/,  Whether  Monaghan,  or  Cayanagh,  as  against  the  plaintiff,  can,  in 
any  eyent,  retain  the  excess  for  which  the  property  was  sold,  oyer  and  aboye  the 
amount  of  Uonaghan's  judgment  against  Schenck,  may  be  a  question  of  some  import* 
aae^  wiien  properly  presented  for  the  judgment  of  the  Court 
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Sbih  Gbooybnob  v.  The  Atlaktio  Eibb  In9ttbakcx 

OOMPAKY  of  BbOOKLTK. 

Bogene  W.  KcOtrty,  befaig  the  owner  of  a  dwellmg  house^  (ooyered  fay  a  mortipBge 
owned  bj  the  plaintifl^)  insoied  the  same  against  Iobb  by  fire;  the  loBSf  if  any, 
being,  by  the  tenss  of  the  policy,  made  payable  to  **Seth  Groerenor"  (the 
plaintiff),  *<  mortgagee."  In  an  action  by  the  plaintiff  upon  the  policy,  thia  Courts 
holding  in  obedience  to  The  Tnxdjerff  Im,  Ch.  y.  Bobert^  and  to  TSSou  y.  Kin{faien 
JAk  ifu.  Cb.  that^  no  acts  of  the  mortgagor,  done  after  the  iissoing  of  the  polipy, 
oould  aflSdct  the  ri^^ts  of  the  mortgagee  under  it^  or  to  recover  upon  it;  also  held, 
that  the  admission  of  eridence  that,  when  the  defendants  were  applied  to^  to  issue 
the  policy,  they  were  told  that  the  interest  of  the  mortgagee  was  to  be  insured, 
and  they  advised,  aa  the  best  mode,  the  insertion  of  his  name  in  the  policy,  as  it 
was  done;  could  not  prejudice  the  defendants,  and  was  not^  therefore^  an  enor 
entitling  them  to  a  new  trial:  The  mortgage,  owned  by  the  plaintifl^  being  one 
that  the  insured  had  executed  to  E.  Kellogg^  and  the  latter  had  assigned  to  the 
plaintiff  at  the  same  tune  guaranteeing  its  pajrment ;  it  was  also  Jidd  that  Kellogg 
was,  under  the  oode^  a  competent  witness  for  the  plaintiff:  The  action  cannot^ 
by  reason  of  KeUoggbaTing  giyen  such  a  guaranty  to  the  plaintiff;  be  said  to  be 
prosecuted  for  the  immediate  benefit  of  Elellogg.  At  most^  he  is  merely  interested 
in  the  result 

The  fact^  that  the  mortgage  has  been  foreclosed,  and  the  mortgaged  property  sold, 
and  a  part  of  the  mortgage  debt  thereby  paid,  caimot  be  made  svaDable  to  the 
insurer,  as  a  porti^  defence  to  an  action  on  tiie  policy,  when  no  such  deiSanoe  is 
set  up  in  his  answer. 
(Before  BoswoBTH  and  ^oodbttft,  J.J.) 
Heard,  June  2 ;  decided,  June  27, 1867. 

Tms  action  comes  before  the  Court,  at  General  Term,  on  a 
verdict  for  the  plainti£^  taken  subject  to  the  opinion  of  the 
CSonrt,  on  a  question  of  law,  arising  at  the  trial,  and  there 
directed  to  be  heard  at  the  General  Term,  in  the  first  instance. 
It  was  tried  hdore  Mr.  Justice  Bosworth  and  a  jury,  on  the 
6th  of  November,  1866. 

The  complaint  states,  that  the  defendants,  b j  a  policy,  dated 
the  14th  of  November,  1858,  for  a  certain  premium  paid  by,  or 
on  behalf  of  the  plaintiff,  insured  the  plaintiff  as  mortgagee, 
against  loss  or  damage  by  fire,  on  a  three  story  brick  dwelling 
house,  (described  in  the  complaint,)  for  one  year,  fix>m  the  date 
of  the  policy,  to  the  amount  of  $7,000 ;  the  destruction  of  the 
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building  by  fiie,  on  the  24th  of  February,  1854 ;  that  at  the 
time  the  policy  was  executed,  and  at  the  time  of  the  fiie,  there 
was  due  to  the  plaintiff  as  mortgagee,  $6,260,  with  interest  there- 
on fix)m  the  Ifit  of  November,  1858 :  that  notice,  in  writing,  of 
such  loss  by  fire,  was  given  to  the  defendants  as  soon  as  possible, 
to  wit  on  the  l(>th  of  March,  1854,  with  the  proper  preliminary 
proo&  required  by  the  policy ;  and  also  avers  due  performance 
by  the  plaintiff  of  all  the  conditions  on  his  part,  contained  in  the 
policy,  wherefore,  as  it  alleges,  the  defendants  became  liable  to 
pay  to  the  plaintiff  the  said  sum  so  due  to  him  as  such  mort- 
gagee. 

The  complaint  then  states,  that  the  defendants,  by  their  policy, 
dated  on  the  14th  of  November,  1858,  for  a  certain  premium 
paid,  did  "insure  Eugene  W.  McCarty  upon  his  three  story 
brick  dwelling  house/'  &c,  against  loss  or  damage  by  fire,  to 
the  amount  of  $7,000. 

That  McCarty  on  the  day  of  the  date  of  the  policy,  to  secure 
the  plaintiff  the  payment  of  the  money  due  on  a  mortgage  of  the 
premises,  made  by  McCarty,  and  a  bond  accompanying  the 
same,  then  held  and  owned  by  the  plaintiff^  did,  by,  and  with 
the  consent  of  the  defendants,  assign  the  poUcy  to  the  plaintiff^ 
and  direct  that  the  money,  payable  in  case  of  any  loss  under  Uie 
policy,  should  be  paid  to  the  plaintiff.  It  then  states,  as  before, 
the  total  destruction  of  the  building  by  fire,  the  like  amount  to 
be  due  to  the  plaintiff  as  mortgagee,  notice  of  the  loss,  and 
service  of  preliminary  proo^  and  due  perfoniiance  by  him  of 
the  conditions  on  his  part  pursuant  to  the  requirements  of  the 
policy,  whereby  the  defendwts  became  liable,  to  pay  to  him,  ou 
the  11th  of  May,  1854,  $6,888  16,  and  prays  jui^ent  for  that 
amount^  with  interest  firom  that  date. 

The  answer  denies  that,  the  defendants  insured  the  plaintiff  as 
mortgagee,  or  that  he  was  ever  mortgagee  of  said  premises,  or 
that  they  are  indebted  to  him,  in  any  sum  whatever.  It  then 
admits  tiiat  they  insured  McCarty  as  alleged,  and  puts  at  issue 
the  allegations  that  he  assigned  the  policy  to  the  plaintiff,  or 
that  they  consented  to  any  such  assignment  and  avers  that,  if  it 
was  assigned ;  that  &ct,  by  the  terms  of  the  policy,  avoids  it 
It  avers  that  no  proo&  of  loss  were  ever  served  on  them  by 
McCarty,  that  this  was  required  by  the  policy,  even  though  he 
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had  assigned  it;  also,  that  McGarty,  before  the  fire,  sold  and 
conveyed  all  his  interest  in  the  premises,  to  D.  A.  Bostwick, 
without  the  consent  of  the  defendants,  and  thereby  avoided  the 
policy.  That,  although  the  policy  was  issued  to  the  said  Eugene, 
yet  he  was  only  a  trustee  of  one  John  McCarty,  in  regard  to  the 
policy  and  the  building  thereby  insured,  and  that  John  McCarty 
was  the  real  owner  thereof  aad  caused  that  poUcy  with  five 
Other  policies,  on  the  adjoining  buildings,  to  be  issued  in  Ihe 
name  of  Eugene,  but  firaudulently,  for  his  own  benefit;  and  that, 
with  intent  to  de&aud,  he  also  caused  all  the  said  buildings  to 
be  mortgaged  to  divers  persons  for  sums  exceeding  their  value, 
and  the  said  buildings  to  be  further  insured  for  large  amoimts 
by  other  Insurance  Companies,  and  to  amounts  £ax  exceeding 
iheir  value,  to  cover  Last  said  mortgages,  in  addition  to  the  said 
$7,000,  so  insured  by  these  defendants,  well  knowing  that  the 
bdldings  were  not  worth  near  the  sum  for  which  they  were  so 
insured  or  mortgaged. 

Also,  that  he  caused  said  buildings,  including  those  referred 
to  in  the  complaint,  to  be  set  on  fire  and  consumed,  that  he  might 
fisdsely  and  fiiaudulently  claim  the  said  insurance  for  his  own 
benefit  or  to  pay  said  mortgages,  and  that  while  the  title  stood  in 
the  name  of  Eugene,  and  afterwards  in  the  name  of  Bostwick, 
the  said  John  was  largely  interested  therein,  and  by  his  said 
fraudulent  acts,  he,  and  Eugene,  and  the  plaintiff  have  forfeited 
all  claims  to  indemnity  under  either  of  said  policies. 

On  the  trial,  the  plaintiffs  counsel  offered  to  read  in  evidence 
a  policy  of  insurance  executed  by  the  defendant  in  &vor  of 
Eugene  W.  McCarty,  dated  November  1st,  1858.  The  defend- 
ants' counsel  objected  thereto,  on  the  ground  that  it  was  no  evi- 
dence of  a  contract  between  the  plaintiff  and  the  defendants  in 
this  action.  The  said  justice  overruled  the  objection,  and  the 
defendants'  counsel  excepted  to  such  ruling. 

The  said  policy  was  then  read  in  evidence,  and  commences  as 
follows : 

"By  this  policy  of  insurance,  the  Atlantic  Fire  Insurance 
.Company  of  Brooklyn,  in  consideration  of  thirty-two  doUars  to 
them  paid  by  the  insured  hereioafter  named,  the  receipt  whereof 
is  hereby  acknowledged,  do  insure  Eugene  W.  McCaxty  against 
loss  or  damage  by  fire,  to  the  amount  of  seven  thousand  dollars, 
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on  his  three  story  brick  house,  with  metal  looi^  &a,  loss,  if  any, 
payable  to  Seth  Grosvenor,  mortgagee." 

The  plaintiff's  counsel  next  put  in  evidence  certain  prelimi- 
narjr  proofs  of  loss,  required  by  the  policy,  and  made  by  the 
plainl^:  The  defendants'  counsel  admitted  that  said  proofi, 
with  notice  of  a  loss,  had  been  served  on  the  company  on  the 
8th  of  March,  1864,  and  also  that  the  premises  had  been  partially 
consumed  by  fire  on  the  24th  day  of  January,  1864,  but  objected 
to  the  adm^bUity  of  such  proofi  as  evidence  in  this  action, 
inasmuch  as  they  had  not  been  made  by  Eugene  W.  McCarty, 
with  whom  alone  the  contract  of  insurance  was  made.  The 
justice  overruled  this  objection,  and  the  defendants'  counsel 
excepted  to  his  ruling.  The  said  proofs  were  then  read,  in  evi- 
dence. 

The  preliminary  proofi  stated,  initr  aliOj  that  the  insured 
premises  were  mortgiaged  by  Eugene  W.  McOarty,  and  wife,  to 
Edward  Kellogg,  by  three  sev^al  mortgages,  each  dated 
November  1, 1863,  and  conditioned  to  pay  $6260,  with  interest, 
at  seven  per  cent,  and  that  Kellogg  assigned  said  mortgages  to 
the  plaintiff  on  the  day  of  their  date,  and  guaranteed  the  pay- 
ment of  the  amounts  secured  thereby. 

The  plaintiff's  counsel  next  read  in  evidence  the  bond  and 
mortgage  on  the  premises,  made  by  McOarty  and  wife  to 
Edward  Kellogg,  for  $6260,  dated  1st  November,  1858,  together 
with  an  assignment  of  the  same  to  the  plaintiff,  bearing  the  same 
date,  containing  a  guarantee  by  said  Kellogg  of  the  payment  of 
said  principal  and  interest,  according  to  the  condition  of  the  said 
bond  and  mortgage ;  and  then  called  as  a  witness : 

Edward  Kellogg,  who  being  sworn,  said,  he  was  the  assignor 
of  the  bond  and  mortgage  in  question ;  that  at  the  time  the  policy 
was  taken  out,  the  bond  and  mortgage  had  been  assigned  to  the 
plaintiff  and  the  witness  effected  the  insurance  at  Mccarty's 
request ;  and  stated  to  the  company  that  the  plaintiff  held  ^e 
mortgage,  and  that  his  interest  was  to  be  insured ;  and  the  com- 
pany advised,  that  the  best  way  was  to  put  his  name  in  the 
policy,  as  was  done,  instead  of  the  more  formal  mode  of  assign- 
ment 

The  defendants'  counsel  duly  objected  to  aU  evidence  of  this 
witness's  statements  to  the  company,  and  of  the  company's  advice 
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to  him ;  but  the  JuBtioe  oyerraled  the  objection ;  and  the  defend- 
ants' counsel  excepted. 

This  witness  further  said,  he  had  guaranteed  the  payment  of 
the  said  bond  and  mortgage,  and  had  received  the  consideration 
of  the  assignment  from  the  plaintiff  at  various  times,  but  had 
not  received  more  than  two-thirds  of  it  at  the  date  of  the  assign- 
ment; but  that  before  the  assignment  was  delivered  by  him, 
which  was  on  or  about  the  14th  November,  1858,  he  had  had  a 
settlement  with  the  plaintiff  and  received  the  whole  of  the  said 
consideration.  The  mortgage  has  since  been  foreclosed  with 
two  other  mortgages  on  adjoining  property,  and  that  he  had 
purchased  in  the  whole  of  the  three  lots ;  and  the  net  proceeds 
of  the  sale  were  $4854  IS ;  that  he  had  not  paid  any  of  the 
purchase  money,  but  had  settled  with  the  plaintiff  for  it  by  giv- 
ing him  other  securities ;  that  this  suit  is  carried  on  by  the  plain- 
tiff but  if  he  collects  the  money,  he  supposes  it  will  go  to  the 
benefit  of  ^yitness ;  he  has  had  no  understanding  with  the  plain- 
tiff as  to  prosecuting  it ;  the  plaintiff  would  have  brought  the 
suit  any  way. 

The  defendants'  coxmsel  then  moved  to  strike  out  the  testi- 
mony of  this  witness,  forasmuch  as  it  appeared  that  the  action 
was  prosecuted  for  his  benefit;  and  the  Justice  overruled  the 
motion;  and  the  defendants'  counsel  excepted  to  such  ruling. 

The  plaintiff's  counsel  then  offered  testimony  tending  to  i^ow 
that  it  would  require  from  5000  to  6000  dollars  to  repair  the 
damage  done  to  tiie  premises  by  the  fire,  and  rested. 

The  defendants'  counsel  then  moved  to  dismiss  the  complaint 
on  the  grounds : 

1st.  That  the  &cts  of  the  case,  as  shown  by  the  plaintiff,  do 
not  constitute  a  cause  of  action  against  the  defendants;  the  plain- 
tiff having  fiuled  to  prove  an  insurance  to  himself  of  the  mort- 
gage interest  stated  in  the  complaint 

2d*  That  there  was  no  sujfficient  proof  of  any  money 
due  on  the  mortgage,  or  to  the  plaintiff  as  assignee  of  the 
mortgage. 

Sd.  That  there  is  no  proof  that  Eugene  W.  McCarty  had  any 
interest  in  the  insured  property  at  the  time  of  the  loss,  nor  that 
he  had  sustained  any  injury  by  the  fire^  nor  had  he  ever  made 
or  presented  any  proof  of  loss. 
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4tL  That  the  mortgage  interest  of  the  plaintiff  had  been  paid 
by  the  foreclosure  of  the  mortgage  and  sale  of  the  property, 
and  the  payment  to  him  of  the  amount  of  the  substituted 
securities. 

But  the  said  Justice  overruled  the  defendants'  objections,  and 
refused  to  dismiss  the  complaint;  to  which  the  defendants'  coim- 
sel  excepted. 

The  defendants'  counsel  then  offered  to  prove,  and  the  plain- 
tifib'  counsel  admitted  it  to  be  true,  that  in  January,  1854,  one 
month  before  the  fire,  Eugene  W.  McGarty,  the  person  named  in 
the  policy  as  the  insured,  sold  and  conveyed  the  property  refer- 
red to  in  the  policy,  to  one  David  A.  Bostwick. 

The  said  Justice  ruled  such  evidence  inadmissible ;  to  which 
ruling  the  defendants'  coimsel  excepted. 

The  defendants'  counsel  next  offered  to  show,  that  the  pro- 
perty, when  insured,  and  at  the  time  of  the  fire,  actually  belonged 
to  one  John  McOarty ,  for  whom  Eugene  W.  McGarty  held  the  title^ 
and  that  he  combined  with  said  Eugene,  and  with  said  Bostwick, 
and  wilfully  caused  the  said  premises  to  be  set  on  fire,  for  the 
purpose  of  defrauding  the  defendants,  and  of  obtaining  the 
insurance  money  in  this  action;  and  that  this  was  the  fire  which 
caused  the  loss  now  claimed. 

The  said  Justice  ruled  such  evidence  inadmissible;  to  which 
the  defendants'  counsel  excepted. 

The  defendants'  counsel  then  offered  evidence  tending  to  show 
that  the  premises  injured  by  the  fire  could  be  repaired  and  put 
in  as  good  condition  as  they  were  before  the  fire,  for  from  $3,500 
to  $8,750,  and  rested. 

The  defendants'  counsel  then  requested  the  said  Justice  to 
charge  the  jury,  that  &om  the  amount  of  damage  by  fire,  which 
they  might  find  the  plaintiff  entitled  to  recover,  the  defendants 
were  to  be  allowed  a  deduction  of  one-third  of  the  net  proceeds 
of  the  sales  on  the  foreclosure  of  the  mortgage.  The  Justice 
declined  so  to  charge,  but  said  he  would  reserve  that  question 
for  the  determination  of  the  Court  at  General  Term,  and  it  was 
accordingly  reserved. 

The  Justice  thereupon  charged  the  jury,  that  the  plaintiff  was 
entitled  to  recover  an  amount  sufficient  to  make  good  the  total 
loss  or  damage  he  had  sustained  by  fire,  which  was  w^iat  it  would 
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oo0t  to  replace  the  building  in  the  same  condition  it  was  in  before 
the  fire,  with  interest  after  the  expiration  of  60  days  from  the 
time  the  proofs  of  loss  had  been  served  on  the  company ;  and 
that  the  jnrj  wonld  not  allow  the  defendants  any  deduction  for 
the  proceeds  of  the  mortgage  sale  receiyed  by  the  plainti£ 

To  which  charge  of  the  said  Justice,  and  every  part  thered^ 
ibe  defendants'  counsel  excepted;  and  the  jury  thereupon  found 
ft  verdict  of  $6,168  70  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  at  Gheneral  Term,  whether  the  defendants  were  to  be 
allowed  a  deduction  by  reason  of  the  sale  of  the  lot  covered  by 
8aid  mortgage,  upon  a  case  to  be  made;  with  liberty  to  either 
party  to  turn  the  case  into  a  bill  of  exceptions. 

Ihmel  Lord  and  R,  Ooodman^  for  the  plaintiff,  moved  for 
judgment  on  the  verdict^  and  argued  the  following  point : 

The  defendants  are  not  entitled  to  deduct  the  proceeds  of  the 
foreclosure  sale  of  the  lots. 

1.  No  such  defence  is  set  up  in  the  answer. 

2.  As  between  the  mortgagee  plaintiff  and  the  company  defend- 
ants,  the  former  is  entitled  to  receive  the  whole  amount  of  the 
damages. 

8.  There  is  no  evidence  that  the  damages  recovered  and  the 
net  proceeds  of  the  lot^  would  exceed  the  amount  due. 

4.  K  there  had  been,  still  the  defendants  would  be  bound  to 
pay  the  plaintiff  his  damages,  and  their  only  remedy  for  any 
surplus  is  an  action  by  way  of  subrogation  to  the  mortgagee's 
daim,  to  which  McOarty,  the  assured,  should  be  a  party. 

Wm.  Owrtis  Noyes  and  John  K  Taylor^  for  the  defendants, 
made  and  argued  tiie  following  points : 

I.  The  first,  second  and  third  points  on  the  motion  to  dismiss 
the  complaint,  having  been  ruled  against  the  defendants,  on  the 
decision  of  a  prior  cause  between  these  parties,  they  are  only 
renewed  on  this  argument,  in  order  to  preserve  the  right  to 
present  them  to  the  Court  of  Appeals,  should  the  same  become 
necessary. 

n.  The  evidence  of  Edward  Kellogg,  to  show  by  parol  what 
the  understanding  or  agreement  was,  when  the  policy  sued  upon 
was  applied  for,  to  control  its  plain,  written  language,  was  wholly 
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inadmiflBible.  (GteenL  Et.  §§  276,  281 ;  2  Amould,  1816,  g 
462;  AC  V.  TTftff.  Mar.  &  F.  Ins.  Oo.,  5  Bob.  La.  R  428.) 

m.  Kellogg  was  an  incompetent  witness,  the  action  being 
proseeated  for  his  '^immediate  benefit"  (Oode,  §  889,  sab.  1 ; 
JBhwJand  y.  WiOetts,  Ct  Ap.  1  Duer,  826;  (Mm  y.  ffansm,  M 
809;  &.  John  v.  Am.  M.  Ins.  Co.,  2  Id.  419. 

17.  In  any  event,  the  defendants  were  entitled  to  have  one- 
thiid  of  the  price  for  which  the  premises  sold,  on  the  fbreclosiir% 
being  $4,864 18,  deducted  from  the  amount  of  the  verdict. 

1.  The  plaintiff,  as  mortgagee,  could  only  insure  his  mortgage 
interest;  else  the  policy  would  be  a  wager  policy  and  void.  (Sl 
John  V.  Am.  M.  Ins.  Co.,  2  Duer,  419 ;  Parsons'  Mer.  Law,  412- 
18 ;  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  818 ;  1  k  S.  662,  §§  8> 
9, 10 ;  1  Amould  on  Ins.  261-2.) 

2.  The  legal  ^ect  of  the  poliejr  (as  declared  by  thia  Court  in 
the  preceding  case)  is,  that  the  lien  created  on  the  premises  by 
the  mortgage,  is  insured,  that  being  the  only  interest  which  the 
plaintiff  had  in  the  premises,  and  the  only  proper  subject  of 
insurance. 

8.  Prior  to  the  case  of  Sing  v.  The  JSlaie  Mutual  Ins.  Cb.  (7 
Cush.  1),  it  was  the  settled  law  in  Massachusetts,  and  in  this 
State,  as  weU  as  in  England,  that  on  the  underwriters  paying 
the  loss  on  a  policy  insuring  such  an  interest,  they  were  entitled 
to  be  subrogated  to  the  mortgage,  or  other  secuiily  of  a  similar 
character,  and  such  is  still  the  law;  that  case  being  opposed  to 
sound  principle,  to  well  considered  adjudications,  and  to  ^ 
elementary  works.  (2  PhiL  on  Ins.  8d  Ed.  §  1712 ;  Parsons  on 
Mer.  Law,  412-18,  448,  686;  Carpenter  v.  Wash.  Ins.  Co.,  16 
Peters,  496;  Ihfler  v.  jiSkna  Ins.  Cb.,  12  Wend.  507;  S.  C.  16; 
Id.  886,  899 ;  Atlantic  Ins.  Co.  v.  Slorrow,  6  Paige  B.  285,  290, 
294 ;  Edrt  v.  Western  R  R.  Cor.,  18  Met.  .99;  22  Eng.  Law  k 
Eq.  78.) 

By  thk  Coubt.  Boswobth,  J.— The  decision  of  the  Greneral 
Term,  in  April,  1853,  made  in  an  action  between  the  parties 
to  the  one  now  before  us,  has  disposed  of  most  of  the  questions 
presented  by  this  appeal,  5  Duer,  517. 

That  decision  determines  that  the  plaintiff  can  maintain 
this  action,  and  that  no  acts  of  the  mortgagor,  subsequent  to 


NEW  YOBK-JUNE,  1857.  477 

GroBVoior  y.  The  AtUntic  Fire  Ina  Go.  of  l^ookljn. 

the  iflBmng  of  the  polic7i  can  affect  the  plaintiff's  right  to 
leoover.  ^ 

The  exception  to  the  testimony  of  Kellogg,  in  relation  to  the 
oonveisation  between  him  and  the  company,  at  the  time  he 
applied  for  the  policy,  cannot  be  of  any  avail  to  the  defoid- 
ants. 

The  construction  given  to  the  policy,  by  the  decision  previonsly 
referred  to,  made  it  an  insurance  protecting  the  interest  of  the 
plaintiff,  as  mortgagee.  If  that  is  tilie  legal  effect  of  the  policy, 
the  testimony  excepted  to  cotdd  not,  possibly,  have  prejudiced 
the  defendants  in  the  decision,  of  any  question,  made  by  the 
CSourt,  or  submitted  to  the  juiy.  ^Diis  testimony  established 
that  the  company  had  express  notice  at  the  time  of  issuing  the 
policy,  of  the  interest  of  die  plaintiff  and  that  the  insurance  of 
his  interest  was  an  object  sought  to  be  secured  by  the  policy 
which  the  company  was  solicited  to  issue.  Although  such  notice 
cazmot  alter  the  clear  meaning  of  any  word  contained  in  the 
policy,  yet,  the  evidence  places  the  Court  in  the  position  whidi 
the  parties  occupied  at  the  time  they  contracted,  and  enables  it 
to  construe  the  policy,  in  the  light  of  the  &cts  and  circumstances 
existing  and  present  to  the  minds  of  the  parties  at  the  time  it 
was  made. 

If  the  Court  has  not  erred  in  its  construction  of  the  policy,  the 
defendants  have  not  been  prejudiced  by  the  decision  admitting 
the  evidence.  A  new  trial  cannot  be  granted,  because  such 
evidence  was  admitted. 

The  objection  to  the  decision  refusing  to  strike  out  the  testi- 
mony of  Kelloggj  is  not  well  taken.  The  action  was  not  prose- 
cuted for  his  immediate  benefit,  and  mere  interest  in  the  event 
would  not  exclude  him.  It  was  not  prosecuted  for  his  "  immediate 
benefit^"  within  the  meaning  of  those  words  as  used  in  §  399  of 
the  code. 

Unless  McGarty,  whose  bond  and  mortgage  Kellogg  had 
transferred  to  the  plaintiff  with  a  guarantee  of  payment  of  the 
amount  secured  by  them,  had  become  irresponsible  so  that  the 
amount  could  not  be  collected  of  him,  Kellogg  can  hardly  be  said 
to  be  interested,  m  a  legal  sense,  in  the  event  of  thiis  action. 
There  is  no  evidence  that  McCarthy  is  unable  to  pay.  If  he  has 
laetos  sufficient  to  pay,  which  can  be  reached  by  due  course  of 
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law,  tlieii  Kellogg  will  sustain  no  actual  loss,  if  the 
should  fidl  in  this  action.      ^ 

It  is  not  a  case  in  which  KeUogg  has  a  right  to  zeceive  the 
verdict  if  collected, 

A  recoyery  of  it^  and  an  application  of  it,  upon  the  bond  and 
mortgage  assigned,  will  satisfy  KeUogg's  guaranty  j>rt>  Umto,  and 
extinguish,  to  a  corresponding  amount,  the  liability  of  McCarty. 
And  Kellogg  may  be  benefited  by  being  saved  the  necessity  of 
advancing  the  money  to  the  plaintiff,  and  of  then  resorting  to 
McCarty  for  reimbursement 

BuHer  v.  Patterson^  8  Kern.  292,  seems  to  approve  of  the 
decisions  of  this  Court,  which  are  cited  in  it^  and  which  are  saffi- 
dent  to  dispose  of  the  question.  {Freeman  v.  Spalding^  2  Kern. 
878.) 

Kellogg  is  not  a  witness  who  would  gain,  even  indirectly,  to 
the  extent  of  the  verdict,  if  the  plaintiff  recovered,  and  lose  a 
corresponding  amount  if  the  plaintiff  should  be  defeated.  As  the 
&cta  before  us  exhibit  the  witness,  he  was,  at  most)  merely  inte- 
rested in  the  event,  and  his  testimony  could  not  be  exduded  on 
the  ground  on  which  its  rejection  was  asked. 

Neither  is  the  defendant  entitled  to  have  one-third  of  the  pricey 
for  which  this  and  two  other  lots  were  sold  on  the  foredosorei 
deducted  from  the  verdict 

It  does  not  appear  that  the  foredosure  occurred  before  tliis 
action  was  brought 

No  such  claim  is  set  up  in  the  answer. 

It  is  not  unreasonable  to  condude,  that  the  evidence  in  rela- 
tion to  the  foreclosure  of  the  mortgage  was  given  to  make  sadi 
a  case,  as  would  show  that  Kellogg  was  an  incompetent  witness. 
Hence,  when  his  testimony  was  conduded,  the  defendant  moved 
that  the  whole  of  it  be  stricken  out^  "forasmuch,  as  it  appeared, 
the  action  was  prosecuted  for  his  benefit"  The  &cta  proved 
in  relation  to  the  foredosure  of  the  mortgage,  were  not  embraced 
within  any  issue  made  by  the  pleadings,  and,  therefore,  cannot 
properly  be  made  the  basis  of  any  affirmative  or  special  rdie£ 
Code,  §  275. 

BruziU  V.  Isham  and  Eark,  2  Kern.  9. 

If  the  defendants  are  entitled  to  all  the  security  which  the  plain- 
tiff holds,  or  to  one  third  of  the  whole  proceeds  of  the  sale  of  the 
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three  lots,  or  to  the  proceeds  of  the  sale  of  the  lot  on  which  the 
insured  building  stood,  the  nature  and  extent  of  the  defend- 
ants' rights  cannot  be  completely  determined,  except  in  an  action 
to  which  Kellogg  and  McCarty  are  also  parties. 

But  without  placing  our  decision  upon  this  ground,  we  think 
it  sufficient  to  say  that  no  deduction  can  be  made  in  this  action, 
for  the  reason  that  no  such  claim  is  asserted,  or  alluded  to  in  the 
answer.  It  does  not  contain  any  allegations,  which,  if  proved, 
would  support  such  a  claim.* 

It  is  by  no  means  clear  that  the  Court,  at  the  trial,  could  have 
ordered  an  amendment  authorizing  a  new  and  distinct  defence. 
It  might  amend  so  as  to  obviate  such  a  variance  between  an  allega- 
tion by  which  it  was  attempted  to  set  up  a  defence,  and  the  prooi^ 
as  would  not  actually  mislead  the  adverse  party,  to  his  prejudice, 
in  maintaining  his  action.    Code,  §  169. 

Facts  constituting  a  distinct  defendle  occurring  after  answer  put 
in,  or  of  which  thb  defendant  was  then  ignorant,  should  be  set 
up  by  supplemental  answer — on  a  motion,  for  that  purpose- 
Code,  §  177. 

But  permission  to  amend  the  answer  was  not  asked. 

We  think  the  plaintiff  should  have  judgment  on  the  verdictf 


♦  MeKyringr.  BO,  16  N.  T.  R  297. 

f  In  a  caae  between  these  parties,  on  a  policy^,  in  tenns,  like  the  one  in  question, 
dedded  in  April,  1856,  this  Court  held,  that  no  discrimination  oould  be  made 
"  between  the  rights  of  i^  mortgagee,  situated,  with  respect  to  an  insurer,  as  the  pre- 
sent plaintiff  is,  and  those  of  a  mortgagee  to  whom  a  policj^  in  precisely  the  same 
words  (with  the  exception  of  the  words,  'loss,  if  any,  payable  to  Seth  Grosvenor, 
nuHtgagee,')  has  been  assigned,  with  the  express  assent  of  the  insurer,  evidenced  «0 
the  policy  requires."  5  Duer,  617,  632,  and  587,  and  id.  624-6. 

Tliis  Court  also  held,  that,  inasmuch  as  it  had  been  decided  in  ThA  Trader^  Ina, 
Cb.T.  Robert^  9  Wend  4104;  and  in  ISUouy,  KmgsUm  Mtk  Ina,  Co.,  1  Seld.  405^ 
tiiat,  after  such  an  assignment  of  a  policy  to  a  mortgagee,  no  subsequent  acts  of  the 
mortgagor  could  operate  to  prevent  a  recoveiy  upon  the  policy  by  tiie  mortgagee,  in 
.case  of  a  loss  by  the  perils  insured  against ;  this  i^ntiff  was  entitied  to  the  applica- 
tion of  the  same  rule,  and  that  his  right  to  recover  was  not  affected  by  any  acts  of 
the  mortgagee  subsequent  to  the  issuing  of  the  policy.  The  case,  (reported  in  6 
Doer,  517,)  was  carried,  by  appeal,  to  the  Court  of  Appeals,  and  decided  by  that 
Court  at  its  June  Term,  1868.  17  K.  Y.  391. 

That  Court  held,  as  this  had,  that  no  discrimination  ooold  be  made  between  the 
rights  of  Grosvenor,  and  of  Robert,  as  mortgagees.  (17  N.  Y.  395.) 

9at  that  Court  being  of  the  opinion,  that  The  Tradenf  Inswnmoa  Omipanif  t.  Bobert, 
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Clbu  ST  al.  t;,  McPhebson  st  al. 

On  the  Tth  of  April,  18ft6,  the  plaintiift,  (then  bdng  in  expectation  of  reoemng  • 
large  quantity  of  French  walnuts,  by  the  ship,  Helen  B.  Miller,  which  ship  waa^  at 
that  time^  on  her  paeaage  from  Havre,  in  France,  to  the  port  of  New  York),  con- 
tracted to  sell  to  the  defendants  who  agreed  to  baj,  **  twenty-fiye  balea  of  Frendi 
walnuts,  at  7  cents  per  lb.,  to  arriye  per  Helen  K  Ifiller,  len  3  per  cent,  cash.** 

Bdd,  that  said  contract  was  executory,  and  that  the  plaintiflh,  by  its  true  import 
and  meaning,  undertook  thst^  the  walnuts  should  be  merdiantable;  and  in  quality, 
substantially  such,  on  their  arrival  and  on  the  tender  of  them  to  the  defendanti^ 
as  are  known  in  the  trade^  as  French  walnuta 

The  jury  having  foun<^  in  answer  to  questions  specially  submitted  to  them,  tfaa^  the 
walnuts  in  question,  when  they  arrived  and  were  tendered  to  the  defendants,  wen 
not  merchantable  as  French  walnuts,  and  were  then  worth  only  two  and  one  half 
cents  per  pound,  and  that  the  article  known  in  the  trade  as  Frrach  walnuts,  in  the 
condition  in  which  they  generally  arrive  in  the  New  York  market;  were  worth  at 
the  time  of  said  arrival  and  tender,  dx  and  a  half  cents  per  pound,  it  waa  also 
hdd  that,  the  defendants  were  under  no  obligation,  by  reason  of  their  said 
tract,  to  receive  and  pay  for  the  walnuts  so  tendered  to  them  by  the  plaintiff 


"  was  decided  upon  mistaken  views  of  the  law,  applicable  to  the  question  involved, 
and  that  the  dedsion  of  the  Supreme  Court  never  had  the  sanction  of  the  Court  fbr 
the  Correction  of  Errors,"  and  that  the  case  of  TOouy.  The  KingsUm  Mu.  Ins.  Ox, 
was  determined  by  the  Court  of  Appeals,  "upon  a  misapprehension  of  what  had 
been  before  a4iudicated,"  (id.  400,)  regarded  the  question  as  yet  open  for  the  consi- 
deration of  that  Court,  and  overruled  those  two  decisions,*  and  reversed  the  judg- 
ment of  this  Court  which  conformed  to  them:  they  being  decisions,  which  it  was 
the  duty  of  the  Court  to  follow. 

In  The  Buffalo  Steam  Engine  Works  v.  The  Sun  MiUual  Ihsuranee  Cbtnpcwy,  17 
N.  Y.  R.  401,  the  Court  of  Appeals  decided,  that  where  a  polipy  of  insurance  is 
assigned,  with  the  consent  of  the  insurer,  to  a  mortgagee  of  the  property  insured, 
the  assignee  takes  subject  to  the  conditions  imposed  by  the  terms  of  the  contract 
upon  the  person  insured,  and  such  assignee's  right  to  recover,  in  case  of  a  loss,  ia 
barred  by  a  breach  by  the  assignor  of  such  conditions,  subsequent  to  the  assignment 
That  Court  so  held,  where  the  owner  of  a  vessel  procured  a  marine  policy  upon  her, 
the  insurer  knowing  at  the  time  that  the  owner  was  indebted  to  the  plaintiff  for  an 
engine  furnished  the  vess^ ;  that  he  was  to  mortgage  the  vessel  to  secure  such  debt^ 
and  th'at  his  object  in  obtaining  the  policy  was  to  assign  it,  as  security  for  the  debt. 
The  policy  contained  permission  to  insure  $40,000,  and  to  asdgn  the  policiea.  After 
assigning  the  policy,  the  mortgagor  effecte4  an  OTer-insuranpe,  awl  this  was  held 
fiital  to  a  recovery  by  the  assignee. 
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Tbe  exprooBona»  "The  article  undefined,"  ^'not  defined,"  and  ''nndetonnined,'*  oom- 
mented  on  hy  Hoffkas;  X 
(Before  DnxB,  Ca.  J.,  ft  HoFnujr,  J.) 
Heard,  ICay  26;  decided,  Julj  II,  1857. 

This-  action  comes  before  the  Court  at  (Jeneial  Teim,  ptiranant 
to  an  order  made  at  the  trial  tiliereoJ^  that^  the  questLons  theze 
ariaingy  being  questions  of  law,  should  be  heard  in  the  first 
instance,  at  the  General  Term,  and  the  entry  of  judgment,  in  the 
mean  time,  be  suspended.  It  was  tried  in  June,  1856,  before 
Mr.  Justice  Boswobth,  and  a  jury.  John  F.  Cleu  &  Ceasire 
Court,  complrising  the  firm  of  J.  F.  Cleu  &  Co.  are  the  plain- 
tiff, and  Beuben  McPherson,  H.  N.  Eye,  &  J.  C.  Quick,  com- 
posing the  firm  of  McPherson  &  Co.  are  the  defendants.  Both 
firms  resided  and  did  business  in  the  dt^  of  New  York, 
when  the  contract  in  question  was  made,  a^  it  was  made  in 
that  city. 

The  complaint  states  that  on  or  about  the  7th  of  April,  1855, 
*'the  plaintiflH,  being  in  expectation  of  receiving  a  large  quantity 
of  French  walnuts,  by  the  ship,  '  Helen  E.  MiUer,'  which  was 
then  on  her  passage  firom  Hayre,  France,  to  the  port  of  New  York, 
at  the  special  instance  and  request  of  the  defendants,  agreed 
to  sell,  and  the  said  defendants  then  and  there,  in  due  form  of 
law,  imd  by  a  yalid  <K>ntract  in  writing  agreed,  in  Bubstance  and 
effect,  to  purchase  firom  the  plaintijQb  twenty-five  bags  of  the 
French  walnuts  so  expected  to  arrive  as  aforesaid,  for  the  price 
or  sum  of  seven  cents  for  each  and  every  pound  of  net  weight 
contained  in  the  said  twenty-five  bags ;  and  did  then  and  there 
agree  to  accept  and  receive  the  said  walnuts  upon  the  arrival 
thereof  at  New  York,  and  to  pay  the  plainti£b  for  the  same  at 
the  rate  aforesaid,  in  cash  upon  delivery,  deducting  three  per 
cent  fiom  the  amount  of  the  bill." 

It  also  states  that  the  vessel  arrived  at  New  York  with  the 
said  walnuts  on  board,  on  the  20th  of  April,  1855,  and 
that  the  walnuts  were  landed  and  ready  for  delivery  on  the  27th 
of  that  month:  a  tender  and  offer  to  deliver  25  bags  of  said 
walnuts,  and  a  demand  of  payment  of  the  contract  price,  and  the 
refusal  of  the  defendants  to  receive  the  walnuts  or  pay  for  them: 
that  they  amounted  at  the  contract  price  to  $174,0S,  and  that 
ou  the  defimdants'  refosal  to  accept,  and  pay  for  them,  the  wal- 
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nuts  were  afterwards  sold  at  public  auction,  on  due  notice  to  the 
defendants  of  such  sale,  for  the  net  sum  of  $67,62,  and  for  the 
balance,  being  $116,41,  with  interest  &om  the  ^th  of  May,  1855, 
the  complaint  prayed  judgment 

The  defendants,  in  their  answer,  say  that,  ''  they  admit  that 
the  said  plaintiff  agreed  to  sell  to  them,  and  that  these  defend- 
ants agreed  to  purchase,  twenty-fiye  bags  of  French  walnuts, 
expected  to  arrive  at  the  port  of  New  York,  for  the  price  or  sum 
of  seven  cents  for  each  and  every  pound  of  net  weight  contained 
in  the  said  twenty-five  bags,  and  upon  the  arrival  thereof  at  the 
port  of  New  York  to  pay  the  price  aforesaid,  deducfing  three  per 
cent  from  the  amount  of  the  bUL  But  these  defendants  all^e, 
that  it  was  also  then  and  there  understood,  expressed  and  agreed, 
that  the  said  nut^ere  to  be  sound  and  merchantable,  and  if  not 
found  so  to  be,  on  the  arrival  thereof  at  New  York,  there  was  to 
be  no  sale  of  the  same  to  these  defendants,  and  they  were  not  to 
accept  the  same,  and  the  said  agreement  to  purchase  and  sell 
were  to  be  of  no  effect  And  these  defendants  deny  that  there 
was  any  agreement  or  contract  in  writing  for  the  sale  or  purchase 
of  said  nuts  ever  made  by  these  defendants  with  the  said  plain- 
lafb,  or  that  they  ever  agreed  in  writing  in  any  form  to  purchase 
the  same." 

The  answer  fiirther  alleges  that,  the  walnuts,  so  offered  and 
tendered  to  the  defendants,  ^' were  not  sound  and  merchantable^ 
but  were  unsound,  damaged  and  injured,  and  were  not  according 
to  the  agreement  made  by  the  said  plainti£b  with  these  defend- 
ants." It  denies  that  anything  was  due  to  the  plaintifb  from 
the  defendants,  and  puts  at  issue  the  allegations,  as  to  a  sale  at 
auction.  As  a  separate  defence,  it  alleges  that,  "no  note  or 
memorandum  in  writing  was  made  of  such  contract,  and  sub- 
scribed by  these  defendants,  or  either  of  them ;  and  that  they 
did  not  receive  or  accept  any  part  of  the  goods  for  which  thLi 
action  is  brought^  or  pay  any  part  of  the  purchase  money ;  and 
that  the  said  contract  is  void  in  law." 

On  these  issues,  the  action  was  brought  to  trial. 

On  the  trial,  Francis  A.  Paddockj  a  witness  for  the  plaintiff^ 
testified,  that  he  was  one  of  the  firm  of  "  Bennett  &  Paddock," 
brokers,  and  that^  in  April,  1855,  he  "sold  some  French  walnuts 
to  the  defendants,  for  the  plaintiffs."    Being  shown  a  note  of 
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sale,  wbich  was  pioduoed  l>y  the  defendants,  he  saidi  "This  is 
one  of  the  notes  of  that  sale:  one  note  of  the  sale  was  deliyered 
to  each  of  the  parties."  The  note  of  sale  so  produced  reads 
thns,  viz. 

«  New  York,  April  7th,  1866. 
*<Sold  for  aoGonnt  of  Messrs.  J.  R  aeu  &  Co., 

"  To  Messrs.  McPherson  &  Co., 
"  Twenty-fiye  bales  French  walnuts,  at  7  c. 
^To  arrive  per  ^Hdlen  E.  MiUer,*  less  8  per  cent  cash. 

"  Bennbtt  &  Fapdogk,  Brokers^ 

<aOO  WaU  street" 

He  ftarther  testified  thus:  "I  was  employed  by  plaintiff  to 
sell  the  nuts;  I  had  no  orders  to  buy  for  the  defendants.  I 
cannot  state  to  which  of  the  defendants  the  sale  note  was 
deUvered."  *  *  ♦  * 

"  We  sell  fiuit  for  ihe  importers  and  call  upon  the  buyers.  I 
was  employed  by  Cleu  &  Ck>.,  and  called  on  the  defendants; 
they  agreed  to  buy  the  nuts,  and  the  sale  note  was  thereupon 
made  out  and  delivered  to  the  parties,  in  accordance  with  such 
agreement" 

The  defendants'  counsel  then  asked  the  witness  the  following 
question: 

Please  relate  the  whole  conversation  between  you  and 
McPherson  k  Oo.,  when  you  offered  the  nuts  for  sale.  The 
plaintifb'  counsel  objected  to  this  evidence.  The  defendants' 
counsel  stated  that  it  was  offered  for  the  purpose  of  proving 
that  the  witness  acted  only  as  the  agent  of  the  plainti£b,  and 
also  for  the  purpose  of  proving  that  the  witness  represented  the 
nuts  to  be  of  a  good  and  merchantable  qualily,  and  in  a  good 
condition ;  to  which  question  plaintitib'  counsel  objected,  on  the 
ground  that  the  witness  was  in  law  the  agent  of  both  parties, 
and  also  upon  the  ground  that  the  contract  being  in  writing, 
parol  evidence  was  inadmissible  to  vaiy  or  contradict  the  written 
contract 

The  Court  overruled  the  objection,  and  decided  that  it  would 
hear  evidence  upon  the  question  of  tiie  agency  of  the  witness, 
and  the  nature  of  it;  and  admitted  the  question;  to  which 
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decision  and  roling  the  plaintifb'  counsel  dnlj  excepted.  The 
witness,  in  answer  to  said  question,  Airther  testified  as  fol- 
lows: 

"  I  told  McPherson  &  Co.  that  I  had  some  nuts  for  sale  for 
Cleu  &  Co.,  and  that  I  was  authorized  to  sell  them;  I  stated  the 
ship  and  ihe  price,  and  the j  then  authorized  me  to  buj  them 
£rom  Mr.  Cleu  at  his  price." 

The  defendants'  counsel  then  asked  the  witness  the  following 
question : 

''  On  what  terms  and  conditions  did  the  defendants  authorize 
you  to  buy?" 

The  plainli&'  counsel  objected  to  the  question,  which  objec- 
tion was  overruled  by  the  Court,  to  which  decision  and  ruling 
the  plaintiJOb'  counsel  duly  excepted.  The  witness  then,  in 
answer  to  the  question,  further  said:  ^'Cleu  &  Co.  told  me  to 
sell  the  nuts  for  good  nuts,  and  McPherson  told  me  if  they  wero 
good  nuts  to  buy  them. 

^'  I  stated  the  price,  terms,  &a,  to  the  defendants,  and  that  the 
nuts  were  of  a  good  quality,  and  they  authorized  me  to  buy 
them  on  those  terms." 

The  direct  examination  being  resumed,  the  witness  further 
testified  as  follows : 

•  "  The  sale  was  made  on  the  7th  of  Aprils  1856 ;  the  sale  note 
sent  to  the  defendants'  office,  and  was  never  returned  to  me.  I 
sent  one,  also,  to  Mr.  Cleu,  and  he  did  not  return  it 

"I  have  been  a  broker  two  years.  There  were,  I  think,  180 
bags  of  walnuts  on  the  two  ships.    I  sold  80  of  them." 

It  did  not  otherwise  appear,  than  is  shown  by  the  evidence 
above  quoted,  what  was  the  form  of  the  sale  note  which  the 
brokers  sent  to  the  plaintiflk 

Evidence  was  given  in  respect  to  the  article  known,  in  the 
trade,  as  French  walnuts,  as  to  the  condition  of  the  article  as  it 
usually  is  when  it  arrives  at  the  port  of  New  York,  and  as  to 
the  condition  of  the  walnuts  in  question,  on  board  of  the  Helen 
E.  Miller,  on  her  aiiivaL 

The  sale  of  the  walnuts  in  question,  at  auction,  after  the 
defendants'  refusal  to  accept  and  pay  for  them,  and  after  due 
notice  of  such  sale  to  the  defendants,  was  proved,  and  also  that 
they  brought,  as  of  May  2, 1865,  the  net  sum  of  $67  62,  and 
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that  at  the  oontiact  price  they  would  amount  to  the  sun  of 
$174  03. 

After  the  testimony  was  doaedf  aad  the  catu»  had  been  8uim 
up  to  the  jnzy,  ''the  Court  directed  the  jniy  to  answer  the  fol* 
lowing  qnestionSy  to  wit : 

''  1st.  What  were  fliese  walnuts  worth  per  pound  at  the  time 
they  arrived  and  were  tendered  to  the  defendtjits  ? 

''2d«  What  was  the  article  known  in  the  trade  as  French  wal- 
nuts worth,  per  pound,  at  the  same  time,  in  the  condition  in 
which  they  generally  arrive  in  this  market? 

"  Sd.  Were  these  wahiuts,  when  they  arrived  and  were  ten- 
dered, merchantable,  as  that  word  is  understood  by  the  trade 
with  reference  to  such  articles? 

''4th.  Were  these  wahiuts,  when  they  arrived  and  were  ten- 
dered,  in  as  good  condition  as  the  average  of  that  article  is,  as 
they  amve  in  this  market  ? 

"The  plaintiff'  counsel  duly  excepted  to  the  said  charge  of 
the  Court,  directing  the  jury  to  answer  the  said  questions,  and 
to  each  and  every  of  the  questions  respectively. 

"  The  jury  having  deliberated  thereon,  rendered  their  verdict 
as  follows : 

"In  answer  to  the  first  question  they  say,  'two  and  one-half 
cents  per  pound.' 

"In  answer  to  the  second  question  they  say,  'six  and  one- 
half  cents  per  pound,* 

"  In  answer  to  the  third  question  they  say,  '  no.' 

"In  answer  to  the  fourth  question  they  say,  'no.' 

"The  Court  thereupon  ordered  that  the  questions  of  law  arising 
in  the  case  be  heard,  in  the  first  instance,  before  the  Court  at 
General  Term,  with  leave  to  the  Court  at  General  Term  to  enter 
judgment  in  accordance  with  the  facts,  and  the  entry  of  judg- 
ment to  be  in  the  mean  time  suspended." 

On  the  20th  of  May,  1856,  the  plaintiffii  moved  the  Court  at 
General  Term,  for  judgment  on  the  facts -conceded  by  the  plead- 
ings and  admitted  at  the  trial  to  have  been  established,  and  on 
the  special  verdict 

OUberi  Dean  and  James  JL  Tom^  for  the  plaintiflk 
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A.  R,  Dyett^  for  the  defendants. 

Bt  the  Goxjbt.  Hoffuak,  J.— The  fiist  question  is, 
whedier  the  sale  note,  of  itself  and  without  any  extrinaic  teeti- 
monj,  implies  a  representation  and  condition  that  the  walnuts 
were  and  should  be  merchantable. 

The  next  question  relates  to  the  admissibility  of  the  evidraice 
as  to  the  terms  of  sale. 

1.  It  is  not  to  be  d^ed  that  the  rale  of  the  common  law, 
eavetU  emptor^  is  adopted  in  this  State  in  its  utmost  strictness,  as 
to  all  executed  salea  The  case  of  Hart  y.  Wright  (17  Wendell, 
267,  and  18  Wendell,  449)  has  fully  settled  this  point 

Yet  this  role,  as  ezfforced  in  our  tribunals,  is  not  without 
exceptions.  Thus  if  goods  are  ordered  from  a  manu&cturer  to 
be  made  for  a  special  purpose,  there  is  an  implied  engagement 
that  they  shall  answer  such  purpose.  And  so  when  provisions 
are  purchased  for  consumption,  and  not  for  sale  as  merchandise^ 
their  proper  quality  is  guaranteed. 

2.  But  the  contract  in  the  present  case  was  conditional  and 
executory.  It  resembles  in  this  particular,  the  case  of  Skidds  y. 
PetHe  (2  Sand.  262 ;  4  Comstock,  122).  There  the  article  to 
be  sold  was  "  160  tons  of  Gartshemi  pig  iron,  No.  1,  at  $29  a 
ton,  on  board  the  Siddons."  The  vessel  was  then  at  sea.  The 
iron  turned  out,  on  its  arrival,  not  to  be  of  the  quality  described. 
The  Court  below  held  tiiat,  the  contract  was  to  sell  and  deliver 
iron  to  arrive ;  that  is,  it  was  an  agreement  to  deliver  Ghurtshemi 
pig  iron,  No.  1,  if  any  iron  of  that  description  arrived  in  the 
ship  Siddons,  on  the  voyage  she  was  then  making.  It  was 
settled  that  such  a  contract  was  conditional. 

That  proposition  is  substantially  repeated  in  the  opinion  of 
HuBLBUT,  Justice,  in  the  Court  of  Appeals. 

In  JEhioard  v.  Bbey  (23  Wendell,  850),  4he  contract  was  for 
ale,  to  be  sent  to  the  South,  and  to  be  good  and  merchantable^ 
without  any  warranty  against  sourness.  It  was  brewed  after 
the  contract,  and  sent  South,  where  it  proved  ropy,  sour,  and 
wholly  unfit  for  use. 

The  Court  considered  that  had  it  been  brewed,  and  specifically 
sold,  an  express  warranty  wotdd  have  been  necessary.  (  Wrigkl  y. 
Hart,  17  Wendell,  267;  18  Ibid.  449.)     Justice  Cow£K  then 
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proceeded  to  state  the  rule :  That  where  the  contract  is  execa- 
toiy,  or,  in  other  words,  to  deliver  an  article  not  defined  at  the 
time,  on  a  f atnre  day,  whether  the  vendor  has  an  article  of  the 
kind  on  hand,  or  it  is  afterwards  to  be  procured,  or  manu« 
fibctured,.  the  promisee  cannot  be  compelled  to  put  up  with  an 
inferior  article.  The  contract  always  carries  an  obligation  that 
it  shall  be  at  least  merchantable;  at  least  of  medium  quality  or 
goodness.  The  learned  Judge  proceeds  with  a  critical  examina- 
tion of  numerous  authorities,  and  concludes :  That  as  to  execu- 
tory  contracts,  itmay  be  said,  that  the  English  law,  and  therefore 
our  own,  agrees  witibt  the  Continental  or  Boman  law,  the  rule  of 
which,  in  r^ard  to  all  sales,  both  executed  and  executoiy,  is 
"  ChLveoa  VendOof^'"  not  "  Caveat  Bmplor:' 

In  Hargo/m  y.  SUme  (1  Selden,  86),  Justice  Paigs,  in  deliYer- 
ing  the  opinion  of  the  Court,  observed:  "  Executory  contracts 
of  sale  do  not  depend  upon  the  same  principles  as  executed 
contracts  of  sale.  The  doctrine  of  implied  warranly  has  pro- 
perly  no  application  to  the  former.  Where  a  contract  is 
executory,  that  is,  to  deliver  an  article  not  defined  at  the  time^ 
on  a  future  day,  whether  the  vendor  has  at  the  time  an  article 
of  the  kind  on  hand,  or  it  is  afterwards  to  be  procured  or 
manufiEbotured,  the  contract  carries  with  it  an  obligation  that  the 
article  shall  be  merchantable,  at  least  of  medium  quality  or 
goodness."  (Citing  23  Wendell,  851 ;  17  Wendell,  277 ;  ChoanJler 
y.  HopUw,  4  Meeson  &  Welsby,  Exch.  899.)  ''  But,  if  the 
article  is,  at  the  time  of  the  sale,  in  existence,  and  defined,  and 
is  specifically  sold,  and  the  titie  passes  in  preaenti  to  the  vendee, 
the  transaction  amounts  to  an  executed  sale;  and,  although 
there  is  no  opportimity  for  inspection,  there  will  be  no  implied 
warranty  that  tixe  article  is  merchantable." 

There  are  other  authorities  which  may  be  usefully  referred  to. 

In  Bridge  v.  Wain  (1  Starkie,  504),  an  order  was  given  for  a 
quantity  of  "  scarlet  cuttings,"  to  be  shipped  on  the  purchaser's 
account,  to  China.  An  inferior  article  was  sent  on  board  which 
was  unsaleable  in  China,  and  did  not  correspond  with  the  article 
known  in  the  trade  as  scarlet  cuttings.  The  purchaser  was  held 
entitled  to  recover  damages,  on  the  ground  of  the  implied 
warranty,  which  the  acceptance  of  his  order  involved. 

This  case  is,  indeed,  open  to  the  observation  that  the  trades- 
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man,  like  a  manTx&ctorer,  knewthe  natoie  of  the  article  lie  aent^ 
and  that  the  purchaser  tiusted  to  him. 

Ourdiner  v.  Oray  (4  Campbell,  144).  A  pmchaaer  bou^t  in 
London  twelve  bags  of  "  waste  ailk,"  then  on  its  way  ftom  the 
Oontinent,  and  directed  it  to  be  sent  to  Manchester.  It  was 
beld  that  there  was  an  implied  undertaking  to  fiimisli  an  article 
fidrlj  corresponding  with  the  description ;  and  an  action  was 
sttdtained  for  damages,  by  reason  of  tiie  article  being  an  inferior 
commodity,  not  saleable  in  the  market^  nnder  the  denomination 
of  waste  silk. 

I  cite  this  case  as  bearing  npon  the  present  qnestion,  notwith- 
standing the  severe  criticism  of  Mr.  Jostice  CowsN  npon  it  in 
Sort  V.  Wright  (17  Wendell,  272).  It  has  not  been  noticed  that 
the  article  was,  at  the  time  of  the  sale,  on  the  way  from  the 
Continent 

Laing  v.  Fidgeon  (6  Taunton,  108),  is  MIy  approved  in  tTones 
r.  BrigfU  (2  Moore  &  Payne,  155).  Saddles  were  ordered  as 
^'  goods  £>r  North  America,  8  dozen  single  flap  saddles,  24s,  to 
268,  with  cruppers,  &c."  It  was  proved  that  they  were  of  very 
inferior  quality,  and  unmerchantable.  It  was  held,  that  though 
there  was  no  express  contract  that  the  article  should  be  mer> 
chantable,  it  residted  from  the  whole  transaction  that  it  was  to 
be  so. 

In  the  case  of  Hyatt  v.  Boyle  (5  Gill  &  Johnson,  110),  treated 
by  Justice  Cowen  as  a  well  considered  case  (17  Wendell,  274), 
the  Court  say :  "  The  exception  to  the  rule  of  caveat  emptor^ 
arising  from  the  want  of  opportunity  to  inspect,  does  not  apply 
to  cases  like  the  present,  but  to  those  where  the  examination  at 
the  time  of  sale  is,  morally  speaking,  impracticable,  as  where 
goods  are  sold  before  their  arrival  on  landing.'' 

It  is  true.  Justice  Cowen  doubts  as  to  even  this  relaxation  of 
the  rule.  But  he  is  speaking  of  executed  contracts  of  sale,  for  he 
himself  laid  down  the  law  as  to  executory  contracts,  in  Howard 
V.  Hoey^  23  Wind.  860.  Indeed  he  concludes  his  judgment  in 
Hart  V.  Wright  (supra)  as  follows : 

"  A-contract  to  deliver  goods  generally  of  a  certain  descrip- 
tion, is  another  matter.  There  the  contract  is  executory,  and 
the  vendee  may  take  his  ground  on  a  defective  article  being  ten- 
dered.   He  has  doubtiesa  a  right  to  insist  that  it  shall  be 
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meroliaiitable ;  and  if  it  prove  not  to  be  so,  after  lie  shall  liaye 
taken  a  reasonable  time  to  inspect  it,  he  may  return  it" 

What  is  the  meaning  of  the  phrase  nsed  by  both  Justice 
CowEN  and  Justice  Faigb,  '^^e  article  nndefined,"  ^'not 
defined,"  or,  **^nndetermined?" 

The  case  of  Field  v.  Jfoore,  (Lailor's  Supplement  to  Hill  & 
Denio,  p.  418)  famishes. a  satisfactory  explanation.  The  sale 
-was  of  1000  flonr  barrels  at  22  cents.  The  purchaser  was  shown 
barrels  in  the  warehouse  of  the  seller,  of  different  kinds,  and  one 
pile  of  about  2000  barrels  in  a  particular  spot  It  was  signified 
that  he  would  take  the  barrels  out  of  this  parcel.  The  question 
was  whether  the  title  to  any  one  thousand  barrels  had  passed. 

BsABDSLET,  Justicc,  ssid,  "Identity  in  the  subject  of  a  sale 
is  indispensable.  A  sale  is  an  executed  contract  by  which  the 
light  of  property  is  transferred  from  the  seller  to  the  buyer. 
The  thing  sold  must,  therefore,  be  specific,  ascertained,  and  iden- 
tified. Where  the  thing  agreed  to  be  sold  is  not  thus  ascer^ 
tained,  and  identified,  but  is  thereafter  to  be  selected  and  deli- 
Tered,  there  is  not  strictly  speaking,  a  sale,  but  a  special  agree- 
ment to  be  executed  in  foture.  Such  a  contract  conveys  no  pre- 
sent title  or  property  to  the  one  who  agrees  to  purchase;  his 
whole  right  is  in  action." 

In  the  present  case  the  complaint  states  that  the  plaintiflh, 
being  in  expectation  of  receiying  a  large  quantity  of  French 
walnuts,  by  the  ship  Helen  C.  Miller,  agreed  to  sell  26  bags 
of  the  walnuts  so  expected ;  and  this  part  of  the  complaint  may 
be  treated  as  admitted.  The  witness  Paddock  states  that  he 
showed  the  defendant  McPherson,  the  whole  pile  of  nuts  on  the 
wharf,  landed  from  the  vessel;  that  there  were  one  hundred 
bags  of  them,  and  told  him  he  could  have  any  he  wished. 

The  case  is  then  made  out  of  a  contract  of  sale  purely  con- 
ditional and  executory;  of  the  sale  of  an  article  then  about 
being  shipped  at  a  foreign  port,  or  then  upon  the  seas;  of  a  sale 
of  a  -paxceL  or  number  out  of  an  aggregate  larger  mass,  not 
specifically  defined  and  determined. 

In  such  a  case  we  are  of  opinion  that  there  is  an  implied 
engagement  in  the  contract  itself,  that  the  article  shall  be  mer- 
diantable.  It  may  be  more  appropriate  to  say  that  this  is  a 
condition  of  the  agreement  for  a  sale,  than  an  implied  warranty. 
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It.znay  also  be,  that  the  role  can  be  carried,  further,  and  applied 
to  a  case,  where  the  article  is  specific  and  defined;  but  it  is 
needless  to  go  to  this  length  for  the  decision  of  the  present 
cause. 

The  great  distinction  between  the  civil  and  common  law  upon 
this  subject,  is  referred  to  in  the  leading  authorities,  and  the 
learning  upon  it  need  not  be  stated.  The  rule  which  we  recog- 
nize and  now  apply,  forms  an  important  exception  to  the  doc- 
trine of  the  common  law,  and  appears  to  have  sprung  from  a 
consciousness  of  the  superior  morality  of  the  principle  of  the 
civil  law.  The  philosophical  and  able  treatise  of  Mr.  Yerplanck 
has  illustrated  that  principle  with  ample  learning,  and  with  that 
rare  precision  and  felicity  of  diction  which  distinguish  the  pro- 
ductions of  his  mind.  The  reasoning  which  long  was  duurao- 
terized  as  the  speculation  of  a  legal  visionary,  has  become  a 
guide  to  one  great  innovation  upon  the  common  law,  and  a 
marked  advance  in  the  foot-prints  of  the  dvil  code. 

The  views  thus  stated  are  sufficient  to  decide  the  cause  with- 
out  adverting  to  the  question  of  theadmiflsibmty  of  the  evidence 
as  to  the  verbal  representations  and  statements  of  the  partieB. 

The  judgment  must  be  for  the  defendants. 


EdWABD  CkXFTER  V.  Jahes  E.  Bkitnsb. 

The  defendant)  owning  a  stone  qoany,  agreed,  on  the  9th  of  October,  1S64| 
one  Edward  Hollia,  aa  follows :  Hollis  agreed  with  Bettner  to  blast  stone  in  this 
qnany,  and  fit  them  for  market,  with  men  and  materials  to  be  famished  and  paid 
forbyhimselC  Bettner  was  to  procare  them  to  be  drawn  to  his  dock  on  tiM 
Hudson  Biyer,  preparatory  to  selling  them  there,  or  forwarding  them  to  New 
York  to  be  sold.  HoUis^s  men  were  to  assist  Bettner's  teamster  in  loading  the 
stone  at  the  quarry,  and  in  loading  them  on  a  boat  if  sent  to  Kew  York  for  sale. 
Hollis  was  to  pay  half  the  expense  of  the  powder,  purchased  necessarily  for  the 
business.  Bettner  was  to  retain  possession  of  the  stone  and  sell  them.  And  it 
was  fhrther  agreed  that  "the  net  proceeds  shall  be  equally  divided,  share  and 
share  alike,  one  half  to  said  Hollifl^  and  the  other  to  belong  to  said  Bettner." 

In  November,  1864,  while  the  business  was  prosecuted  under  this  agreement,  the 
plaintiif,  while  at  work  on  a4Joining  premises,  was  injured  by  the  careless  and 
negligent  manner  un  which  stone  were  blasMout  of  this  qoany,  by  men  employed 
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t^-  HoUi%  and  imderhis  ezohuiTe  direction  and  control,  and  sostained  damage  to 
the  amount  of  $1800. 

Edit  I.  That  the  defendant  was  liable  for  sach  ugnry. 

a.  That  Bettner  and  HoUis  were  partners  in  qnarrying  the  stone^  and  in  the  resoltB 
of  the  baaineBl^  in  the  aenae  and  to  the  extent  that  the  defendants  in  the  oaae  of 
BotMeM  y.  Ohan^pion  et  al  (11  Wend.  671,  and  18  id.  175)  were  partners. 

8.  One  partner  ia  liable  to  third  persons  for  the  negligent  acts  of  his  copartner  in  the 
prosecution  of  the  partnership  business.  And  each  is  liable^  in  (01%  for  the  negli- 
gence of  the  seryant  employed  and  paid  bj  one  of  them  exdusiyely,  by  which  a 
third  person  is  injmnd,  while  such  seryant  is  engaged  in  the  due  ooone  of  his 
employment,  in  transacting  the  business  of  said  partnership. 
(Before  Boswobth  k  Woodbuit,  J. J.) 
Argued,  June  It ;  decided,  July  11,  1857. 

This  action  comes  before  the  Oourt,  at  Qeneral  Term,  upon  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court;  the 
only  questions  arising  at  the  trial,  being  questions  of  law,  they 
were  there  ordered  to  be  heard,  in  the  first  instance,  at  the 
General  Term.    The &ctB  are  as  follows: 

On  the  14th  of  Noyember,  1864,  the  plaintiff  was  injured  by 
the  careless  and  negligent  manner,  in  which  stone  were  blasted 
out  of  a  quarry,  near  Yonkers,  in  Westchester  county,  N.  Y., 
and  sustained  damages  to  the  amount  of  $1800. 

The  quany  was  the  property  of  the  defendant,  and  at  the  time 
of  the  injury  Edward  HoUis  was  working  it  and  blasting  stone 
out  of  it,  under,  and  pursuant  to  a  written  agreement  between 
him  and  the  plaintiff  which  reads  as  follows,  viz: 

"  Memorandum  of  agreement  and  lease,  entered  into  this  ninth 
day  of  October,  1864,  between  Edward  Hollis  and  James  E.  Bett- 
ner— namely,  said  Hollis  coyenants  and  agrees  with  said  Bett- 
ner to  commence,  prior  to  the  first  day  of  November  next,  to 
quarry  out  stone  on  the  property  and  premises  of  said  Bettner 
^ying  and  being  in  the  town  of  Yonkers)  for  one  equal  share, 
namely,  said  Hollis  is  to  do  and  furnish  the  labor  and  perform 
the  part  of  procuring  and  working  out  said  stone,  for  one  equal 
half  of  tilie  proceeds  of  the  sale  thereof  when  realized  by  the  said 
Bettner,  who  is  to  have  the  possession  of  the  same,  and  to  have 
them  drawn  to  the  dock  on  his  premises,  preparatory  to  the  sale 
of  the  same  on  said  dock,  or  otlierwise  forwarding  them  to  New 
York  for  sale. 

Said  Hollis  further  coyenants  and  agrees  with  said  Bettner  to 
work  the  quarry  on  the  premises  of  said  Bettner,  known  as  the 


483  CASES  m  THE  SUPEEIOB  COURT. 

Cotter  Y.  Bettoer. 

old  quarry,  in  such  maoner  and  foim  as  he  has  pointed  out  and 
described  to  said  Bettner,  viz.,  sloping  down  and  grading  the 
east  side  thereof  in  a  suitable  and  satiafiaictoiy  manner  to  said 
Bettner. 

Said  HoUis  also  agrees  to  bear  one  equal  half  of  the  expense 
which  shall  be  incurred  in  the  purchase  of  the  powder  neces- 
sary for  the  work  above  named ;  said  HoUis  also  covenants  and 
agrees  with  said  Bettner  to  assist  and  aid  the  teamster  who  shall 
do  the  drawing  of  said  stone  &om  the  quany  to  the  dock ;  in 
loading  the  truck,  also  in  loading  any  boat  which  shall  be  engaged 
to  take  said  stone  on  freight  to  New  York,  if  required  so  to  do 
by  said  Bettner ;  and  that  he  shall  and  will  put  and  ke^  the 
dock  and  the  road  between  said  quany  and  the  dock  in  good 
order  and  repair,  during  the  term  of  iJiia  agreement,  viz.,  two 
years,  and  said  Bettner  promises  and  agrees  with  said  HoUis  to 
have  the  stone  which  shall  be  quarried  out  by  said  Holiis^  as 
aforesaid,  drawn  to  the  dock  preparatory  to  their  sale  or  shipment 
to  New  York  for  sale,  and  that  when  sold  and  the  money  realized 
therefor  (by  him,  the  said  Bettner,)  the  net  proceeds  shall  be 
equally  divided,  share  and  share  alike,  one  half  to  said  Hdllia^ 
and  the  other  to  belong  to  said  Bettn^;  and  said  Bettner  cove- 
nants with  said  Hollis,  that  he  may  continue  to  work  said  quany 
or  quanies  in  manner  and  form  agreed  upon  for  two  years  ensur 
ing  from  the  date  hereoi^  provided  he  shall  fidthfuUy  conform  to 
and  fulfil  the  covenants  and  agreements  set  forth  in  his  part  of 
this  agreement,  otherwise  it  shall  be  lawful  for  the  said  Bettner 
to  annul  and  dissolve  this  agreement  at  his  pleasure,  on  giving 
ten  days'  notice  to  said  Hollis  to  that  eflfect 

In  witness  of  all  which  said  Hollis  and  the  said  Bettner  have 
hereto  affixed  their  respective  signatures." 

Under  that  agreement,  Edward  Hollis  employed  three  men  to 
assist  him  in  performing  hispart  of  the  agreement  At  the  time 
of  the  casualty,  they,  and  Edward  Hollis,  were  employed  in 
q\iarrying  stone,  and  one  of  these  men  fired  the  faae  that  com- 
municated with  the  powder,  by  which  the  blast  was  made  that 
did  the  injury. 

The  defendant  had  a  team  of  his  own,  and  aman  hired  by  him- 
seli^  employed  in  drawiiig  to  the  dock,  the  stone  which  Hollis 
quanied;  the  dock  being  on  the  Hudson  Biver,  about  1800  fbet 
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from  the  place  of  the  blast.  By  the  blast,  a  large  piece  of  rock 
was  thrown  a  great  distance,  hit  the  plaintiff  who  was  at  work 
for  a  third  person,  on  adjoining  premises,  fractured  plaintiff's 
arm,  in  consequence  of  which  he  was  confined  in  the  hospital 
0ome  months,  and  his  arm  permanently  affected. 

The  action  was  tried  before  Mr  Justice  Slosson  and  a  jniy, 
on  the  14th  of  December,  1855.  The  judge  submitted  the  ques- 
tions  of  negligence  and  damage  to  the  jury  with  proper  inatmo- 
tions,  who  found  a  yerdict  for  the  plaintiff,  with  $1800  damages, 
which  yerdict  was  rendered,  and  taken  subject  to  the  opinion  of 
the  Court,  at  General  Term,  upon  the  question  of  the  defendant's 
liability  under  the  aforesaid  agreement,  between  him  and  Hollis, 
with  liberty  to  the  Court  at  (General  Term  to  dismiss  the  com- 
plaint, if  of  the  opinion  that  the  defendant  is  not  liable,  and  judg- 
ment to  be  applied  for  at  the  General  Term,  in  the  first  instance. 

Jas^  W.  Qerard  and  Beck  and  McAdom^  for  plaintiff 

John  J£  J£uon,  for  defendant 

Bt  the  Coubt.  Boswobth,  J. — ^If  Bettner  &  Hollis  were 
partners  in  quarrying  the  stone  and  in  the  results  of  that  business, 
in  the  soise  that  the  defendants  were,  in  the  case  of  Bastwick  y. 
Chamfqnofi  and  others,  it  wiU  be  difficult  to  discriminate  between 
that  case  and  the  present — Bostunck  y.  Champion  ei  alj  11  Wend. 
671,  and  18  Wend.  175. 

In  the  case .  cited  the  defendants.  Champion,  Bissell,  Ewers, 
&  Bodge,  run  a  line  of  stag^-coaches  £pom  Utica  to  Bochester. 
The  route  was  diyided  into  sections:  the  section  from  Utica  to 
Yemon  was  occupied  and  run  by  Dodge ;  anotiier  section,  extend- 
ing west,  by  Ewers  and  others;  and  the  remainder  of  tiie  route 
by  Champion  k  Bissell.    The  business  wasconducted  as  follows: 

The  ooctq^ants  of  each  section  proyided  their  own  carriages 
and  horses,  employed  their  own  driyers,  and  paid  the  expenses 
of  their  separate  section  of  the  route,  except  the  tolls  at  the  turn- 
pike gates.  The  moneys  receiyed  as  the  £sire  of  passengers,  after 
deducting  such  tolls,  were  diyided  among  the  occupants  of  the 
seyeral  sections,  in  proportion  to  the  number  of  the  miles  of  the 
route  ran  by  each. 
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Bostwick's  wife  was  injured  while  riding  in  a  wagon,  in  conse- 
quenoe  of  a  stage  running  against  it^  by  the  carelessness  of  the 
diiyer  of  the  stage. 

The  injury  happened  on  the  section  occupied  by  Dodge.  The 
stage-coach  which  run  against  the  wagon  was  owned  by  him,  and 
the  driyer  of  it  was  employed  and  paid  by  him. 

All  the  defendants  were  held  to  be  partners,  as  to  third  per- 
sons, to  such  an  extent  as  to  be  liable,  as  such,  for  sudi  an  injury 
to  the  party  injured ;  although,  as  between  tiiemselYes,  the  loss 
ought  to  be  borne  by  Dodge  alone. 

By  the  agreement  between  Bettner  &  HoUis,  the  net  proceeds 
of  idl  the  stone  quarried  under  it,  were  to  be  equally  divided 
between  them.  What  other  items  of  expense,  if  any,  were  to  be 
deducted  firom  the  gross  price  for  which  the  stone  should  be 
sold,  to  ascertain  and  determine  the  balance  deemed  to  be  net  pro- 
ceeds, may  not  be  so  dear  as  to  be  free  firom  controversy. 

While  it  is  certain  that  no  expenses  of  HoUis,  for  Ihe  wages  of 
men  he  might  hire  to  perform  his  part  of  the  agreement^  were  to 
be  deducted,  nor  any  expenses  on  the  part  of  Bettner,  in  drawing 
the  stone  from  the  quarry  to  the  dock,  it  is  quite  dear  that  the 
cost  of  the  powder  used  for  blasting  was  to  be  deducted.  By  the 
terms  of  the  contract  each  was  to  pay  half  of  that  expense,  and, 
of  course,  its  cost  must  be  deducted  to  ascertain  net  prooeeda 

If  any  part  of  the  expense  of  transportation  firom  the  dodc  to 
New  York,  or  of  wharfage,  slippage,  or  storage  in  that  city,  or 
of  disposing  of  the  stone  in  that  market,  were  also  to  be  deducted, 
then  there  would  be  some  matters,  other  than  the  powder,  as  to 
which  the  expense  was  borne  equally,  as  between  themselves. 

In  Bostwich  v.  Champion  there  was  but  one  item  of  expendi- 
ture to  be  deducted  firom  the  gross  receipts  for  passengers'  fines, 
viz.,  the  tolls  at  the  turnpike  gates.  The  difference  between 
the  two  amounts  was  to  be  divided  in  definite  proportions. 

In  the  case  before  us  one  item  of  expenditure  (and  perhaps 
others)  was  to  be  deducted  fiY>m  the  aggregate  of  the  gross 
receipts  for  the  stone.    In  that  respect^  the  two  cases  are  alike. 

The  stages  could  not  be  run  and  fieties  earned  wi&oat  paying 
tolls  at  the  turnpike  gates. 

The  stone  could  not  be  blasted  and  produced  fix)m  the  quarry, 
so  as  to  be  the  subjects  of  sale,  according  to  th^  terms  and 
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purposes  of  the  agreement  between  Bettner  &  HoUis,  without 
powder,  and  making  the  disbursements  necessary  to  procure  it. 

In  each  case  the  expenditure  which  is  made  a  charge  upon 
the  common  fond,  or  which  is  to  be  deducted  firom  it^  before 
any  division  of  profits  can  be  made,  is  one  which  is  necessary 
to  enable  the  agreement  between  the  contracting  parties  to  be 
executed  by  either. 

In  each  case  it  is  made  in  oicder  to  earn  profits  by  the  prose- 
cution of  an  enterprise  or  business,  in  which  profits,  as  such, 
each  is  to  participate,  in  stipulated  proportions. 

Of  the  agreement  between  Bettner  &  HoUis  it  may  be  said, 
that  each  contributed  to  the  business  of  quarrying  stone  and 
Tendingthemin  the  market  as  much  as  the  other.  The  partners 
themselyes,  by  their  agreement^  treat  their  contributions  as 
equal  Bettner  furnished  the  stone  in  his  quarry,  and  men  and 
tenons,  at  his  own  expense,  to  draw  the  stone  from  the  quarry 
to  the  dock. 

HoUis  contributed,  at  his  own  expense,  the  labor  necessary 
to  blast  and  quarry  the  stone,  and  to  assist  Bettner's  teamster 
in  loading  the  truck  at  the  quarry  which  was  to  carry  the 
stone  to  the  dock,  and  also  in  loading  any  boat  at  the  dock 
which  should  be  engaged  to  take  the  stone  on  freight  to  New 
York. 

Each  was  to  pay  half  of  the  expense  of  the  powder.  They 
both  treat  what  either  agrees  to  do  and  furnish  at  his  own 
expense,  as  equivalent  to  that  to  be  done  and  furnished  by  the 
other  at  his  expense. 

One  item  of  expense,  it  is  expressly  stipulated,  shall  be  a 
common  charge.  It  is  unnecessary  to  determine  whether  it  is 
not  dearly  contemplated  that  there  may  be  other  items  of  ex* 
pense,  which,  if  incuris^  shall  be  deemed  a  common  chaise, 
and  deducted  from  the  gross  receipts,  in  order  to  ascertain  the 
som  to  be  equally  divided  between  them. 

Bettner  k  HoUis  were,  clearly,  partners,  in  respect  to  the 
profits  of  the  business. 

In  this  case,  as  in  Bosiwick  y.  Chamjium^  a  third  person  sues 
to  recorer  compensation  for  injuries,  occasioned  by  the  negli- 
gent manner  in  which  the  business  was  conducted. 

In  the  latter  case,  all  the  defendants  were  charged  as  partnens, 
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althougk  the  injuiy  was  inflicted  on  a  Bection  of  the  route,  occu- 
pied and  run  by  only  one  of  their  number,  under  an  agreement 
which  required  him  to  run  it  by  conyejances,  and  driverB  to  be 
furnished  by  himself,  and  at  his  own  expense ;  and  although  he 
was  so  occupying  and  running  it  at  the  time,  and  a  driver  hired, 
and  paid  by  himseli^  was  guilty  oi  the  n^ligence  for  which  the 
action  was  brought. 

If  Bettner  &  HoUis  had  been  united  as  defendants  in  this 
action,  the  analogy  of  the  two  cases  would  seem  to  be  perfect 
throughout 

There  is  a  marked  distinction  between  the  &ctB  of  this  case, 
and  of  the  cases  of  Blake  y.  Ferris  (1  Sdd  48),  and  Feck  y.  The 
Mayor  of  If.  71  (4  Seld  222),  and  the  principles  applicable  to 
each. 

In  the  present  case,  by  reason  of  the  partnership  relation 
between  Bettner  k  Hollis,  the  seryants  and  laborers  of  either, 
while  acting  under  and  executing  the  agreement  on  the  part  of 
their  immediate  employers,  are,  as  to  third  persons,  the  seryants 
and  laborers  of  the  other,  in  so  £Eur,  as  the  results  of  thdr  negli- 
gence,  while  thus  employed,'may  affect  third  persons. 

Although  hired  and  paid  by  one  only,  and  acting  at  the  time 
under  his  inmiediate  direction,  they  are  acting  in  a  business 
which  is  that  of  both  parties ;  in  the  results  of  which  one  is  as 
much  interested  as  the  other,  and  in  the  fruits  of  which  each  has 
as  much  property  and  right  of  property  as  either. 
-  In  the  other  cases,  there  was  no  conmiunity  of  interest  be- 
tween the  defendant  and  the  particular  contractor,  by  the 
n^ligence  of  whose  employee,  the  injuiy  was  inflicted. 

And  the  law  is  deemed  to  be  well  settled  that  one  partner  is 
liable,  in  tort,  for  the  acts  of  his  co-partner,  in  the  proeecutiixi 
of  the  co-partnership  business,  as  well  i)^  upon  contracts  made 
by  one  for  the  b^iefit  of  the  joint  concern. 

And  each  is  liable,  in  tort,  for  the  nogligenoe  of  the  servant 
employed,  and  paid  by  one  of  them  exclusively,  by  which  a 
third  person  is  injured,  while  such  servant  is  engaged  in  the 
business,  from  which  both  were  to  derive,  as  partners,  a  profit 
(18  Wend.  185,  286). 

The  plaintiff  is  entitled  to  a  judgment  on  the  verdict  Judg- 
ment was  entered  accordingly. 
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ChabIiES  C!ook  v.  Gieobox  W.  Bsal  and  Ssrs  Adams. 

When  an  agent  has  a  general  authority  to  sell  goods,  entmsted  to  him  by  the 
owner,  or  is  hehl  ont  to  the  world  by  his  pimcq»al  as  possessing  that  anthority,  a 
sale  made  by  him  to  an  innooent  poidiaser,  althoog^  in  violation  of  his  duty,  and 
of  his  secret  instnictions,  cannot  be  impeached.  But  the  mere  possession  of 
goods,  by  a  factor  or  commission  merchant,  is  not  evidence  to  the  world  that  he 
has  an  unlimited  authority  to  sell  them,  so  as  to  preclude  the  owner  from  im- 
peaching  a  sale  made  by  him,  by  showing  that  the  goods  were  entrusted  to  htm 
for  a  wholly  different  purpose. 

It  is  true,  there  are  some  dicta  that  support  this  proposition,  and  that  have  led  to  its 
adoption  by  some  of  the  text  writers;  but  there  is  no  express  abjudication,  and 
the  cases  relied  on  as  justifying  it,  when  carefiiljy  examined,  are  found  to  lead  to 
an  opposite  conclusion. 

A  said  made  by  a  factor  or  agent  not  entrusted  with  the  documentary  evidence  of 
title,  or  with  the  goods  themselves  for  the  purpose  of  sale,  is  not  rendered  valid 
by  the  provisions  of  the  Factors*  Act    On  the  contrary,  the  6th  section  of  the 
act,  by  a  necessary  implication,  dedaies  such  a  sale  to  be  void. 
(Before  Dubb,  SLOflSOV  ft  Woodbuit,  J.J.) 
Heard,  April  13;  decided,  July  11, 1857. 

This  action  comes  before  the  Oourt,  at  General  Tenn,  upon  a 
case  made  by  the  plainti£^  upon  exceptions  taken  on  tiie  trial, 
and  there  directed  to  be  heajrd  in  the  first  instance  at  Qeneral 
Term. 

This  action  was  brought  to  obtain  the  deliyerjr  of  a  large 
qnantily  of  wool,  and  was  tried  before  Ch.  Justice  Oaklet,  and 
a  jury,  on  the  22d  December,  1856.  He  directed  the  complaint  to 
be  diismissed,  on  the  ground  that  the  action  could  not  be  sus- 
tained upon  the  &ct8  proved. 

The  following  are  the  material  &cts  as  established  by  the 
evidence  on  the  trials 

The  plaintiff,  in  1856,  possessed  a  large  quantity  of  wool  at 
his  plaoB  of  business  in  the  county  of  Chemung,  and  made  an 
furrangement  with  the  firm  of  Davis  and  Peabody,  for  its  stop- 
age  in  their  warehouse  in  Duane  street,  New  York,  for  the  pur- 
pose of  exhibiting  it  to  the  Northampton  Manu£susturing  Com- 
pany, who  were  large  purchasers.      The  wool  came  to  the 
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waiehouse  about  the  first  of  May,  1865,  and  the  Northampton 
Co.  examined  it  but  did  not  purchase  it,  and  it  remained  in  the 
warehouse.  One  Baker  was  the  agent  of  the  plamtifF  in  the 
purchase  of  the  wool,  and  also  for  its  sale  subject  to  the  approba- 
tion of  the  plaintifi^  and  while  the  plaintiff  was  absent  at  Charles- 
ton, S.  C,  he  had  power  to  fix  the  price  for  about  a  month. 
Davis  &  Peabodj  were  provision  merchants,  selling  proyiaionfl^ 
beans,  cheese,  apples,  &c.,  but  not  wool.  Their  agency  was  to 
connnunicate  offers  for  the  wool  to  Baker.  They  were  not  to 
sell,  nor  by  any  arrangement  to  have  commissions.  They  were 
to  be  paid  storage.  They  told  the  plaintiff  Cook  if  he  would 
store  the  wool  in  their  vacant  lofts,  it  might  be  sold,  and  he  would 
not  have  to  pay  5  or  10  per  cent  commissions  which  wool 
dealers  charged.  Davis  and  Peabody  failed  before  the  sale,  made 
by  one  TuthiU,  who  was  a  member  of  that  firm  when  it  fieuled, 
and  succeeded  them  in  December,  1855,  and  took  the  wool  into  his 
possession  upon  the  same  terms  that  it  had  been  held  by  Davis 
&  Peabody.  He  was  a  co^mIission  merchant^  principally  for  the 
sale  of  provisions.  Numerous  offers  for  the  puidiase  of  the 
wool  were  made  by  various  parties  to  Davis  k  Peabody,  and 
they  referred  them  to  Baker.  TuthiU  also  referred  applicants  to 
purchase,  to  Baker.  Baker  by  direction  submitted  all  offers  to 
Cook,  who  declined  them.  Evidence  was  given  tending  to  show 
that  Tuthill  had  an  express  authority  to  sell,  but  it  was  deemed 
by  the  Court  at  (General  Term,  wholly  insufi^'  'ent 

About  the  latter  part  of  February,  185tr,  Cook  directed  his 
agent,  Baker,  to  take  the  wool  out  of  market  It  was  to  be 
shipped  to  Boston. 

On  the  18th  February,  1856,  Tuthill  rendered  his  bill  for 
charges  upon  the  wool  to  Cook,  which  had  been  requested  a  few 
days  before,  and  which,  after  adjustment  with  Baker  as  the  agent 
of  Cook,  was  paid  the  next  day  by  Baplie  &  Co.,  through  Baker 
in  full,  and  on  the  16th  day  of  February,  Cook  gave  an  order  to 
Tuthill  to  deliver  the  wool  to  Baplie  &  Co.,  which  was  duly 
accepted,  and  Tuthill  said  it  was  all  right,  and  it  would  be 
delivered.  The  arrangement  with  Tuthill  about  the  room  or 
loft,  atUie  time  of  payment  of  the  bill,  was,  that  he  was  to  store 
the  wool  until  the  first  of  March.  The  understanding  was  then 
had,  that  as  on  account  of  the  condition  of  the  streets,  kc^  thi9 
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wool  could  not  yet  be  remoYdd  to  Boston,  he  was  to  stoie  it 
until  the  first  of  March. 

Immediately  after  the  acceptance  of  this  order,  and  on  the 
next  day,  16th  February,  Tuthill  wrote  to  Cook  that  he  had 
sold  the  wool,  which  act  Cook  repudiated  and  disapproved,  in 
his  reply  of  the  ISfh,  saying  that  Baplie  &  Co.  were  the  only 
parties  authorized  to  sell  the  wool.  This  was  before  it  was  taken 
out  of  market. 

Between  the  12th  and  15th  of  March,  the  witness  Baker  dis- 
covered that  the  wool  was  being  removed,  and  he  asked  Tuthill 
what  he  was  doing  with  Cook's  wool,  and  he  said  he  had  sold  it 
to  the  defendants,  and  that  he  was  authorized  by  Cook  to  sell^ 
The  witness  replied  that  it  could  not  be,  and  that  Cook  would 
not  sanction  anything  of  the  kind,  and  forbade  the  delivery. 
Cook  being  advised  by  telegraph,  came  immediately  to  town, 
and  called  the  next  morning  on  the  defendants,  and  notified 
them  that  it  was  his  wool,  and  that  Tuthill  had  no  authority  to 
sell  it)  and  demanded  the  wool,  about  one  half  of  which  had  then 
been  received  in  their  store ;  and  Adams  said  the  rest  would  be 
received  that  day,  and  that  they  had  nothing  to  do  with  Cook, 
that  they  had  bought  it,  and  that  he  must  go  to  Tuthill.  The 
wool  was  23,7661  pounds  net  Wool  rose  after  the  16th  Janu- 
ary, 1856.  This  wool  was  worth  48  cents  in  September,  1866; 
68  cents  in  March,  1866,  and  67^  cents  at  the  time  of  trial. 

The  question  "rising  upon  these  fitcts  was,  whether  the 
defendants  had  acquired  a  valid  title  to  the  wool  as  band  fide 
purchasers. 

When  the  plaintiff  rested,  the  counsel  for  the  defendants 
moved  that  the  complaint  be  dismissed  upon  the  grounds,  that 
the  wool  was  in  TuthiU's  possession,  and  that  he  had  an  express 
or  implied  authority  to  sell,  and  that  at  any  rate  the  defendants 
were  entitied  to  protection  as  bond  fide  purchasers. 

The  Chief  Justice  granted  the  motion,  and  the  counsel  for  the 
plaintiff  excepted. 

A>  Mznny  Junr.,  for  the  plaintiff,  moved  for  a  new  triaL 

Jiu.  C.  Carter^  for  defendants  contra. 

By*  the  Coubt.    Dusb,  Ch.  J. — ^It  was  dearly  proved  upon 
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l^e  trial,  and  is  not  denied,  that  the  plaintiff  was  the  sole  owner 
of  the  wool  in  controversy,  when  it  was  sold  by  TuthiU  to  the 
defendants,  and  consequently,  unless  the  sale  was  made  by  his 
wthoiity,  he  must  be  entitled  to  recover.  The  imdoubted  role 
of  the  common  law,  that  no  person  can  give  a  better  title  to 
another  than  he  himself  possesses — nemu)  phis  juris  in  aUum 
tranrferre  potest  qtiam  ipse  habet — ^is  applicable,  with  oertain  excep- 
tions, to  every  sale  of  goods,  whatever  may  be  their  character; 
and  hence,  unless  it  was  established  upon  tiie  trial  that,  by  force 
of  some  known  exception  £pom  the  rule,  the  defendants  are 
entitled  to  protection  as  Ixmd  fide  purchasers,  the  complaint 
ought  not  to  have  been  dismi^ed,  and  a  new  trial  must  be 
granted.  As  it  is  certain  that  Tuthill  was  not  the  owner  of  the 
wool,  there  must  be  a  new  trial,  unless  the  evidence  given  was 
conclusive  to  show,  either  that  he  had  an  express  authority  to 
sell,  or  that  the  defendants  were  justified  in  believing  that  he 
possessed  this  authority,  and  that  the  plaintiff  was  estopped  from 
denying  it 

The  whole  argument  for  the  defendants,  therefore,  rests  upon 
the  proposition,  that  we  are  bound  to  say,  upon  the  evidence 
before  us,  that  Tuthill  possessed  either  an  express  or  an  implied 
authorily  to  sell,  and  to  give  to  the  defendants  a  valid  and 
unimpeachable  title. 

The  allegation  that  he  had  an  express  authority,  will  not 
require  many  observations.  So  &r  fit>m  being  sustained  by  the 
evidence,  it  is  very  clearly  disproved,  not  only  by  the  oral  testi- 
mony of  Baker,  which  is  uncontradicted,  but  by  the  letters  which 
the  defendants  themselves  produced  and  read  upon  the  trial.  It 
was  proved  by  Baker,  that,  as  the  agent  of  the  plaintiff  he 
placed  the  wool  in  the  possession  of  Davis  k  Peabody,  as  n^eie 
bailees  for  storage  and  safe  keeping ;  that  he  gave  to  them  no 
power  whatever,  of  disposition,  or  to  contract,  but  imposed  on  them 
the  duty  of  communicating  to  him  or  the  plaintiff  all  such  o£ki8 
of  purdiase  as  might  be  made  to  them,  and  if  it  be  said  that  this 
conveyed  to  them  an  authority  to  receive  such  offers,  it  is  not 
possible  to  contend  that  this  was  equivalent  to  an  authority  to 
X  sell.  It  was  further  proved,  that  the  agreement  and  understand- 
ing with  Tuthill,  when  he  succeeded  Davis  &  Peabody,  was 
exactly  the  same ;  and  if  it  may  be  inferred  fiom  the  evidence 
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and  correepondence  that  for  a  time  he  was  entrusted  with  a 
power  to  sell,  the  proof  is  decisive  that  this  authority  was 
revoked  seyeril  weeks  before  he  made  the  sale  to  the  defendanta 
It  was  effectually  revoked  when  he  aooepted  the  order  of  the 
plaintxB^  requiring  him  to  deliver  the  wool  to  S.  S.  Baplie  k  Oo., 
to  whom,  as  the  plaintiff  informed  him  in  his  letter  c^  the  18th 
February,  the  power  of  making  a  sale  was  fiom  that  time 
exclusively  given.  The  sale  fraudulently  made  by  him  to  the 
defendants,  contrary,  as  he  well  knew,  to  the  wishes  of  the 
pluntifl^  and  in  the  exercise  of  a  power  that  had  been  expressly 
denied  to  him,  was  on  the  12th  or  18th  of  March.  Holding  it^ 
therefore,  to  be  certain  that  Tuthill,  in  making  the  sale  which  is 
set  up  as  a  defence,  acted  without  authority  from  the  plaintiff 
and  in  plain  violation  of  Ids  trusty  the  question  that  remains  is, 
trhether  the  trust  has  clothed  him,  by  implication,  with  an 
authority  to  sell,  which  rendered  tiie  transaction  valid  and 
binding  on  the  plaintiff  The  contention  on  behalf  of  the  d&* 
fendants  is,  that  where  the  owner  of  goods  places  them  in  tha 
possession  of  a  person  whose  known  occupation  is  that  of  a  com- 
mission merchant  or  ftctor,  he  by  that  act  holds  him  out  to  ihid 
world  as  having  a  general  and  unlimited  authority  to  sell,  and 
consequently,  when  a  sale  is  made  to  a  purchaser  in  good  fiuth| 
is  not  allowed  to  question  its  validity. 

'  Now  it  is  undoubtedly  true,  that  when  an  agent  has  a  general 
authority  to  sell,  or  is  held  out  to  the  world  by  his  principal  as 
possessing  that  authority,  a  sale  made  by  him  to  an  innocent 
purchaser,  although  in  violation  of  his  duty  and  of  his  secret 
instructionB,  cannot  be  impeached;  and  we  entiidy  agree  with 
Mr.  Justice  Story,  that  a  contrary  doctrine  would  lead  to  great 
abuses,  and  open  a  wide  door  to  injustice  and  fraud,  (Story  on 
Agency,  §§  127-188,)  but  it  by  no  means  follows  that  the  mere 
possession  of  merchantable  goods  by  a  fisustor  is  evidence  to  the 
world  that  he  has  an  unlimited  authority  to  sell  them,  and  piqe- 
eludes  the  owner  from  showing  that  they  were  entrusted  to  him, 
not  for  sale,  but  for  a  wholly  different  purpose,  such  as  trans* 
portation  to  another  place,  or  temporary  custody.  It  is  not 
denied  that  there  are  many  dicta  to  this  effect,  that  have  been 
adopted  by  text  writers,  but  we  frdly  believe  that  there  has  been 
no  express  adjudication.   After  a  careM  research,  we  were  unabk 
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to  disooY  er  any,  and  we  were  certainly  not  leferred  to  any  by 
the  counsel  for  tiie  defendants. 

The  only  authorities  to  which  we  were  referred  by  the  learned 
counsel,  are  Pickering  y.  Busk^  (15  East  88);  WhUdieoui  ▼. 
Tucketl^  (id.  400),  and  the  observations  of  Senator  Yerplanck|  in 
SaUus  V.  jEWctt,  (20  Wend.  281.) 

Whitehead  y.  Ikichettf  may  be  at  once  dismissed  as  irrdevanti 
for  the  general  authority  of  the  agent,  in  this  case,  was  not  im* 
plied,  but  distinctly  proyed— ^foid  the  case  is  only  one  of  a  nu- 
merous class  that  haye  settled  the  doctrine,  that  the  law  will  not 
permit  the  title  of  an  innocent  purchaser,  to  be  defeated  by  his 
ignorance  of  the  priyate  instructions  of  an  agent  acting  within 
the  scope  of  his  general  authority. 

'Soidoea  Pickering  Y.Buskj  as  an  actual  decision,  tend  to  estar 
bUsh  the  doctrine  it  was  cited  to  proye^  As  a  decision,  it  has  no 
more  releyancy  to  the  questicxi  under  consideration,  than  WkOe' 
head  y.  TucketL  The  principal  in  this  case  had  clothed  the  agent 
with  a  legal  title  to  the  property  in  dispute,  and  had  thus  enabled 
him  as  t^e  apparent  owner  to  sell  it  in  his  own  name.  We  under- 
stand Mr.  J.  Story  to  admit  that  this  was  the  true  groxmd  of  the 
decision,  (Story  on  Agency^  %  164),  and  it  was  certainly  upon  these 
ficts  that  Lord  EUenborough  laid  the  stress  of  his  opinion.  That 
he  who  has  the  legal  title  may  giye  a  full  title  to  a  prior  purcha- 
ser, has  neyer  been  doubted;  that  there  would  be  manifest  in- 
justice in  permitting  the  owner  to  diyest  the  title  which  he 
had  thus  enabled  the  fiEdthless  agent  to  conyey,  is  confessed 
byalL 

But  although  Pickering  y.  Baeky  as  an  adjudication,  is  yery 
fiur  firom  sustaining  the  broad  position  upon  which  the  defendant's 
counsel  relied,  that  the  mere  possession  of  property  by  a  &ctor 
is  an  implied  authority  to  seU^  it  cannot  be  denied,  that  the  posi- 
tion seems  to  be  justified  to  some  extent^  by  some  of  the  obserya^ 
tions  that  were  made  by  Lord  EUenborough  and  his  brethren, 
in  the  deliyery  of  their  opinions,  but  whether  these  ertra-judi- 
cial  dicUij  for  such  they  were,  are  a  sufficient  foundation  for 
the  doctrine,  may  deserye  consideration.  They  form,  apparently, 
a  yery  slight  basis  of  authority  for  the  introduction  of  a  new 
and  wide  exception  from  the  sound  rules  of  the  common  law, 
that  possession  is  only  presumptiye  existence  of  ownerahip  or 
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anthoTity,  and  that  he  who  has  in  truth  no  right  to  sell,  can  give 
no  title  to  another. 

As  to  SdUus  V.  JEhereUj  the  judgment  of  the  Court  was  in  strict 
oonformily  to  the  rules  of  the  common  law,  and  the  obserra- 
tions  of  Mr.  Senator  Yerplanck,  in  his  able  opinion,  were  built 
entirely  upon  the  dida  in  Pickering  y.  Bush  They  show  his  inter- 
pretation'of  those  dictOj  but  make  no  addition  to  their  authority. 

For  myseli^  I  entertain  very  serious  doubts  whether  the  obeer* 
yations  of  the  judges  in  IHckimng  y.  Bmk^  detached  fix)m  the 
context  as  they  haye  been,  haye  been  rightiy  understood.  I 
strongly  incline  to  belieye  that  a  construction  has  been  giyen  to 
them  that  they  were  neyer  designed  to  bear,  and  that  such  is  the 
fiust,  in  relation  to  those  of  one  of  the  most  eminent  of  these 
Judges,  appears  to  be  certain.  The  language  of  Mr.  Justice 
Batlet,  the  Judge  to  whom  I  refer,  was — "  If  a  man  puts  goods 
into  another's  custody,  whose  common  business  it  is  to  sell,  witii- 
out  any  limitation  of  his  authority,  he  confers  an  implied  authority 
to  sell."  Mr.  Senator  Yerplanck,  in  citing  this  passage,  omits  the 
qualifying  and  significant  words,  "  without  any  limitation  of  his 
authority,"  and  this  omission  led  him  to  attribute  a  meaning  to 
the  learned  Judge,  widely  different  firom  that  which  the  language 
of  the  Judge,  when  the  omission  is  supplied,  plainly  conyeys. 

Mr.  J.  Bayley  eyidentiy  meant,  that  an  authority  to  sell  will 
be  implied  only  when  a  different  object  or  purpose  is  not  declared^ 
but  that  when  the  exercise  of  the  authority  is  limited,  and  d  fcr- 
^lori  when  the  authority  itself  is  expressly  withheld,  a  sale  made 
by  the  agent  or  bailee  in  yiolation  of  his  duty,  will  no  longer  be 
binding  on  the  owner.  And  such,  I  am  persuaded,  was  not  only 
his  meaning,  but  that  of  the  Court  A  repeated  perusal  of  all 
the  opinions  that  were  giyen,  has  conyinced  me  that  the  ground 
of  the  decision  was,  that  the  jGsusts  of  the  case,  in  the  absence  of 
contrary  piooj^  warranted  the  belief  that  the  hemp — ^the  subject 
in  controyeisy — ^was,  in  reality^  placed  in  the  hands  of  the  broker 
lor  the  purpose  of  sale,  and  that  we  haye,  therefore,'  no  right  to 
say  or  suppose,  that  had  it  been  proyed,  that  such  was  not  the 
purpose  and  intention  of  the  plaintiff,  it  would  not  haye  been 
held  that  he  was  entitied  to  lecoyer.  It  was  held  that  he  was 
bound  by  the  sale,  because  the  proof  was  deemed  to  be  sufficient, 
that  he  intended  a  sale  should  be  made.     Hence,  Pickering 
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T.  Buak,  lighilj  inteipTeted,  so  &r  from  being  an  authority  fior 
the  defence  now  relied  on,  tends  to  prove  its  insuffieiencj.  It 
was  insisted  by  the  counsel  for  the  defendants,  that  the  defence 
is  fully  sustained  bj  the  provision  of  the  act  ^'  relative  to  priin. 
cipals,  and  fectors  or  agents,"  (1  R  Stat  p.  774);  but  an 
attentive  consideration  of  the  statutory  provisions  has  led  us  to  an 
opposite  conclusion.  As  we  understand  these  provisions,  so  &r 
from  countenancing  the  defence,  they  prohibit  and  exclude  it. 
They  are  directly  inconsistent  with  the  position  that  the  posses- 
sion of  goods  by  a  fector  with  the  consent  of  the  owner,  is  alone 
oonclusive  evidence  of  his  authority  to  sell  them,  and  precludes  the 
owner  &om  showing  that  they  were  put  into  his  custody,  not  for 
the  puj^pose  of  sale,  but  for  storage  only. 

We  do  not  doubt  that  the  8d  section  of  this  important  statata 
was  meant  to  be  declaratory  of  the  common  law  as  it  was  under* 
stood  by  the  framers  of  the  act,  and  is  now  understood  by  our- 
selves. '  It  accordingly  renders  valid  every  contract  made  by  a 
fector  or  agent,  for  the  sale  or  disposition  of  any  merchandize  in 
his  possession,  in  two  classes  of  cases :  first,  where  the  fector  haa 
the  documentary  evidence  of  title;  and  second,  where  he  has 
been  entruated  with  the  possession  of  the  merchandize  for  the 
purpose  of  sale.  It  seems  to  us  impossible  to  doubt  that  these 
last  words,  "for  the  purpose  of  sale,"  by  their  natural  and  just 
interpretation,  confine  the  protection  that  in  the  second  class  of 
cases  was  meant  to  be  given  to  purchasers,  to  the  cases  where  the 
owner  has  entrusted  the  merchandize  to  the  fector  or  agent,  with 
the  intention  of  enabling  him  to  sell  it,  and  with  an  authori^  to 
sell  it ;  and,  consequently,  that  the  words  are  not  applicable  at 
all,  when  it  is  proved  that  no  such  intention  existed,  and  that  no 
such  authority  was  meant  to  be  given.  If  this  construction  be 
rejected,  and  that  of  the  defendant's  counsel  be  adopted,  it  will 
be  found  that  the  words,  "for  the  purpose  of  sale,"  are  superflu- 
ous or  unmeaning.  They  are  useless,  if  the  fector  may  sell,  no 
matter  for  what  purpose  the  merchandize  has  been  entrusted  to 
him,  and  the  possession  is  alone  conclusive  evidence  of  his  right 
to  sell.  They  are  unmeaning,  if  they  do  not  forbid  him  to  sell 
when  the  merchandize  has  been  entrusted  to  him  for  any  other 
purpose  than  that  of  sale.  There  is  a  manifest  solecism  in  saying 
that  goods  are  entrusted  to  a  fector  for  sale,  which  it  is  proved 
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that  lie  Teoeiyed  for  storage  only;  and,  if  we  adopt  tbe  defend- 
ant's constmction,  to  get  rid  of  the  solecism,  the  words  ''  for  the 
purpose  of  sale"  must  be  struck  out  from  the  law.  This, 
assuredly,  we  have  no  right  to  do,  but^  on  the  contrary,  are 
bound  to  give  e£fect  to  those  words,  if  areasonable  and  consistent 
interpretation  can  be  given  to  them.  We  are  bound  to  say  that 
their  natural  and  obvious  is  their  true  meaning,  unless  it  can  be 
shown  that  it  is  irreconcileable  with  the  other  provisions  of  the 
statute.  It  is  a  sound  and  controlling  rule  of  interpretation,  that 
^*  verba  aliquid  cperafi  dAenV^ 

If  we  could  admit  that  the  third  section  of  the  statute  is  £Edrly 
susceptible  of  an  interpretation  different  from  that  which  has 
been  stated,  and  consistent  with  the  defence  that  is  relied  on,  we 
must  still  hold  that  every  reasonable  doubt,  as  to  our  duty  in  the 
disposition  of  the  case  before  us,  is  removed  by  the  positive  Ian- 
guage  of  the  6th  section  of  the  statute,  which  is  in  the  words 
following: 

'<§  6.  Nothing  contained  in  this  act  shall  authorize  a  com* 
mon  carrier,  warehouse-keeper,  or  other  person,  to  whom  mer* 
ehandise  or  other  property  may  be  committed  for  transportation 
or  storage  only,  to  sell  or  hypothecate  the  same."  1  R  S., 
p.  774.) 

It  cannot  be«said  that  there  is  any  ambiguity  here.  The  evi^ 
dent  meaning  of  the  Legislature  is,  that  no  sale  made  by  a  com- 
mon  carrier,  warehouse-keeper,  or  other  person,  to  whom  property 
18  committed  for  transportation  or  storage  only,  shall  operate  to 
divest  the  title  of  the  true  owners;  in  other  words,  that  every 
8udi  sale,  as  against  the  owner,  shall  be  wholly  void.  We  are 
imable  to  see  that  there  are  any  grounds  whatever  for  limiting 
the  application  of  the  words,  ^^or  other  person,"  &c.,  to  any  par> 
ticnlar  dass  of  persons;  to  those,  for  example,  whose  ordinary 
business  is  the  transportation  or  storage  of  goods  entrusted  to 
their  charge.  Indeed,  upon  this  construction,  these  added  words 
were  unnecessary ;  those  that  precede  them  were  alone  sufficient 
It  seems  to  us  plain,  that  it  is  the  special  puipose  for  which  mer- 
chandize or  other  property  is  committed,  and  not  the  special 
character  or  bunness  of  the  person  to  whom  it  is  committed,  that 
takes  from  him  the  authority  to  sell  that  he  might  otherwise  be 
lield  to  possess.    We  are  therefore  convinced  that  no  court  of 
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justice  has  the  right  to  say  that  the  words,  "or  other  person,"  &c^ 
are  not  just  as  applicable  to  commission  merchants  and  £actorB| 
to  whom  goods  are  entrusted  for  transportation  or  storage  only, 
as  to  any  other  class  or  description  of  persons  whatever;  and 
if  this  be  so,  there  is  an  end  of  this  controversy.  The  proof  is 
conclusive  that  the  plaintiff's  wool  was  placed  in  the  custody  of 
Davis&Peabody,and  wasleftinthecustodyof  TuthiU  "forstorage 
only/'  Hence  the  sale  made  by  Tuthill,  as  against  the  plaintiff 
was  wholly  void.  It  was  an  unauthorized  and  fraudulent  act, 
and  however  innocent  the  defendants  may  be,  it  passed  no  title 
which,  as  against  the  plaintiff,  they  can  be  permitted  to  allege. 
Such  is  the  necessary  effect  of  that  which  we  deem  to  be  the 
necessary  construction  of  Ihe  statute. 

It  follows,  that  in  our  opinion,  the  plaintiff's  complaint  ought 
not  to  have  been  dismissed  upon  the  trial,  but  that,  upon  the 
oontraiy,  the  Jury  ought  to  have  been  instructed  that  upon  the 
evidence  before  them,  he  was  entitled  to  their  verdict 

We  must,  therefore,  order  a  new  trial,  with  costs  to  abide  the 
event 

There  are  a  few  words  which,  although  not  necessary  to  our 
decision,  I  deem  it  expedient  to  add. 

If,  notwithstanding  the  provisions  of  the  Act "  Belative  to  Prin- 
cipals, and  Factors  or  Agents,"  which,  fix)m  some  unexplained 
cause,  seem  hitherto  to  have  been  passed  over,  the  doctrine  laid 
down  by  Senator  Yerplanck,  in  SoJiusY.  Everett,  and  to  which  both 
Chancellor  Kent,  in  his  Commentaries  (2  Kent's  Com.,  p.  621), 
and  Mr.  Justice  Stobt  in  his  Treatise  upon  Agency  (§§  73,  94^ 
229),  seem  to  have  given  their  sanction,  is  to  be  followed  as  law, 
it  may  be  seriously  doubted,  whether  the  doctrine  as  understood 
and  explained  by  these  eminent  jurists,  is  applicable  to  the 
present  case,  so  as  to  cover  and  warrant  the  defence  that  has  been 
BO  confidently  relied  on.  The  doctrine  thus  explained,  we 
understand  to  be  this:  That  when  the  owner  of  goods  puts 
them  into  the  possession  of  a  person  whose  ordinary  and  known 
business  it  is  to  sell  goods,  of  the  same  description,  he  by  this 
voluntary  act  holds  out  such  person  to  the  world  as  dotked 
with  a  general  authority  to  sell,  and,  consequently,  if  a  sale  is 
made  by  him  to  an  innocent  purchaser,  is  concluded  from  dry- 
ing its  validity.    If,  under  the  doctrine  applicable,  therefore^  it 
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is  evident  that  it  must  appear  that  the  business  of  the  agent  was 
known  to  his  principal,  the  owner  of  the  goods,  when  he 
entrusted  them  to  such  agent's  charge,  and  was  known  to  him  to 
embrace  the  sale  of  goods  of  the  same  description.  Now,  as  I 
tmdeistand  the  evidence  in  the  present  case,  the  oidinarj  busi" 
ness  of  Davis  k  Feabody,  when  tiie  plaintiff  placed  his  wool  in 
their  custody,  did  not  embrace  the  sale  of  wool.  The  testimony 
of  Baker  is  express,  that  at  that  time  they  were  sellers  of 
provisions  and  other  produce  and  not  of  wool,  and  if  their 
business  or  that  of  their  successor  Tuthill  was  afterwards  so 
enlarged  as  to  embrace  the  sale  of  wool,  there  is  no  evidence 
that  this  change  in  the  business  was  known  to  the  plaintiff 
There  is  no  evidence,  therefore,  that  by  any  voluntary  act  he 
held  out  Tuthill  to  the  world  as  clothed  with  an  authority  to 
selL 

The  plaintiff's  counsel  excepted  upon  the  trial  to  the  ruling 
of  the  Judge,  ill  admitting  evidence  to  show  that  Tuthill,  pre- 
vious to  the  aale  to  the  defendants,  had  publicly  become  a  d^er 
in  wool,  and  if  proof  of  this  fiact  were  alone  sufficient  io  establish 
&e  defence,  we  think  that  the  evidence  given  was  properly 
admitted ;  but  if  we  are  right  in  the  grounds  upon  which  we 
now  place  our  decision,  this  evidence  upon  a  futtiSre  trial  will  be 
immaterial  and  irrelevant,  and  ought,  therefore,  to  be  excluded. 
It  will  be  irrelevant  if  the  &ct  that  the  wool  was  left  with 
Tuthill  for  storage  only  shall  be  conclusively  proved. 

Nonsuit  set  aside,  and' new  trial  granted;  costs  to  abide 
event. 


Chablbs  iBViNa  V.  The  Excelsiob  Fibs  Iksubanos 

CiOMPAKY. 

Under  the  conditioDfl  in  a  poUcj  of  insuranoe  against  fire,  it  is  the  datj  of  the 
aemred  to  delirer  to  the  Ck>mpany,  aa  a  part  of  the  preliminaiy  prooi^  a  jnst  and 
traeaoooont  of  his  loaa;  and  the  deliyery  of  this  acoonnt  ia  a  condition  precedent 
to  his  maintmanoe  of  an  action  for  the  reooyery  of  the  Iossl 

Ibe  aanured  ia  boond  by  the  statement  thus  deliyered,  and  cannot^  opon  the 
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impMoh  its  traih,  and  reoorer  upon  testimony  showing  «  differeiit  stats  offtcta 
from  that  which  it  contains. 

yL  witness,  alleged  to  be  a  partner  of  the  plaintiflj  was  examined  on  the  trial  to 
show  the  nature  of  the  pUuntiir's  interest  in  the  property  insured,  and  it  was 
insisted  on  the  part  of  the  defendants  that  his  testimony  wis  inooosistent  with  ths 
■tatemtQt  delirered  b;  the  plaintiff  to  the  Ck>mpan7,  and,  therefiwei  ou^  not  to 
haye  been  reoeiyed. 

But  the  Court  held  that  there  was  a  substantial  agreement  between  the  statements 
and  the  testimony,  and  that  the  latter  was  rather  exi^natory  than  oootradiotory, 
and  that  the  neoessaiy  result  of  both  was  that,  the  plaintU^  if  not  the  legal,  mm 
the  equitable  owner  of  all  the  property  insured. 

Saildf  therefore,  that  the  property,  on  which  the  loss  was  claimed,  and  which  was  a 
stock  of  goods,  in  a  certain  store,  was  properly  described  in  the  policy  as  "his 
(l  e.  the  plidntiffs)  stock,"  there  being  no  other  goods  in  the  store  to  whidi  tlia 
description  could  be  applied. 

Mtid,  that  it  could  not  be  doubted  that  the  plaintiff  meant  to  coyer  by  an  insuniie% 
and  the  defendants  meant  to  insure  the  yery  property  destroyed,  and  this  inteiL« 
tion  the  Court  was  bound  to  cany  into  effect,  if  this  could  be  done  without  yiolat* 
ing  the  rules  of  law. 

The  general  rule  is  that  the  ssBured  is  not  bound  to  disclose  the  natoro  of  his  interest 
whether  legal  or  equitable^  a  aeyecal  or  an  undivided  share;  unless  the  disdoaiirs 
is  material  to  the  risk ;  and  in  the  case  before  the  Court,  whether  the  property 
insured  was  "  his "  (the  plaintiff^s)  at  law  or  in  equity,  was  plainly  immateriaL 
The  nature  of  his  ownership  could  not  possibly  alter  or  affect  the  chaiaoter  of  tte 
risk. 

£Udf  that  this  view  of  the  plaintilTs  rights  was  not  forbidden  or  yaried  by  a  condi- 
tion in  the  policy,  that  "  if  the  interest  in  the  property  be  a  leasehold  interest  or 
other  interest  not  absolute,  it  must  be  so  represented  to  the  Company,  and  expressed 
in  the  policy  in  writing,  otherwise  the  insurance  shall  be  void." 

Ihe  plaintiff's  interest  in  the  property  was  not.  qualified  or  contingent,  but  in  the 
fullest  sense  of  the  term  was  absolute.  The  property  belonged  to  him  in  his  own 
right,  and  not  as  a  trustee  for  another ;  and  if  his  interest  was  merely  equitable^ 
it  was  in  its  nature  as  absolute  as  a  legal  ownership,  and  henoe  the  condition  in 
the  polipy  did  not  require  it  to  be  disclosed. 

MM,  that  eyen  if  the  interest  of  the  plaintiff,  in  the  propwty  insured,  was  that  of  a 
partner,  still  his  interest  was  properly  described  in  the  policy,  and  was  insured  to 
its  actual  extent 

That  an  insurance  made  by  a  partner  on  partnership  property,  although  made  in  his 
own  name,  and  expressed  to  be  on  his  sole  account,  protects  his  undivided  share, 
so  as  to  entitle  him  in  the  eyent  of  a  loss  to  recoyer  to  the  extent  of  that  interasti 
may  be  regarded  as  settied  and  undoubted  law. 

The  condusion,  that  the  decisions  fhlly  justify,  is  that  the  plahitiff  wooM  be  entitled 
to  recoyer,  to  the  extent  of  his  own  interest,  eyen  had  it  been  proved  that  the 
witness  Clark  was  interested  as  his  partner  in  the  stock  of  goods,  which  the  policy 
describes  as  "  his  (the  plaintiff's)  stock,"  ibr  although  the  description  would  be  lite- 
rally untrue^  yet  in  order  to  oany  into  effect  the  certain  intention  of  the  parties  it 
would  be  construed  as  applying  not  to  the  whole  stock,  but  to  the  plaintiffs 
undivided  share. 

t«stly,  in  the  opinion  of  the  Court,  the  testimony  tended  to  show  that  the  co- 
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partnflrahip  amngemant  between  the  plaintiff  k  CHark,  gaye  to  the  latter  ao 
interest  in  the  capital  stock  as  owner,  but  only  secured  to  him  a  share  of  the  net 
profits  when  realized. 

If  snch  was  the  arrangement  Clark  could  assert  no  title  hi  the  property  hisared,  and, 
oonseqnently,  the  proper^  was  rightly  described  by  the  plaintiff  in  the  pdioy  as 
*'  his  stock.''  Henoe  in  ereiy  possible  aspect  of  the  case  the  i^aintiff  was  entitled 
to  judgment 

Terdict  sustained,  and  reference  ordered  to  asoertain  the  amount  of  the  loss, 
f Before  Bosworth  ft  'Woodbuit,  J. J.) 
Heaid,  June  19;  decided,  July  11, 1867. 

Thb  quesdoziB,  discussed  and  decided  in  this  action,  arise  on 
a  Terdict  taken,  subject  to  the  opinion  of  the  Court  at  Greneral 
Term. 

The  action  was  brought  to  recover  a  loss  under  a  polic j  of 
insurance  against  fire,  and  the  following  are  the  material  &cts, 
as  proved  upon  the  trial,  before  Oakley,  Ch.  Justice,  and  a  jury, 
in  March,  1857. 

The  defendants  by  their  poUcy  dated  September  6th,  1856, 
insured  '^Charles  Irving,  (the  plaintiff)  against  loss  or  damage 
by  fire  to  the  amount  of  $1,750  on  lus  stock  as  a  cabinet  manu« 
fiusturer,  finished  and  unfinished,  and  materials  for  making  the 
same  contained  in  the  five-story  brick  building,  with  metal  roo^ 
situated  in  the  rear  of  Nos.  110, 112  and  114,  East  27th  stieet| 
in  the  dty  of  New  York." 

Among  the  conditions  of  the  insurance  annexed  to  the  policy 
and  by  express  reference  incorporated  in  it,  was  the  following : 
"If  the  interest  in  property  to  be  insured  be  a  leasehold  interest 
or  olher  interest  not  absolute,  it  must  be  so  represented  to  the 
Ck>mpany  and  expressed  in  the  policy,  in  writing,  otherwise  the 
insurance  shall  be  void." 

Another, condition  required  the  assured  in  case  of  loss  to 
deliver  to  the  Company,  as  soon  as  possible,  as  particular  an 
account  of  his  loss  and  damage  as  the  nature  of  the  case  will 
admit,  which  account  must  be  sworn  to  be  true  and  just. 

On  the  19th  of  December,  1865,  a  fire  occurred,  which  par- 
tially destroyed  the  three  buildings,  and  the  stock  of  cabinet 
furniture,  and  materials  contained  therein,  and  it  is  averred  that 
the  loss  and  damage  sustained  by  the  plaintiff,  by  the  injury  to 
such  stock  and  materials,  amounted  to  the  sum  of  $8,600. 

There  were  other  insurances  to  the  amount  of  $6,760,  making 
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fhe  wHoIe  amount  of  insurance  $8,500,  whereupon  the  plaintiff 
claims  for  a  total  loss,  the  amount  insured  $1,750. 

By  the  plaintiff's  statement  of  loss,  sworn  to  bj  him,  sub- 
mitted to  the  defendants,  and  read  as  evidence  in  chief  on  4ihe 
trial,  it  is  stated  that  the  stock  contained  in  the  buildings  at  the 
time  of  the  fire,  "  belonged  to  him,  as  herein-after  stated."  That 
is  to  say,  "hia  ownership  of  the  said  property  was  as  follows: 
He  was  then,  and  is  now,  the  principal  member  of  the  firm  of 
Irving  and  Clark,  by  which  finn  the  said  property  was  manu- 
&ctured  and  possessed;  that  he  furnished  all  the  capital  of  the 
said  firm,  and  was  then,  and  is  now  almost  its  sole  creditor,  and 
his  interest  therein  covers  and  would  absorb  as  he  believes  not 
only  all  the  said  property,  but  all  the  assets  of  the  said  firm." 

The  defence  interposed  by  the  Company  rests  upon  the  ground 
that  the  subject  of  tha  insurance  is  described  as  the  plaintiff's 
sole  property,  and  that  property  held  under  such  ownership  as  is 
above  described  in  the  plaintiff's  statement  of  loss  is  not  covered 
by  the  policy,  and  therefore  the  plaintiff  has  sustained  no  loss  or 
damage  by  fire  "  on  the  subject  insured  by  said  policy." 

On  the  trial,  Clark^  the  person  whose  name  is  used  in  the  firm 
name  of  "  Irving  &  Clark,"  gave  testimony  tending  to  show  that 
in  December,  1854,  he  entered  into  a  negotiation  with  the  plain- 
tiff in  respect  to  forming  a  partnership.  That  he  went  with  him 
upon  the  imderstanding  that  they  were  to  become  partners,  and 
were  to  share  equally  in  the  profits — ^that  he  continued  with  the 
plaintiff  upon  that  imderstanding  until  six  weeks  before  he 
(Clark)  left  for  California,  which  was  November  20th,  1855,  i.  t, 
until  early  in  October,  1856,  when  he  says,  that  understanding 
was  abandoned,  and  the  plaintiff  was  to  give  him  a  proper  remu- 
neration for  his  services.  As  the  witness  expresses  it,  ''  Our  co- 
partnership here  was  not  consummated,  and  in  September  or 
October,  1855,  we  agreed  to  abandon  fdl  thoughts  of  it,  and 
plaintiff  agreed  to  pay  me  for  my  services."  The  witness  fiuiher 
says,  "the  capital  in  the  business  here  all  belonged  to  the  plain- 
tiff-^the  property  was  all  his,  and  the  profits  all  his."  "  I  sup- 
pose that  he  and  I,  are  to  the  world,  partners,  but  between 
ourselves,  we  are  not,  and  have  never  been  so."    And  again — 

"At  the  time  of  the  insurance,  and  at  the  time  of  the  fire, 
there  was  no  partnership  existing  between  the  plaintiff  and 
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myself.  There  was  no  sign  up — ^There  were  bills  headed '  Irving 
and  Clark,'  they  were  so  fix>m  the  beginning,  and  have  continued 
np  to  the  present  time,  and  the  business  was,  and  is  done  in  our 
names.  I  am  now  there  in  the  same  way;  when  I  returned,  he 
continued  in  the  same  manner;  we  are  not  co-partneis  now.  I 
don't  participate  at  all  in  the  profits.  I  had  no  interest  in  the 
property  destroyed — nor  have  I  any  interest  in  the  property 
now  on  the  premises;  all  the  property  burned  belonged  to  the 
plaintiff  alone. 

''I  have  no  fixed  compensation.  I  take  so  much  money  a 
week  as  I  need  to  support  myself  with,  at  no  given  rate." 

To  the  evidence  of  this  witness,  the  defendants  objected,  but 
it  was  received  and  the  defendants  excepted.  The  ground  of 
objection  does  not  appear  in  the  cas^-but  on  the  argument  it 
was  inaiBted  that  the  plaintiff  was  not  at  liberty  to  contradict  his 
sworn  statement  contained  in  his  proof  of  loss,  and  that  this  tes- 
timony of  Clark  was  such  contradiction. 

By  consent,  a  verdict  was  entered  for  the  nominal  som  of 
$2,000,  "  subject  to  the  opinion  of  the  Court  at  General  Term,  on 
a  case  ta  be  made,  and  subject  to  a  reference  to  determine  the 
amount  of  the  loss,  witii  liberty  to  reduce  the  amoimt  or  turn 
the  same  into  a  dismiasal  of  the  complaint" 

D.  D.  Fidi^  for  the  plaintiff,  insisted  that  the  property  insured 
belonged  to  the  plaintiff  at  the  time  of  the  insurance  and  of  the 
loss.  The  arrangement  between  him  and  Clark,  and  their  sub- 
sequent Conduct,  may  have  made  them  liable  to  third  persons  as 
partners,  but  they  were  never  partners  as  between  themselves, 
and  Clark  had  never  any  interest  in  the  property.  The  ques- 
tion, therefore,  does  not  arise  how  far  a  person  who  insures  in 
his  own  name  can  recover  for  his  interest  as  a  partner. 

I^  however,  the  question  had  arisen,  it  would  have  presented 
no  difficulty.  A  partner  may  insure  the  partnership  property 
in  his  own  name,  and  recover  his  entire  interest,  whatever  it 
may  be.  Each  partner  ia  vested  with  the  whole  property.  It 
is  not  a  misdescription  to  describe  the  property  as  his.  (8  Kent's 
Com.  258  J  2  Duer's  Ina  19-20;  Tamer  v.  BurrmoSj  5  Wend. 
641 ;  /J.,  8  Wend.  144;  Burgher  v.  The  Cbbmbian  Ina.  Co.^  17 
Barb,  3740 
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J.  If.  Van  CbUj  for  the  defendants,  argued  as  follows:  We 
contend  that  the  defendants'  liability  is  limited  by  the  contract. 
By  the  terms  of  the  policy,  the  plaintiff  is  insured  ''on  his 
stock"  against  such  loss  "as  shall  happen  by  fire  to  the  property 
aboTC  specified*"  These  words  describe  and  limit  the  subject 
of  the  insurance,  and  the  policy  coTers  no  property  of  which 
the  plaintiff  was  not  the  "absolute"  and  ezdusiTe  owner. 

The  risk  is  estimated  upon  the  knowledge  of  the  peraon 
assured,  in  whose  integrity,  care  and  interest  to  preserve  the 
property,  a  confidence  is  reposed;  and  it  is  varied  by  a  variance 
of  the  interest,  and  by  a  participation  in  interest  and  costodj 
by  persons  who  may  be  less  careful  and  honest  A  company 
may  be  willing  to  insure  A,  but  not  to  insure  B,  or  A  and  B. 
(2  Peters,  47,  Columbia  Ins.  Co.  t.  Lawrence^ 

The  policy  industriously  excludes  every  risk,  except  for  pro* 
perty  owned  by  the  plaintiff,  reposing  confidence  only  in  him, 
and  obtaining  goarantees  only  against  his  acts  and  omissions. 

By  the  third  condition,  all  interests  not  "absolute,"  are  ex- 
cluded, unless  expressed  in  the  policy. 

By  the  fourth  condition,  a  change  of  interest,  by  assignment 
avoids  the  policy,  unless  the  Company  consents  by  endorsement 
to  continue  the  risk  as  altered. 

By  the  fifth  condition,  prior  or  subsequent  insurance,  not 
communicated  or  endorsed,  avoids  the  policy.  If  parties  having 
a  joint  interest,  can  each  obtain  a  separate  insurance,  and  in  the 
policy  describe  the  property  as  "  his,"  this  condition  is  no  shield 
against  fraud.  ^ 

By  the  sixth  condition,  the  assured  is  required  to  use  his  best 
endeavors  to  save  the  property.  The  criminal  neglect  of  a  part* 
ner  (the  insurance  being  single)  could  not  be  availed  of  by  the 
insurer. 

By  the  ninth  condition,  firaud  and  false  swearing  work  a  for- 
feiture of  the  policy ;  but  if  thelissured  have  not  the  knowledge^ 
that  is  an  element  of  the  fraud  and  perjury,  the  policy  is  not 
forfeited  by  the  knowledge  of  the  party  in  joint  interest,  who  is 
not  named  in  the  policy. 

These  cautiously  stipulated  conditions  are  decisive  of  the  con? 
Btruction  of  the  policy,  and  defeat  this  action. 

Fire  and  marine  policies  vary  materially  in  their  terms. 
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In  a  marine  policy,  the  thing  insured  is  determinate— as  a 
ship  named  and  i^ist^red — and  the  insurance  is  upon  that  sab* 
ject,  for  account  of  the  owners,  or  of  whom  it  may  concern,  or, 
in  terms,  of  the  undefined  and  changing  interest  of  part  owner, 
mortgagee,  or  other  party. 

The  plaintiff  is  estopped  by  his  sworn  proof  of  loss  to  allege 
that  Clark  was  not  a  partner  and  jointly  interested  in  the  pro- 
perty. If  he  meant  to,  and  could,  revoke  that  statement,  he  was 
bennd  to  do  it  explicitly,  and  to  delirer  a  new  proof  of  loss. 

The  variance  is  materiaL  The  right  changes  with  the  &ct 
A  loss  as  sole  owner,  and  a  loss  as  joint  owner  with  ClarS:,  are 
fundamentally  different  things,  involving  substantially  variant 
rights  and  liabilities;  and  the  plaintiff  was  not  at  liberty  to  play 
fiist  and  loose,  and  go  upon  one  or  the  other  ground,  as  opinions 
and  drcumstances  might  change. 

Bat  the  evidence  makes  Clark  a  partner.  The  business  was 
done,  and  is  now  done,  in  the  firm  name.  Clark  draws  for  his 
expenses  like  a  partner,  and  plaintiff  swears  to  the  partnership. 
These  decisive  circumstances  cannot  be  moulded  to  "Suit  the 
legal  opinion  of  Clark,  or  the  legal  necessities  of  the  plaintiff. 

By  die  ninth  condition  of  the  policy,  the  assured  is  required 
promptly  to  deliver  to  the  Company,  imder  oath,  ''  a  particular 
account  of  his  loss,"  and  also  to  show  ''  how  the  building  was 
occupied  at  the  time  of  the  loss."  The  policy  is  forfeited  by 
non-compliance  with  this  condition ;  and  the  loss  is  in  no  case 
payable  until  sixty  days  after  such  proof  of  loss. 

If  Cl&rk  is  not  a  partner  and  joindy  interested  in  the  property, 
or  if  the  building  was  not  occupied  by  Irving  &  dark  at  the 
time  of  the  fire,  the  proof  of  loss  was  both  false  and  defective^ 
and  the  action  was  at  least  prematurely  brought 

If  the  plaintiff  can  recover  at  all  in  this  action,  it  can  be  only 
his  undivided  interest  in  the  property  of  Irving  &  Clark.  He 
eannot  recover  in  the  character  of  a  creditor  of  the  firm,  wiih  an 
ecjoitable  lien  upon  the  partnership  assets. 

The  defendants  are  therefore  entitled  to  judgment 

By  the  Coitbt.  Woodbufp,  J.— It  was  the  duty  of  the 
plaintiff  to  deliver  to  the  Company  a  just  and  trae  accoimt  of  his 
loss,  which  should  be  as  particular  as  the  nature  of  &e  case  would 
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admit,  and  should  be  verified  by  his  oath.  This  he  attempted 
io  do.  This  was  a  part  of  his  preliminar  j  proofi.  Such  deUyeiy 
was  a  condition  precedent  to  his  light  to  recover.  By  express 
condition,  the  amount  of  loss  is  not  payable  until  sixty  days  after 
such  account  (with  other  proofe)  is  delivered.  The  defendants 
made  no  objection  to  the  sufficiency  of  the  accoxmt  furnished, 
and  by  their  answer  have  acquiesced  in  its  truth.  They  rested 
upon  the  claim  that  if  the  fiau^  so  stated  and  sworn  to  are  true, 
they  are  not  liable.  The  plaintiff  could  not  therefore,  on  ike 
ttial|  change  his  ground,  by  impeaching  the  truth  of  his  own 
statement  The  defendants  had  a  right  to  take  the  fiicts  as 
he  stated  them.  They  have  been  furnished  with  no  other. 
Had  any  other  been  delivered,  they  would  have  been  entitied 
to  sixty  days  for  examination,  and  then  might,  in  their  defencei 
have  relied  upon  showing  that  the  plaintiff's  loss  was  not  truly 
stated.  We  are  therefore  of  opinion  that  in  regard  to  the  mate- 
rial &ctB  stated  by  the  plaintiffin  his  affidavit  of  loss,  &c.,  he 
is,  certainly  for  the  purposes  of  the  trial  of  this  action  and  its 
decision,  concluded  by  ijiat  affidavit. 

Under  that  view  of  the  plaintiff's  position  before  the  CSourt^ 
the  testimony  of  the  witness,  Clark,  is  to  be  rejected  unless  it 
harmonizes  with  the  plaintiff's  statement;  but  so  £ir  as  such 
harmony  exists  it  may  properly  be  taken  into  view;  and  to  that 
extent,  at  least,  it  was  properly  received  in  evidence.  It  is  no 
valid  objection  to  his  testimony,  that  it  more  fully  explains  the 
relations  existing  between  himself  and  the  plaintiff  in  that  firm 
of  "  Irving  k  Clark,"  who  are  stated,  by  the  plaintiff  to  be  the 
firm  by  which  the  property  was  manufactured  and  possessed,  or 
that  it  tends  to  show  in  wh^t  sense  the  property  insured  by  the 
plaintiff  was  his  property,  although  manufactured  and  possessed 
by  Irving  k  Clark. 

Bead  together,  the  affidavit  of  the  plaintiff  and  the  testimony 
of  Clark  ^ow  that  Irving,  having  capital  and  stock  in  trade,  as 
a  cabinet  manufacturer,  received  Clark  into  connection  with  him, 
upon  an  understanding  that  he  should  have  one  half  the  profits, 
the  whole  capital  being  furnished  by  the  plaintiff,  and  the  whole 
property  belonging  to  him,  subject  only  to  Clark's  claim'  to  such 
half  of  the  profits  of  the  busmess ;  and  under  this  arrangement, 
the  business  was  done  in  their  joint  names  as  "Irving  &  dark." 
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Such  were  their  relations  when  the  insurance  now  in  question 
was  effected.  They  were  ostensibly  partners.  The  property  had 
been  manufactured  under  their  firm  name  of  Irving  &  Clark, 
and  was  in  their  joint  possession.  But  the  plaintiff  owned  th» 
whole  capital,  and  on  a  settlement  with  him  for  such  capital  and 
advances,  the  whole  property  and  assets  of  the  firm  must  neces- 
saxily  be  applied  to  his  benefit,  so  that  in  a  practic0l  sense  Clark 
had  no  interest  in  the  property  itself,  though  he.  might  be  enti- 
tled to  share  the  profits  of  its  employment,  and  his  testimony 
shows  that  he  so  understood  it  His  testimony,  therefore,  con- 
firms the  affidavit  of  the  plaintiffi  The  only  difference  between 
the  testimony  of  the  witness,  Clark,  and  the  affidavit  of  the  plain- 
tiff seems  to  be  that,  according  to  Clark's  understanding  of  the 
subject,  although  they  entered  into  a  verbal  agreement  to  form  a 
partnership,  and  actually  carried  on  business  under  the  name  of 
Irving  &  Clark,  and  so  became,  as  "to  the  world,"  co-partners, 
yet  that  in  truth  such  agreement  was  never  consummated  by 
the  actual  formation  of  a  copartnership,  but  "all  thoughts  of  it 
were  abandoned  before  the  witness  went  to  Califomia;"  and 
therefore,  inasmuch  as  the  property  was  all  put  into  the  busi- 
ness by  the  plaintiff  and  was  due  to  him  in  reimbursement, 
the  witness  had  no  interest  in  it — ^While  the  plaintiff  in  his 
affidavit,  regards  the  firm  as  an  actually  subsisting  firm,  the  pro- 
perty of  which  was  all  due  to  him  for  his  advances  or  contribu- 
tions thereto,  withopit,  on  his  part,  attempting  to  define  the 
terms  of  his  agreement  with  Clark,  so  as  to  say  whether  Clark 
was  interested  in  the  property,  or  in  the  profits  only,  K  they 
differ,  it  is  rather  in  their  views  of  the  legal  effect  of  their 
arrangement,  than  in  the  fSeu^  themselves. 

The  plaintiff  was  then  in  fSsict  the  substantial  owner  of  the 
property  insured.  He  was  in  possession  and  had  a  legal  title, 
and  his  equitable  interest  covered  the  whole  property.  This 
seems  to  us  sufficient  to  answer  the  description,  "  his  stock,"  &c., 
in  the  policy. 

There  was  no  other  property  on  the  premises;  there  was, 
therefore,  nothing  else  which  could  be  described  by  the  terms, 
''his  stock."  It  was  not  denied  on  the  argument,  that  had  the 
language  of  the  policy  been  "the  stock,  &c.,"  the  plaintiff's  inte- 
rest in  the  stock  would  have  been  protected  by  the  policy.    We 
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think  it  would  be  too  rigid  a  ccJnstruction  to  saj,  when  there  is 
no  other  stock  to  which  the  policy  can  apply,  thai  '^his  stock" 
may  not  mean  the  stook.  in  which,  he  is  interested  to  the  whole 
amount  and  value  thereof^  because  another  may  be  or  is  entitled 
to  see  that  it  is  rightly  appropriated  to  satisfy  the  plamtLfPs 
interest. 

The  stock  lost  was  the  stock  of  goods  in  the  store,  or  ware-room, 
described  in  the  policy.  It  is  to  be  assumed  that  the  Company 
knew  what  goods  they  were  insuring.  There  can  be  no  possible 
doubt  that  the  plaintiff  intended  to  effect  insurance,  and  the 
defendants  intended  to  insure  the  very  property  which,  was 
destroyed.  We  deem  it  most  conducive  to  justice  to  give  effect 
to  that  intention,  if  we  can  do  so  without  violating  the  rules  of 
law. 

If  there  was  no  misrepresentation  and  no  concealment  which, 
should  vitiate  the  policy,  no  rule  of  law  forbids  our  construing 
the  words,  "  his  stock,"  according  to  the  substantial  interest  of 
the  plaintiff  in  the  property. 

The  general  rule  on  this  subject  is,  that  the  assured  ia  not 
bound  to  disclose  the  nature  of  his  interest — ^whether  legal  or 
equitable,  whether  a  distinct  or  an  undivided  share — ^unless 
such  disclosure  is  material  to  the  risk. — 2  Duer  on  Ins.,  p.  448 ; 
L.  18,  §  44;  Lawrence  v.  Van  Eom^  1  Caines,  284.  Now, 
whether  the  property  was  "  his,"  (the  plaintiff's)  at  law,  or  in 
equity,  was  quite  immateriaL  The  plaintiff  had  the  same  mo- 
tive to  its  preservation.  No  effectual  double,  or.  over-insurance 
could  be  had  to  their  prejudice. 

This  subject  is  discussed  in  Niblo  v.  The  North  Am.  I^  Ins. 
(h.j  1  Sandford  S.  C.  Bep.  551,  and  it  is  there  held,  that  a  tenant 
who  insures  "his  buildings,"  may  recover  to  the  extent  of  his 
interest  therein,  though  he  have  but  a  term  for  one  year,  subject 
to  the  payment  of  rent — ^that  the  description  in  the  policy  "  his 
buildings,"  is  not  equivalent  to  a  warranty  on  the  part  of  the 
assured  that  he  is  the  owner,  nor  does  it  constitute  a  material 
misrepresentation — ^ihat  where  no  inquiry  is  made,  he  wiU  in 
such  case  recover  according  to  his  real  interest^  whether  it  ia 
absolute  or  qualified. 

That  case  and  others  cited  in  the  opinion  have  a  very  impor- 
tant if  not  conclusive  bearing  upon  the  case  before  us;  they  show 
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tliat  tHe  word  "hid,"  is  not  necessarily  to  be  construed  as  import- 
ing absolute  legal  title,  and  may  not  be  satisfied  in  any  other 
manner. 

It  musty  we  think,  be  conceded  ihat  when  there  is  an  insur- 
ance  of  a  person  upon  "  his  stock  of  goods,"  in  a  specified  store, 
and  it  appears  not  only  that  he  is  carrying  on  business  there  as 
a  sole  trader,  but  that  other  business  is  carried  on  in  the  same 
store  by  himself,  and  another  as  co-partners,  the  iosurance  must 
be  confined  to  the  goods  pertaining  to  his  sole  and  separ&te 
business ;  but  that  concession,  we  think,  does  not  conflict  with 
the  conclusion,  that  where  the  only  property  answering  the 
description  in  the  policy,  i  e.  the  only  goods  upon  the  premises, 
are  his  in  the  sense  disclosed  by  the  proof  in  this  cause,  the 
policy  shall  be  held  to  relate  to  them.  The  Court  should  give 
effect  to  the  contract,  rather  than  that  it  should  &il.  The  Court 
can  do  this,  as  we  think,  and  effectuate  the  actual  design  of  the 
parties  without  contradicting  the  terms  of  the  poKcy,  or  doing 
violence  to  its  language. 

'  It  was  suggested  that  this  view  of  the  plaintiff's  right  is  for- 
bidden by  the  condition  in  the  policy,  that  "  if  the  interest  in  the 
property  be  a  leasehold  interest  or  other  interest,  not  absolute,  it 
must  be  so  represented  to  the  Company,  and  expressed  in  the 
policy  in  writing,  or  otherwise  the  insurance  shall  be  void." 
We  think  not  The  plaintiff's  interest,  whether  legal  or  equita- 
ble, is  an  absolute  interest ;  it  is  not  contingent  He  had  a  clear 
right  to  have  the  whole  property,  applied  to  his  use  at  the  time 
the  insurance  was  effected.  It  was  hia^  in  his  own  right — ^not  in 
trust  for  any  other.  The  condition  is  not,  that  if  his  interest  is 
equitable,  it  must  be  disclosed ;  an  equitable  interest  may  be  in 
its  nature  as  absolute  as  a  legal  title. 

Upon  this  view  of  the  construction  of  the  policy,  and  the  rights 
of  the  plaintiff  under  the  &cts  proved,  we  think  the  plaintiffs 
interest  was  protected  by  the  policy,  and  that  he  should  have  a 
reference  to  determine  the  amount  of  loiss  pursuant  to  the  stipu- 
lation at  the  triaL 

In  what  has  been  said,  we  are  not  to  be  understood  as  deciding 
that  even  if  the  property  destroyed  belonged  in  a  more  enlarged 
sense  to  the  firm  of  "Irving  tc  Clark,"  and  the  interest  of  the 
plaintiff  therein  was  not  explained  any  further  than  is  statecL  in 
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the  plaintiff's  affidayit,  he  could  not  recover  to  the  extent  of  his 
interest 

That  one  of  two  parties  may  insure  his  interest  in  the  joint 
stock  was  not,  and  cannot  be  denied.  And  if  one  partner  insores 
in  his  own  name  only,  it  will  protect  his  undivided  interest  in 
the  partnership,  and  that  only.  {Orarfes  v.  BasU  Mu.  in.  Cb.,  2 
Cranch,  419 ;  Dumoa  v.  c/bnes,  4  Mass.  647.)  Where  there  ore 
general  words  which  will  admit  of  application  to  an  alleged 
intent  to  insure  the  joint  interest,  though  the  policy  be  in  the 
name  of  one  only,  extrinsic  proof  may  be  given  to  show  whether 
the  insurance  was  intended  by  the  assured  party  to  cover  his 
interest  solely,  or  that  of  his  partners  also.  {Lawrtnce  and  Whitney 
V.  Van  Home  et  al^  1  Caines,  284;  Lawrenct  v.  SAor^  2 
Caines,  208.) 

The  case  of  The  Pacijic  Ins.  06.  v.  (Mett,  4  Wend.  75,  (S.  C.  1 
Wend.  561,)  appears  to  us  to  apply  with  great  significance  to  this 
case.  There  was  an  insurance  in  terms  "on  account  of  the 
owners"  on  vessel  and  on  cargo;  and  the  plaintifis  were  held 
entitled  to  recover  the  ftill  sum  insured,  although  it  appeared 
that  the  plaintiff  (by  whose  orders  the  insurance  was  effected) 
owned  only  five-sixths,  (see  S.  C,  1  Paine,  XT.  S.  Dist  Ct  R) 

The  subject  is  elaborately  discussed  in  2  Duer  on  Ins.  p.  24, 
&a,  Lee.  9,  §  20,  §  81,  and  notes  IK  and  lY.,  p.  74  and  88,  and 
cases  reviewed.  It  is  shown  that  it  is  not  necessary  that  the 
nature  of  the  interest  of  the  assured  be  set  forth  in  the  policy,  and 
that  an  undivided  interest  in  joint  property,  may  be  insured 
without  a  specific  description  of  it  in  the  policy  as  joint  or  undi* 
vided.  To  the  latter  effect,  is  the  case  cited  fix)m  1st  and  4th 
Wendell  supra. 

Chancellor  Kent  refers  to  Yalin  and  Boulay  Paty  as  authority 
on  the  Continent  of  Europe,  that  where  a  partner  insures  partner^ 
ship  property  as  his  goods,  the  iusurance  covers  the  whole  inter* 
est  of  the  finn,  while  in  this  coimtry  it  is  deemed  that  where  the 
insurance  is  expressed  to  be  on  his  sole  account,  it  protects  his 
individual  share  only.  (See  8  Kent,  258,  2  Buer  on  Ins.  22-4^ 
§  19,  &c ;)  and  see  Tumsr  v.  Burrows^  6  Wend.  641,  8  «d.  144; 
Burgher  et  al  v.  The  Columbian  Ins.  Co.,  17  Barb.  274.)  The  case 
last  cited,  was  considered  in  the  Court  of  Appeals,  and  the  views 
expressed  in  the  Supreme  Court,  so  fSu*  as  they  bear  on  the  pre- 
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sent  case,  are  reiterated  in  the  opinion  pronounced  in  that  Court 
So  far  as  applicable  they  tend  to  sustain  the  right  of  the  plain" 
tiff  herein  to  recover  upon  the  policy  as  a  protection  to  his  inter- 
est in  the  subject  insured.  (See  opinion  of  Mr.  Jusncs  Hand, 
MSS.) 

The  principles  thus  stated,  and  especiallj  the  cases  otNtbJo  t. 
The  Norih  Am.  Ins,  Co.  and  Pacific  Ins.  Co.  v.  CaOeU^  we  think| 
warrant  the  conclusion,  that  where  the  insurance  is  effected  in 
good  fidth,  without  fraud  or  misrepresentation,  with  intent  to 
protect  the  assured,  upon  goods  described  as  his  goods  in  a  par- 
ticular  store,  there  being  no  other  goods  on  the  premises,  the 
interest  of  the  assured  will  be  protected  thereby,  notwithstanding 
another  person  has  also  an  interest  in  the  same  goods  as  co-part- 
ner. And  this  view  ought  more  dearly  to  prevail,  when,  as  in 
the  present  case,  the  interest  of  such  co-partner  is  only  nominal, 
the  assured  being  in  truth,  the  substantial  and  beneficial  owner. 

We  add,  in  conclusion,  that  there  is  one  other  aspect  of  the 
interest  of  Clark  in  the  business  of  the  firm  of  Irving  &  Clark, 
which  relieves  the  plaintiff's  title  from  embarrassment  or  dOubt 
Hia  testimony  tends  in  some  degree  to  the  conclision,  that  the 
terms  of  the  co-partnership  arrangement  did  not  contemplate 
the  acquisition  by  him  of  any  interest  in  the  capital  stock  as 
owner^  but  only  secured  to  him  a  share  of  the  net  profits  when 
realized.  Such  an  arrangement  is  not  inconsistent  with  the  affida- 
vit of  the  plaintiff  Although  such  an  arrangement  would  entitle 
Clark  to  require  the  appropriation  of  the  properly  to  the  joint 
use,  so  &r  as  to  realize  the  profits  he  was  to  share,  still,  we  think, 
that  under  such  an  arrangement,  Clark  could  not  assert  title  in 
the  property  itself,  and  if  not,  then  of  course,  the  property  was 
lightly  described  by  the  plaintiff  in  the  policy  as  ^'  his  stock." 

The  verdict  must  be  sustained,  anda  reference  must  be  ordered 
to  determine  the  amount  of  the  loss  in  accordance  with  the  con- 
sent given  at  the  triaL 
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Jambs  Harpeb  &  Othxbs  v.  The  Cut  Xxibubakcb  Co. 

Tlw  iDflunnoe,  in  this  case^  bj  a  pd&cf  against  fln^  waa  upon  *'tbe  printlngi  and 
book  materialfl)  stock,  piqper,  stereotTpe  plateSi  flxtores,  printed  books^  and  steam- 
engine,  and  machinery,  contained  in  the  buildings,  described  in  the  policj,  and 
privileged  for  a  printhig  office,  bindery,  and  book  store,  and  steam  boiler  in  the 
yard."  The  Jury  fonnd  that  when  the  policT'  was  eflTected,  the  nse  of  camphene 
fer  fine  woric  in  the  printing  of  booka^  was  a  general  and  established  usage  among 
printers,  and  that  its  use  for  this  purpose  was  not  only  more  adyantageona  than 
that  of  any  other  article,  but  was  necessary.  The  8th  condition,  annexed  to  the 
policy,  provided  among  other  things,  that  ttie  Ck>mpany  should  not  be  liable  for  a 
loss  by  fire,  "  occasioned  by  camphene  or  other  inflammable  liquid."  The  loss 
elaimed,  in  the  opinion  of  the  Court,  was  not  **  occasioned  by  campbeDe^**  in  the 
true  meaning  of  the  exception. 

Seld,  that  under  the  finding  of  the  Jury,  the  defendants,  when  the  policy  waa 
effected,  were  chargeable  with  a  knowledge  of  the  &ct,  that  camphene  was  one 
of  the  materials  used  by  the  plaintifis  in  the  printing  of  books,  and,  oousequently, 
tiial  its  use  fofr  this  purpose  was  as  effectually  protected,  by  the  general  woida  of 
the  policy,  as  if  h  had  been  authorized  in  terms. 

JBeldt  that  evidencS  of  the  general  and  established  usage  of  printers  was  properiy 
admitted. 

JSeU^  that  as  camphene  was  an  artide  eovered  by  the  pdhcy,  the  defendants  took 
upon  themselves  the  risk  of  any  and  every  loss  incident  to^  or  resulting  from  its 
use. 

Msidf  that  by  this  construction,  the  exception  in  the  8th  condition  of  the  policy  was 
not  wholly  superseded,  since  it  might  still  operate  to  exempt  the  defendants  firom 
a  loss  occasioned  by  the  use  of  camphene  for  any  other  purpose  than  as  a  malerial 
for  the  printing  of  books. 

Judgment  for  plaintifis  upon  the  verdict  with  costs. 
(Before  Dusn,  Slossok  ft  WooDBUFf,  J. J.) 
Heard,  April  17;  decided,  July  11,  1867. 

The  questions,  decided  in  this  action,  arise  on  a  yeidict  far 
the  plaintijS^  taken,  subject  to  the  opinion  of  the  Court  at  G^eral 
Term,  on  the  exceptions  taken  on  the  trial. 

The  action  was  brought  to  recover  a  total  loss,  under  a  policy 
of  insurance  against  fire  issued  by  the  defendants,  and  dated  the 
8d  of  March,  1858.  By  the  terms  of  the  policy,  the  defendants 
insured  the  plaintiff  against  loss  or  damage  by  fire,  to  the 
amount  of  $10,000,  on  their  printing,  and  book  materials,  stock, 
paper,  stereotype  plates,  fixtures,  printed  books,  and  steam 
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engine,  contained  in  certain  brick  buildings,  partieulirl j  deacrib* 
ed  in  the  policy,  with  the  privilege  "for  a  printing  office, 
bindery,  book  store,  and  steam  boiler  in  the  yard.'* 

The  defence  was,  that  the  fire  was  occasioned  by  camphene,  in 
violation  of  the  conditions  of  the  policy,  and  of  the  rights  of  the 
defendants.  The  8th  condition  of  tiie  policy,  to  which  the 
defence  refers,  declares  among  other  things,  tiiat  the  Cbmpany 
shall  not  be  liable  for  loss  or  damage  by  fire  "  occasioned  by 
camphene  or  other  inflammable  liquid" 

The  cause  was  tried  before  Mr.  JuancB  Dusb,  and  a  Jury,  in 
January,  1866.  The  defendants'  counsel  admitted  the  execution 
and  ddiyeiy  of  the  policy,  and  of  the  preliminary  proofi,  the  fire, 
the  plaintiflb'  ownership  of  the  goods  insured,  their  destruction 
by  the  fire,  and  that  the  loss  exceeded  the  amount  insured. 

It  was  proved  that  the  fire  was  caused  by  the  accidental  igni* 
tion  of  a  quantity  of  camphene,  kept  in  the  plaintifib'  printing 
office,  in  a  laige  and  open  sheet  iron  pan,  in  which  the  rollers, 
used  for  fine  printing,  were  cleaned. 

A  nxunber  of  witnesses  were  examined,  on  the  part  of  the 
plaintifls,  to  prove  that  this  use,  of  camphene,  was  general, 
among  printers,  and  was  not  merely  advanti^eous,  but,  for  fine 
work,  absolutely  necessary.  < 

When  the  plaintifls  rested,  the  defendants'  counsel  moved  for 
a  nonsuit,  substantially  on  the  grounds,  stated  in  his  points  on 
the  argument,  at  Greneral  Term.  The  motion  was  denied,  and 
the  counsel  excepted. 

Several  witnesses  were  examined  for  the  defendants,  to  repel 
the  testirbony  on  the  part  of  the  plaintiff. 

When  the  testimony  was  dosed,  and  the  counsel  had  summed 
up,  the  Judge  submitted  to  the  Jury  the  following  questions : 

1st  Was  there  a  general  and  established  usage  among  printers 
in  the  use  of  camphraie  for  fine  work  in  the  printing  of  books,  at 
the  time  this  policy  was  effected  ? 

2d.  Was  the  use  of  camphene  necessary  for  fine  work  in  the 
printing  of  books? 

8d.  If  not  necessary,  was  its  use  more  advantageous  than  that 
of  any  other  article  for  the  purposes  tot  which  it  is  proved  to 
have  been  used? 
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And  he  then  chained  the  Jury,  that  if  they  answered  either 
of  the  questions  in  the  affinnative,  they  should  find  a  yeidict  for 
the  plaintifTfl  for  the  amount  of  the  policy. 

The  counsel  for  the  defendants  excepted  to  the  charge. 

The  Jury  answered  all  the  above  questions  in  the  affinnatire^ 
and  rendeied  a  verdict  for  plaintifb  for  $11,278  76. 

Wm.  J£  Evarts^  in  moving  for  judgment  for  the  plaintiffii 
upon  the  verdicit,  made  and  argued  tiie  following  points: 

L  Under  the  finding  of  the  jury  as  to  the  necessary  use  of 
camphene  in  the  printing  of  books,  and  the  general  established 
usage  of  the  trade  so  to  employ  that  article,  it  is  impossible  to 
contend  that  its  use  by  the  plaintiffs,  as  proved,  was  not  within 
the  special  description  of  the  subject  insured,  and  the  special 
privilege  accorded  by  the  policy. 

IL  It  is  equally  dear  that  the  disclosure  of  the  subject  and 
object  of  the  insurance  as  recited  in  the  policy,  repels  any  sugges- 
tion of  concealment  of  the  element  of  risk  supposed  to  arise 
from  this  use  of  camphene  in  printing. 

This  notice  of  the  subject  of  insurance,  and  of  the  purposes 
for  which  the  premises  in  which  it  was  situated  were  privileged, 
either  gave  ihe  company  actual  information  of  aU  the  elements 
of  risk  involved,  or  put  them  upon  inquiry. 

in.  If  then  the  general  conditions  of  the  policy  be  construed 
as  a  warranty  by  the  assured  against  the  use  of  camphene,  the 
particular  use  'within  tiie  description  and  the  privilege  of  the 
subject  insured,  is  allowed  by  the  special  terms  of  the  contract 
(  Wall  V.  Hovxird  Ins.  Oo.y  14  Barb.  888 ;  Bryant  v.  PbugfiheepsK 
Ins.  Ob.,  21 ;  Id.  154;  Harpery.  the  same,  G.T.  S.  0.  Nov.  1866.) 

rV.  The  only  remaining  question  is,  whether,  though  the  use 
of  camphene  in  printing  be  allowed  by  tilb  policy,  the  manner 
of  tiie  loss  exempts  the  defendants  firom  liabiUty,  as  not  being  a 
risk  insured  against 

Y.  The  property  insured  was  destroyed  by  fire;  fire  was  the 
proximate  cause  and  the  exclusive  agent  of  its  destruction; 
destruction  by  fire  was  the  risk  insured  against 

YI.  The  originating  and  responsible  cause  to  which  the 
destruction  by  fire  is  traceable,  is  the  careless  yet  purely  casual 
oommunication  of  an  ignited  material  to  camphenci  as  in  use 
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within  the  privilege  of  the  policy,  such  camphene  being  a  part 
of  the  enibject  inBured  against  fire. 

The  ignition  was  independent  of  the  camphene  in  its  origin; 
that  its  spread  on  the  subjects  insured  was  through  the  infiam- 
mabilitj  of  camphene,  which  fi>rmed  an  incorporate  part  of  the 
subjects  insured,  does  not  make  the  camphene  the  occasion  of 
the  loss. 

Camphene  can,  within  the  meaning  of  the  policy,  be  regarded 
as  occasioning  a  loss  by  fire,  only  when  it  occasions  the  original 
ignition  by  its  inflammable  nature,  or,  at  the  furthest^  when  its 
xuse  becomes  the  means  whereby  the  proper  and  ordinary  use  of 
light  or  fire  in  the  premises  is  inflamed  into  a  destructiye  com- 
bustion, occasioning  the  loss. 

Camphene  cannot  be  r^arded  as  occasioning  a  loss  by  fire, 
merely  because  the  ignition  reaching  it  becomes  less  controllable 
than  before;  this  would  be  equivalent  to  a  repudiation  of  loss 
where  camphene  was  used,  all^ough  its  use  was  licensed  and  it 
was  itself  insured. 

Vn.  The  true  construction  of  the  clause,  in  regard  to  loss 
occasioned  by  camphene,  in  connection  with  the  special  subject 
insured,  which  includes  camphene,  and  the  special  privil^e 
accorded,  which  inyolyes  the  jjbq  of  camphene,  is,  that  a  loss 
occasioned  by  camphene  in  a  relation  or  use  outside  of  the 
description  and  priyilege,  is  excluded  from  the  risks  assumed. 

A.  K.  HadUy^  for  the  defendants,  made  and  argued  the  fol- 
lowing points : 

L  The  fire  and  consequent  loss  were  occasioned  by  camphene, 
and  therefore  within  the  express  exception  contained  in  the  8th 
condition  annexed  to  and  forming  part  of  the  policy.  (12 
Wendell,  4£6 ;  2  Denio,  78 ;  2  Comstodc,  220 ;  5  Hill,  18.) 

It  is  lawful  and  proper  in  itself  and  binding  and  condusiYe 
upon  the  plainti£&;  and  this  notwithstanding  the  defendants 
may  haye  known  and  assented  to  the  use  of  camphene.  {Sl 
Jokn  y.  Tht  American  Mutual  Fire  and  Marine  Ins,  Cb.,  1  Duer, 
871 ;  1  Keman,  616.) 

It  was  deirly  competent  for  the  defendants  to  authorize  the 
use  of  camphene,  and  yet  screen  themselyes  firom  any  liability 
031  account  of  loss  occasioned  by  it 
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Thej  also  expressly  authorized  tlie  use  of  a  "  steam  boiler  in 
the  yard,"  and  yet  provided  that  "  this  oompany  will  not  be 
liable  for  any  loss,  either  by  fire  or  otherwise,  occasioned  by  the 
explosion  of  a  steam  boiler ;"  and  this  last  condition  the  Court 
of  Appeals,  as  well  as  this  Court,  has  already  held  to  be  yalid 
and  oonclusiye  upon  the  plaintifb,  in  the  case  of  SL  John  and 
others  against  TJie  American  Mutual  Fbre  and  Marine  Ineuranee 
Ch.j  aboye  cited. 

IL  All  testimony  tending  to  show  the  usage  of  printers,  and 
the  necessity  or  utility  of  camphene,  was  incompetent^  and  im- 
properly received. 

1st  The  contract  being  free  firom  ambiguity,  no  such  usag8| 
necessity,  or  utility  could  have  any  effect  to  change  its  purport 
or  effect  (Cowen  &  Hill's  Notes,  1S96-7,  U16, 1463 ;  16  Wend. 
285.) 

2d.  The  usage  of  the  trade  in  this  particular  was  not  brought 
home  to  the  knowledge  of  the  defendants;  neither  was  it  so 
general,  so  well  settled,  so  uniformly  acted  on,  or  of  so  long 
continuance,  as  to  raise  any  prestimption  of  such  knowledge,  oi 
that  the  contract  was  made  with  reference  to  it  (Cowen  ft  Hill, 
1412, 1417.) 

Bt  the  Coubt.  Slosson,  J. — ^It  is  difficult  to  distinguish 
this  case  from  that  of  SL  J<ihn  y.  Ths  American  Mutual  JPbrs 
Insurance  Oompany,  (1  Duer  Bep.  871,  affirmed  1  Keman 
Bep.  616,)  and  unless  tiie  privilege  contained  in  the  policy, 
taken  in  connection  with  the  general  nature  of  the  subjcxst 
insured,  to  wit,  a  printing  and  book  establishment,  creates 
a  distinction  between  the  two,  that  case  must  be  dedaiye  of 
this. 

The  def^ice  mainly  relied  upon  is,  that  the  fire  was  "  occa- 
sioned by  camphene,"  a  risk  from  which,  by  the  eighth  printed 
condition  of  the  policy,  the  Company  is  expressly  exempted. 

The  conditions  of  the  policy  are,  by  express  reference  to 
them  in  the  body  of  the  instrument,  made  part  of  the  contract, 
and  it  is  provided  in  terms,  that  they  "are  to  be  used  and 
resorted  to,  in  order  to  explain  the  rights  and  Aligations  of 
the  parties  thereto  in  all  cases  not  therein  otherwise  ^spedally 
provided  fer."' 
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The  camphene  was  kept  in  open  sheet-iion  jars  or  pans,  in 
two  rooms,  one  on  the  second,  and  one  on  the  third  floors, 
expressly  fitted  up  and  arranged,  and  supposed  to  be  sujSiciently 
80y  to  prevent  any  dangerous  communication  between  them 
and  other  parts  of  the  building  in  case  of  accident  in  the  use 
of  the  article. 

These  jars  or  pans  were  stationary.  They  were  nearly  four 
2^  long,  and  the  fluid  was  put  into  them  to  the  depth  of 
from  two  to  two  and  a  half  feet;  they  were  used  for  dipping 
ibe  rollers,  used  in  printing,  for  l^e  purpose  of  cleaning  them. 

The  fire  was  communicated  to  the  camphene  by  one  of  the 
workmen,  accidentally  or  carelessly,  dropping  or  throwing  a 
lighted  paper  or  match  into  one  of  the  open  jars. 

The  fire  spread  with  immediate  and  fiktal  rapidity,  and  the 
whole  building,  with  almost  its  entire  contents,  was  destroyed, 
producing  an  immense  loss. 

The  insurance  was  for  $10,000,  on  the  plainti£b'  "printing 
.  and  book  materials,  stock,  paper,  stereotype  plates,  fixtures, 
printed  books,  and  steam  engine,  and  madiinery,  contained  in 
[the  premises  in  Cliff  and  Pearl  streets."]  The  privilege  was 
ihua  expressed,  ''Privilege  for  a  printing  office,  bindery,  and 
book  store,  and  steam  boiler  in  the  yard." 
^  The  Judge,  at  the  trial,  admitted,  imder  objection,  evidence  of 
a  usage  among  printers  to  use  camphene  for  fine  work,  in  the 
printing  of  books,  and  of  the  necessity  and  advantage  of  its  use. 

It  appears  from  the  evidence,  that  the  article  was  used  by  print* 
ers  in  cleaning  rollers,  wood  cuts,  metal  plates,  and  type  metal, 
where  there  are  engravings.  Most  of  the  witnesses  speak  of  it  as 
a  necessary  article  in  what  is  called  fine  work. 

Some  of  the  witnesses  speak  of  its  having  been  in  use  five 
years;  some,  six  or  seven;  some,  eight  or  ten;  and  one,  that  it 
has  been  in  use  fourteen  years. 

One  witness  says,  its  use  has  been  general,  in  all  printing 
offices,  for  nine  or  ten  years ;  another  says^  he  knows  of  no  printers, 
who  do  fine  work,  who  do  not  use  camphene ;  another,  however, 
says,  that  he  cannot  say  that  a  majority  of  printers  use  it^  and 
thinks  not;  another,  that  it  is  generally  used  by  those  who  do 
fine  work.  The  plaintiflb  themselves  had  used  it  for  fourteeu 
years. 
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The  importance  of  establisldng  a  usage,  in  the  use  of  camphene, 
arises  hoik  from  the  absence  of  any  evidence  to  show  that 
when  the  plaintiff  applied  for  the  insurance,  they  made  known 
to  the  defendants  thkt  the  article  was  used  on  the  premises,  as 
they  were  bound  to  have  done,  it  being  an  article  materially 
affecting  the  risk;  and  the  omission  of  all  reference  to  it  by 
name  in  the  privilege  which  it  is  contended  includes  its  use. 

The  Judge  submitted  three  distinct  questions  to  the  jury. 

First— Wbs  there  a  general  and  established  usage  among 
printers  in  the  use  of  camphene  for  fine  work  in  the  printing  of 
books,  at  the  time  the  policy  was  effected? 

Second — ^Wa3  camphene  necessary  for  fine  work  in  the  printing 
of  books? 

Third — ^If  not  necessary,  was  its  use  more  advantageous  than 
that  of  any  other  article  for  the  purposes  for  which  it  is  proved 
to  have  been  used? 

And  the  jury  were  instructed  that  if  they  found  either  in  the 
affirmative,  they  should  find  a  verdict  for  ijie  plaintifib  for  the 
amount  of  the  policy. 

The  jury  answered  each  question  in  the  affirmative,  and  a  ver- 
dict was  taken  for  the  plaintiflb  subject  to  the  opinion  of  the 
Court  at  Greneral  Term. 

The  question  of  how  long  the  usage,  if  the  jury  should  find  it 
to  exist,  had  prevailed,  was  not  submitted  to  them.  They  have 
found  that  the  usage  prevailed,  and  that 'the  use  of  the  article 
was  both  necessary  and  more  advantageous  than  that  of  any  other 
for  the  purpose  for  which  it  was  used  in  printing. 

As  the  jury  found  all  the  questions  in  the  affirmative,  no  ques- 
tion can  arise  as  to  which  of  the  three  formed  the  basis  of 
the  verdict 

It  rests  upon  all,  and  if  the  charge  of  the  Judge  contained  a 
correct  exposition  of  the  law  of  the  contract  between  the  par- 
ties, the  verdict  must  stand,  unless  the  omission  to  find  how 
long  the  custom  to  use  camphene  had  prevailed  shall  be  consi-' 
dered  fiital,  or  unless  evidence  of  usage  was  inadmissible  at  alL 

I  aAi  of  opinion,  considering  the  generality  of  the  language 
employed  in  the  clause  containing  the  privilege,  that  the  evi 
dence  was  properly  admitted,  and  I  think  the  finding  that  there 
was  a  general  and  established  usage  among  printers  to  use  oam^ 
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phene,  especially  under  the  evidence,  which  shows  it  to  haye 
existed  several  years,  at  the  least,,  quite  enough,  without  a  special 
finding  as  to  the  length  of  time  it  has  prevailed,  to  charge 
tiie  ddendants  with  knowledge  of  its  existence. 

The  Judge  charged,  "  that  under  the  description  of  the  sub- 
jects insured,  and  the  privilege  granted  therewith,  the  plaintifb 
are  entitled  to  recover,  although  the  accidental  fire  may  have 
been  communicated  to  or  propagated  through  the  camphene 
used  and  employed  by  the  plaintifb  in  their  business  within 
the  description  and  privilege  of  the  policy,  if  the  jury  should 
be  of  opinion  that  camphene  is  an  article  of  usual,  necessary, 
or  advantageous  use  in  such,  the  business  of  the  plaintiftw, 
within  the  description  and  privilege  of  the  policy." 

It  is  important  here  to  determine  what  is  meant  by  the  words 
"occasioned  by  camphene,"  as  used  in  the  eighth  condition, 
for  if  they  are  to  be  construed  in  the  sense  of  originating  or 
causing  of  itself  a  fire,  the  condition  becomes  practically  a  dead 
letter. 

The  liquid  itself  can  never  physically  originate  fire— it  is  not 
self-combustible — ^it  can  only  occasion  a  fire  by  being  the  imme- 
diate medium  of  its  conmiunication  to  other  subjects.  It  is  in 
this  sense,  therefore,  that  the  words  are  to  be  understood,  and 
thus  read  the  plain  meaning  of  the  condition,  is,  that  the  com- 
pany will  not  be  responsible  for  a  loss  by  fire  which  shall  have 
been  occasioned  by  means  of  camphene,  as  a  medium  of  its  com- 
munication, and  which  would  not  have  happened  but  for  the 
presence  of  that  article  on  the  premises. 

The  language  of  the  charge,  in  which  the  fire  is  spoken  of  as 
"communicated  to  or  propagated  through  the  camphene,"  there- 
fi)re  correctiy  defines  tiie  meaning  of  the  words  in  the  condition 
"  occasioned  by." 

The  question  then  is,  whether  under  the  privilege  contained 
in  the  policy ;  "  privilege  for  a  printing  office,  bindery,  and  book 
store,"  taken  in  connection  with  the  subjects  insured,  "printing 
and  book  materials,  stock,  paper,  stereotype  plates,  fixtures, 
printed  books,  and  steam  engine,  and  machinery  contained  in, 
&C.,"  the  defendants,  with  knowledgaat  the  time  of  effecting  the 
insurance,  that  camphene  was  used  in  the  process  of  printing, 
agreed  to  assume  the  risk  of  a  fire  "occasioned  by  camphene," 
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against  wbioh  thej^haye  expressly  stipulated  in  the  eighth,  con- 
dition  of  the  policy,  in  other  words,  whether  the  priyil^ge  does 
not  supersede  the  condition  7 

There  are  two  aspects  in  which  this  question  is  to  be  con- 
sidered and  in  which  it  was  argued,  both  depending  upon  the 
proper  construction  of  the  terms  of  the  policy. 

The  first  is  that  contended  for  by  the  plaintiffs,  to  wit,  that  by 
permitting  the  business  of  a  "printing  office"  to  be  carried  on 
upon  the  premises  for  the  purposes  of  which  the  use  of  camphene 
was  necessary  and  advantageous,  and  known  to  the  defendants 
to  be  usual  and  customary,  they  thereby,  and  by  force  of  such 
privilege  or  permission,  assumed,  and  must  be  held  in  law  to 
have  assumed  the  risk  of  a  loss  by  fire  through  the  medium  of 
that  article,  notwithstanding  they  are  by  the  eighth  condition  of 
the  policy,  in  terms,  exempted  firom  that  risk. 

The  other  is  that  contended  for  by  the  defendants,  to  wit,  thai 
in  giving  the  privilege,  they  have  assented  to  the  use  of  cam- 
phene to  this  extent,  and  in  this  sense  only,  to  wit^  that  its  use 
on  the  premises  in  the  business  of  printing,  though  in  itself  an 
article  of  extra-hazardous  character,  shall  not^  under  other  pro- 
visions of  the  policy,  avoid  the  contract^  but  that  they  do  not 
thereby  intend,  nor  upon  a  proper  construction  of  the  contract^ 
can  be  held  to  have  intended  to  waive  the  benefit  of  the  condi- 
tion which  exempts  them  from  a  loss  occasioned  through  its 
mediumu  In  other  words,  that  while  they  permit  its  use,  and 
agree  to  waive  any  forfeiture  by  reason  of  such  use,  they,  never* 
theless,  will  not  be  responsible  for  a  loss  occasioned  by  such  use. 

The  question  is  one  by  no  means  of  easy  solution,  nor  is  it 
perhaps  going  too  fiur  to  say,  that  its  decision  either  way  will 
still  leave  some  embarrassment  and  doubt  on  the  mind.  There 
are  considerations  which  make  the  views  entertained  by  the 
defendants  extremely  cogent  and  difficult  to  answer ;  while,  aa 
the  other  hand,  the  construction  given  to  the  contract  by  the 
plaintiff  is,  to  say  the  least,  of  equal  plausibility  and  force. 

It  must  be  borne  in  mind  that  the  privil^e  is  contained  in  a 
(special  written  clause,  while  the  exemption  is  in  one  of  the  usual 
printed  conditions. 

That  every  stipulation  in  a  contract  should  be  so  construed  as 
to  give  it  some  practical  operation,  is  a  conceded  rule,  and  it  la 
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equally  true  that  all  the  Btipiilations  in  tlie  contract  mii£^-be  so 
constnied  as  to  liarmonizei  if  possible. 

The  ofElce  of  a  priyilege  in  a  policy  is  to  authorise  the  use  of 
an  article  or  an  occupation  on  the  premises,  whichf  but  for  such 
licence,  would  avoid  the  contract  As  in  the  present  case;  the 
business  of  book  printing  is  one  of  the  trades  included  in  the 
memorandum  of  special  rates,  and  to  cany  it  on  upon  the  pre- 
mises without  a  special  authority^  would  have  avoided  the 
poliqr* 

In  the  license  or  privilege  of  canying  on  a  particular  busaness 
or  trade  on  the  premises,  as  in  this  instance^  that  of  a  printing 
office,  must  properly  be  included  all  that  is  necessary,  essential 
and  customary  in  tiie  conduct  of  such  business.  If  this  be  so, 
tixea  the  rS  cao^phene  in  printing  is  by  necees^y  implication 
allowed  in  the  privilege  to  print,  but  conceding  this,  the  question 
remains — shall  the  company  be  bound  for  a  loss  by  fire,  ooca* 
sioned  by  that  article  ? 

The  defendants  contend  that  by  holding  them  exempt  from 
liability  for  loss,  while  the  privilege  to  use  is  conceded,  both 
provisions  or  stipulations  are  fully  answered,  and  each  party 
obtains  what  he  stipulated  for,  the  plaintifb  a  right  to  use  an 
article  which  without  the  privilege  would  have  avoided  their 
contract  altogether,  while  the  defendants  thus  waiving  the  use  as 
a  ground  of  forfeiture,  neverdieless  are  relieved  firom  liability  in 
xespeot  to  that  particular  article,  thus  sustaining  in  full  force  the 
terms  and  stipulations  of  the  eighth  condition. 

On  the  other  hand  the  plaintiff  say,  that  this  construction  is 
to  make  the  privilege  in  a  measure  nugatory,  and  that  by  giving 
the  privilq^  the  company  upon  every  principle  of  sound  sense 
and  &ir  interpretation  assume  the  whole  risk  incident  to  the 
customary  and  proper  use  of  the  article,  and  it  is  contended  that 
this  construction  does  not  altogether  dispense  with  the  eighth 
condition,  whose  requirements  it  is  said  are  met  by  confining  the 
exemption  contained  therein  to  '^  a  loss  occasioned  by  camphene, 
in  a  relation  or  use  outside  of  the  privU^e." 

This  latter  view  of  the  question,  it  seems  to  us,  after  a  careftd 
consideration  of  the  whole  subject,  is  the  true  one. 

If  the  priyflege  is  to  be  oonatmed  by  the  naage  at  all.  and  tlie 
usage  be  a  zeasonable  ose,  it  is  to  the  extent  of  such  vmgi, 
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a  limitation  o^  or  exception  from  the  stipiQations  of  the  con- 
dition. 

So  also  if  the  privilege  is  to  be  construed  in  leference  to  what 
are  the  necessary  means  of  secnring  its  enjoyment^  as  it  unques- 
tionably must  be,  tiien  it  embraces  all  the  means  necessary  to 
the  business  of  printing,  and  to  tiie  fiiU  extent  of  such  necessity 
is  a  limitation  o^  or  exception  from  the  terms  of  the  condition. 
The  condition  is  not,  however,  left  a  dead  letter  in  the  contract, 
for  the  moment  the  point  of  usage  or  necessity  is  passed,  it 
becomes  as  operative  as  ever.  It  tiierefore  stands  for  every  pur- 
pose not  specially  excepted  by  the  privilege. 

This  construction  seems  to  us  both  reasonable  and  just,  and 
the  only  one  by  which  effectual  justice  will  be  secured. 

It  is  contended  by  tiie  defendants,  that  however  the  use  of  cam- 
phene  in  small  quantities  may  be  fidrly  held  to  be  within  the 
privilege,  its  use  to  the  extent  shown  in  tiie  present  case,  cannot 
reasonably  be  held  to  have  been  witiiin  the  contemplation  of  the 
parties  at  tiie  time  of  underwriting  this  policy,  and  tiiat  there- 
fore the  exemption  covenanted  in  the  condition  remains  in  full 
f orca  * ' 

This  was  made  a  point  on  the  motion  for  a  nonsuit,  and  it 
was  contended  that  such  a  use  of  the  article  was  "  not  in  accord- 
ance witii  any  known  custom  or  usage,  with  notice  of  which 
tiie  defendants  were  presuned  to  be  cognizant  or  chargeable^ 
and  was  a  &ct  and  feature  in  tiie  risk  which  increased  its 
hazard." 

This  mode  of  using  camphene,  is  not,  according  to  tiie  evidence, 
confined  to  the  plaintifik  Williams,  a  printer  in  the  Methodist 
Book  Concern,  says,  they  use  it  in  tiiat  establishment  as  the 
plaintiff  do,  to  wit,  '^immerge  the  plates  and  rollers  in  tuba 
containing  tiie  artide;  and  Brown,  the  superintendent  of  the 
printing  department^  in  the  American  Tract  Society,  says  that 
roUers  are  used  in  all  printing  offices." 

It  is  a  fiur  inference  from  tiiis  evidence,  that  tiiis  mode  of 
using  camphene  is  a  part  of  the  general  usage  or  custom,  and  if 
so,  it  was  equally  within  the  knowledge  of  the  defendants,  as 
tiie  &ct  of  its  use  at  alL  It,  therefore,  was  unnecessary  to  hava 
made  a  special  explanation  in  respect  to  it,  on  applying  for  the 
insurance,  and  if  the  use  of  the  article  at  all  was  within  the 
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privilege  by  reason  of  the  usage,  as  we  have  shown  it  was,  its 
use  in  this  particular  mode  was  equally  so» 

Kor  does  it  follow  that  the  privilege,  if  extended  thus  &r,  is 
necessarily  unlimited :  any  abuse  of  it  would  clearly  defeat  a 
recovery. 

like  all  other  stipulations  in  a  contract,  it  must  not  only  be 
reasonably  construed,  but  acted  upon  in  good  faith. 

The  evidence  does  not  show  that  more  of  the  article  was  used 
in  the  present  instance,  than  was  absolutely  necessary  for  the 
purpose  of  the  printing  authorized  by  the  privilege,  and  it 
would  be  hard  to  say,  if  not  difficult  to  comprehend,  that 
though  the  use  of  it  in  a  smaller  quantity  might  have  been 
embraced  within  the  privilege,  its  use  in  quantities  adequate  to 
the  necessities  of  so  large  an  establishment  as  the  plaintiff  was 
not  so  embraced.  The  answer  would  be  obvious,  that  the  mag- 
nitude of  the  risks  assumed,  was  in  proportion  to  the  magnitude 
of  the  subject,  the  defendants  had  undertaken  to  insure. 

There  must  be  judgment  for  the  plaintiflfs,  for  the  amount  of 
the  verdict  and  interest.^ 


BXN7AHIK  F.  Hmrr,  Jb.,  Bbspondsnt  &  Plaintiff,  v.  Wil- 

*      LUK  MOUI/TBIE  &  JaKH  P.  HIS  WiFB,  ApFELLAXTTS. 

XpaoQ  action,  to  reoovw  the  poflB6ari<m  of  lamUjportraitB,  by  one  having  a  paper  title 
from  the  original  owner  (the  plaintiir's  paternal  grandmother) ;  it  appearing  that 
the  plaintiff  had  permitted  his  father  to  have  the  poeeeasion  of  them  for  aereral 
yean^  and  that  the  latter  took  them  to  the  reeidenoe  of  the  defendants,  and  left 
tfaem  there  temporarily,  (one  defendant  being  his  daughter,  and  the  other  the 
husband  of  soch  daughter,)  the  plaintiff  does  not  ibrfeit  his  right  of  proper^, 
becanae  the  defendants^  to  his  knowledge^  and  without  objeotion  from  him, 


•  In  Earper  t.  The  Albany  MukuU  Ins,  Co,  (17  N.  T.  Reports,  194^  on  a  policy 
against  loss  or  damage  by  fire^  and  containing  similar  provisional  the  Oonrt  of  Ap- 
peals has  construed  the  policy,  as  this  Ck>urt  did  in  the  case  of  Mairper  y.  The  If,  T. 
iXtyiu.  0(K  ^ 
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repaired  the  pictores  while  in  their  poeseflsion,  ftt  their  own  expense,  tliej  not 
then  claiming  Utle,  and  the  pluntiff  not  having  disclaimed  it 

Bedarationfl^  made  hy  the  plaintifl^  tending  to  show  that  he  was  not  the  ownei^ 

tbong^  competent  as  OTidenoe  against  him  on  the  question  of  title,  cannot  operate 

■  as  an  estopped  to  his  daim  of  property,  when  it  does  not  appear  that  sodb.  dedara- 

tions  oyer  came  to  the  knowledge  of  the  defendants,  or  haye  been  acted  upon  by 

them. 

The  &ctB  that;  the  &ther,  in  his  lifetime,  brought  an  action  against  the  defendanti^ 
and  which  was  pending  when  he  died,  to  reoorer  poeseasion  of  the  portraiti^  and 
made  an  aQdayit  that  he  was  the  owner  of  them,  and  that  the  plaintiff  signed  an 
undertaking  in  that  action  as  surety  for  his  father,  is  no  bar  to  an  action  by  the 
son,  to  reooYer  the  property,  after  his  father's  death,  it  not  appearing  that  the  son 
erer  saw  such  affidavit  and  it  also  appearing  that  the  &ther  was  advised  when  be 
oommenoed  such  suit,  that  it  should  be  brought  by  his  son  as  owner,  bat  oouM 
be  maintained  by  the  fathor  as  bailee;  nor  do  such  facts  estop  the  plaintiff  from 
claiming  title  as  owner,  as  against  defendants  who  have  no  claim  of  titie,  or  right 
of  possession  conferred,  or  attempted  to  be  conferred  on  them,  by  any  one  claim- 
ing to  own  them,  or  the  right  to  have  the  possession  of  them. 
(Befbre  Boswoam  A  Woodrutf,  J.J.} 
Axgued,  June  16;  decided,  July  11,  ISSY. 

• 

The  defendants  appeal  firom  a  judgment  rendered  against 
them  on  the  trial  of  ijie  action,  by  the  Court^  without  a  Jury. 

This  action  was  brought,  to  recover  the  possession  of  seven 
fionily  portraits,  and  of  another  painting,  which,  the  plaintiff 
alleges,  his  paternal  grandmother  sold,  and  conveyed  to  him^  by 
a  written  transfer,  signed,  and  acknowledged  by  her,  and  in 
these  words,  viz. : 

.  Statb  of  Massachubbtts,  ) 
Watertown.  J 

Know  all  men  by  these  presents  that  I,  Jane  Hunt^  widow, 
for  and  in  consideration  of  good  causes  me  thereunto  moving, 
and  also  for  and  in  consideration  of  t^  sum  often  dollars  to  me 
in  hand  paid,  have  granted,  bargained,  sold  and  conveyed,  and 
by  these  presents  do  grant,  bargam,  sell  and  convey  unto  my 
grandson,  Benjamin  Faneuil  Hunt,  junior,  all  the  fiuouly  paint- 
ings, and  also  the  set  of  prints  now  in  my  house  at  Watertown, 
of  every  kind  and  nature,  to  have  and  to  hold  the  same  to  >>im 
and  his  assigns  for  ever,  upon  the  trust  nevertheless,  and  to  and 
for  the  uses  following,  and  for  no  other. 

First — ^For  my  use  during  my  life. 

Shcond. — ^At  my  death,  for  the  sole  use  and  behoof  and  at  the 
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disposal  of  mj  said  grandson,  in  iihe  confidence  that  he  will 
keep  and  dispose  of  them  as  family  memorials  in  his  discietion, 
and  so  use  and  dispose  of  them  that  they  may  never  be  sold  or 
disposed  of  ont  of  his  fSuni}y.  Witness  my  hand  and  seal,  this 
twenty  ^seventh  day  of  September,  one  thousand  ei^t  hundred 
and  forty-three. 

The  complaint  fnrlher  ayerred,  that  Jane  Hunt  died  at  Water- 
town,  on  the  6th  of  Jnly,  1854:.  The  paintings  were  soon 
removed  to  Col.  B.  Hunt's  re&idence  in  South  Carolina,  he  being 
plaintiff^s  &ther,  and  left  in  his  possession  and  control,  till  after 
he  removed  to  the  diy  of  New  York  in  1863,  and  until 
March,  1854,  when  he  removed  them  to  New  York,  and  having 
then  no  residence  of  his  own,  he  left  them  temporarily  with 
William  Moultrie  for  safe  keeping,  his  wife  being  a  sister  of  the 
plaintiff  Moultrie  refused  to  give  up  the  paintings,  and  kept 
them  concealed.  It  also  alleged,  that  no  recovery^in  damages 
would  be  a  compensation,  and  prayed  for  axestoration  of  them, 
and  for  the  i^pointment  of  a  receiver  to  take  possession,  penr 
denieUte, 

The  defendants,  by  their  answer,  put  the  material  allegations 
of  the  complaint  at  issue,  and  also  alleged  that  B.  F.  Hunt^ 
senior,  in  and  before  1843,  owned  the  portraits,  and  in  considera- 
tion of  natural  love  and  affection,  and  for  a  valuable  considera- 
tion, gave  and  presented  them,  as  a  free  and  voluntary  donation, 
to  the  defendant,  Jane  B.  his  daughter,  and  the  wife  of  William 
Moultrie,  and  that  the  plaintiff,  until  about  the  time  of  bringing 
this  suit,  never  claimed  any  title,  but  on  the  contrary  dis- 
claimed it 

The  action  was  tried  in  June,  1866,  before  Mr.  Justice  Hoff- 
MAK,  without  a  Jury. 

On  the  trial  the  execution  and  delivery  of  the  instrument 
of  the  27th  of  September,  1843,  its  acknowledgment^  and  the 
identity  of  the  portraits  in  question,  were  proved. 

Witnesses  were  examined,  in  relation  to  the  portraits^  by 
whom  they  had  been  controlled,  and  where  they  had  been  kept 
before  and  after  the  death  of  Jane  Hunt;  and  as  to  acts,  and 
declarations  of  the  plidntif^  in  respect  to  his  ownership,  and 
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their  testimonj,  so  fisur  as  it  is  matoial,  is  noticed  in  the  opinion 
of  the  Court 

It  appeared  by  evidence  given  by  the  defendants,  that  in 
June,  1864,  B.  F.  Hunt,  Senior,  brought  an  action  in  the  Su. 
preme  Court  against  William  Moultrie  &  Fiands  L.  Bechet,  to 
recover  possession  of  these  portraits.  To  obtain  the  poesession 
of  the  portraits  in  that  action,  B.  F.  Hunt,  Senior,  made  the 
following  affidavit: 


SUPREME  COXJET. 


BEKdTAKiN  F.  Hunt,  Senior, 

against 

William  Mootrt  &  Fbakcis  L.  Bxchbt. 


AJBdKvit  <in  dalm 
of  deUveiy  of  per- 
sonal property. 


City  and  County  of  New  York,  ss, : 

Benjamin  F.  Hunt,  senior,  plaintiff  in  lihis  action,  being  duly 
sworn,  says,  that  he  is  the  owner  of  the  following  personal 
property  claimed  in  this  action,  that  is  to  say:  six  &mily 
pictures,  being  the  portraits  of  the  ancestors  of  the  plaintifi^  by 
her  last  will  and  testament^  to  Benjamin  F«  Hunt,  Junior,  and 
son  of  the  said  plaintijB^  for  the  use  of  the  plaintiff,  and  who  has 
held  the  possession  of  the  same  for  twenty  years;  that  the  said 
property  is  WrongfiiUy  detained  from  the  plaintiff  by  William 
Mootry  and  Francis  L.  Bechet,  the  defendants  herein.  That  the 
alleged  cause  of  the  detention  thereof  according  to  this  deponent's 
best  knowledge,  information  and  beliei^  is  as  follows :  The  said 
William  Mootry  was  the  bailee  of  the  said  pictures,  the  same 
having  been  recently  left  in  his  possession  to  keep  for  the  plain- 
tiff until  called  for;  and  the  said  Mootry  delivered  the  possession 
thereof  or  some  of  them,  without  the  knowledge  or  consent  of 
the  plaintifl^  to  the  said  Francis  L.  Bechet,  upholsterer,  No.  420 
Broome  street,  New  York,  to  dean  for  him ;  that  the  said  pro- 
perty has  not  been  taken  for  a  tax,  assessment  or  fine,  pursuant 
to  a  statute,  or  seized  under  an  execution  or  attachment  against 
ibjd  property  of  the  plaintifi^  and  that  the  actual  value  of 
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property,  aocoiding  to  the  best  knowledge  and  belief  of  this 
deponent)  is  five  thousand  dollars 

Benjamik  F.  Hunt. 

Sworn  this  24th  day  of  ) 
June,  1854.  f 

J.  M.  Baldwin, 

Commr.  of  Deeds. 

It  did  not  appear  that  the  plaintiff  ever  saw  this  affidavit,  or 
knew  its  actual  contents.  But  it  appeared  that  he  signed  an 
undertaking  in  that  action,  as  surety  for  his  fiither,  which 
recites  that  his  &ther,  the  plaintiff  therein,  "  has  made  an 
affidavit  that  the  defendants  wrongfully  detain  certain  personal 
property,  &c.,  and  the  plaintiff  claims  the  immediate  ddivery  of 
such  |»roperty,  as  provided  for,"  in  chap.  2  of  &e  7th  title  of  the 
Code. 

The  defendants  in  the  present  action,  put  that  affidavit,  and 
undertaking,  and  the  complaint  in  that  action  in  evidence. 

That  action  was  at  issue  and  on  the  calendar,  when  B.  F. 
Hunt,  Senr.,  died. 

It  was  proved  by  the  attorney  who  brought  that  action,  that 

he  "  advised  the  suit  to  be  brought  by  his  son,"  (the  plaintiff), 

>'as  owner  of  that  property,"  and  that  Col.  Hunt,  the  &iher, 

insisted  "he  would  bring  it  as  bailee,"  and  the  attorney  "advised 

him  he  could  do  so." 

The  defendants  objected  and  excited  to  the  admission  of  this 
evidence.  ' 

Justice  HoFFHAK  decided  as  follows : 

This  action  having  been  brought  to  trial  at  the  Special  Term 
without  a  jury,  it  is  now  foxmd  and  declared  that  the  plaintiff  is 
the  owner  of  the  eight  several  pictures,  mentioned  or  intended  in 
the  complaint,  being:  1.  Portrait  of  Madame  Ann  Bureau;  2. 
Portrait  of  Andrew  Faneuil ;  8.  Portrait  of  wife  of  Andrew  Fa- 
neuil;  4.  Portrait  of  Peter  Faneuil;  6.  Portrait  of  Benjamin 
Faneuil;  6.  Portrait  of  wife  of  Benjamin  Faneuil;  7.  Portrait 
of  CoL  Benjamin  F.  Hunt  by  Stuart ;  painting  repres^iting  fire- 
arms and  shooting  tackle;  and  is  entitled  to  the  immediate  pos- 
session thereof  and  that  neither  of  the  defendants  has  any  titie 
to,  or  interest  in  the  said  pictures,  or  any  of  them ;  and  it  is 
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therefore  ordered  and  adjudged,  that  the  said  defendants,  and 
each  of  them,  do  forthwil^  delirer  to  the  said  plaintiff  or  to  his 
attomej,  each  of  the  said  eight  pictures  to  be  held  by  the  said 
plaintiff,  as  his  properly,  under  the  bill  of  sale  set  forth  in  the 
complaint ;  and  that  the  said  ddendant  William  Moultrie  pay  to 
the  plaintiff  or  his  attorney,  &c. 

There  was  no  evidence  that  J.  B.  Hunt)  Senr^  ever  attempted 
to  give  or  sell  to  Jane  B.  Moultrie,  the  portraits,  or  any  interest 
therein. 

From  the  judgment  entered,  the  defendants  appealed  to  the 
Gteneral  TentL 

E.  W.  Slougkton^  for  appellants. 

27. 27.  Fiddf  for  respondent. 

By  the  Coubt.  Bosworth,  J. — ^By  an  instrument  in  writ- 
ing signed  by  Jane  Hunt,  and  sealed  with  her  seal,  dated  the 
27th  of  September,  1843,  acknowledged  before  a  proper  officer 
and  delivered,  and  for  a  pecuniary  consideration ;  Jane  Hunt^ 
sold  and  conveyed  the  paintings  in  question  to  the  plaintiff 

The  only  respect  in  which  the  sale  and  transfer  came  short  of 
a  sale  absolute  in  all  respects,  inpreaentij  is,  that  by  the  terms  of 
the  instrument,  the  defendant  was  to  hold  them  for  the  use  of  the 
grantor  during  her  life.  She  died  on  the  6th  of  February,  1844. 
The  title  passed  at  the  time,  but  the  purchaser's  possession  of 
them  during  her  life,  was  to  be  such  that  she  might  have  such 
use  and  enjoyment  of  them  during  that  time,  as  the  nature  of 
the  property  could,  when  thus  owned  and  held,  be  made  to 
furnish. 

The  defendants  claim  that  the  paintings  are  the  property  of 
Jane  B.  Moultrie,  one  of  the  defendants.  They  claim  title  firom 
Col.  Hunt,  the  &ther  of  said  Jane  B.  and  of  the  plaintiff 

There  is  not  the  slightest  evidence,  that  Col.  Hunt  ever 
attempted  to  give  or  sell  the  paintings  to  Jane  B.  Moultrie,  or 
conv^  to  her  any  right  to,  or  interest  in  them,  or  that  he  claimed 
to  be  competent  to  do  so. 

The  defendants  show  no  title,  and  the  plaintiff,  if  he  fidls  to 
I'ecover,  notwithstanding  he  shows  a  good  paper  title,  must  &il 
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bj  reaflon  of  his  being  a  party  to  an  tmdertaking,  as  siKietj  for 
his  &1iher,  in  an  action  brought  by  the  latter  in  June,  1864,  to 
TecoYer  these  paintings. 

The  undertaking  itself  does  not  recite  that  Gol.  Hunt  was 
owner  of  them,  but  merely  ''that  th^  defendants  wrongfdlly 
detained"  them,  and  that,  he  dauned  "the  immediate  deliyeiy  of 
such  properly." 

There  is  no  eyidence  that  the  plaintiff  in  this  action,  read  the 
affidavit  refered  to  in  that  undertaking.  The  counsel  under 
whose  advice  GoL  Hunt  commenced  that  action,  "advised  the 
suit  to  be  brought  by  his  son  as  owner  of  the  property."  "  Col. 
Hunt  was  vexed  #ith  Moultrie;  and  insisted  he  would  not 
bring  the  suit  in  his  son's  name.  That  he  would  bring  it  as 
bailee."    The  counsel  "  advised  him  he  could  do  so." 

After  the  plaintiff's  grantor  had  died,  he  went  to  her  then  late 
reddence  for  the  paintings,  and  took  them  away. 

I  should  conclude,  firom  the  whole  eyidence,  that  the  plaintiff, 
after  the  death  of  his  grandmother,  had  the  paintings  taken  to 
his  &ther's.  That,  for  his  gratification,  the  latter  was  allowed  to 
retain  possession  of  them;  and  that,  in  this  way,  they  were 
placed  in  the  house  of  the  defendants,  who  commenced  house- 
keeping in  the  fall  of  1858. 

In  February,  1854^  or  about  that  time,  CoL  Hunt  went  to  the 
defendants,  to  reside  with  them,  and  continued  there  untQ  April. 

It  is  during  this  time,  as  the  defendants  claim,  that  CoL  Himt 
gave  the  paintings  to  his  daughter,  Jane  B.  Moultrie. 

Col.  Hunt  left  the  defendants  in  or  about  April,  1864,  an^ 
went  to  the  residence  of  John  A.  Weisse,  where  he  staid  about 
six  weeks.  He  went  from  that  place  to  the  plaintiff's  house^ 
and  staid  there  until  he  died« 

The  papers  in  the  replevin  suit  commenced  by  CoL  Hunt  were 
put  in  evidence  by  the  defendants. 

Those  papers  bear  date  the  24th  of  June,  1864,  and  contain  a 
0wom  statement  of  CoL  Hunt,  that  he  left  them  with  William 
Moultrie,  as  his  trustee,  to  be  kept  for  the  plaintiff  until  he 
called  for  them. 

The  complaint  in  that  suit,  whidi  is  verified,  states  that 
Moultrie  and  Bechet  wrongfully  detained  these  portraits  from 
GoL  Hunt. 
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On  a  caief ol  conaderation  of  the  whole  evidencei  we  think 
the  finding  of  the  Court  at  Spedal  Term,  that  "the  plaintiff  is 
the  owner  of  the  eight  seyeral  pictures  mentioned,"  in  the  com- 
plaint, shoxdd  not  be  disturbed  by  us. 

It  having  been  found  that  the  plaintiff  was  the  owner  of  tiie 
property,  and  the  defendants  showing  no  right  to  the  possession 
of  them,  the  plaintiff  had  a  right  to  insist  that  they  should  be 
deUyered  into  his  possession. 

But  it  is  urged  in  behalf  of  the  defendants,  that  the  plaintiff  is 
estopped  from  claiming  title,  for  the  reasons — ^first^  that  he  has 
asserted"  the  title  to  be  in  another ;  second,  because  he  has  stood 
V  in  dlencTalxd  seen  a  third  person  S*i.^  repairs  to  and 
expending  mon^.on  the  pictures;  and  third,  because  he  allowed 
such  repairs  to  go  on  without  asserting  his  own  tide. 

A  dedai^tion  that  the  property  belonged  to  another,  would 
be  strong  evidence  against  the  plaintiff  but  would  not  of  itself 
conclude  hun.  {WaHis  v.  Thiesdel,  6  Pick.  467;  Maybee  t. 
JSii^en,  2  E.  D.  Smith,  1.) 

>  Palmer  does  not  testify,  that  in  the  conversation  of  which  he 
spoke,  Moultrie  claimed  tide  or  ownership,  or  that  the  plaintiff 
<£sclaimed  it  The  remark,  that ''  Moultrie  was  foolish  in  spend- 
ing money  on  the  pictures  in  repairing  them,"  in  the  absence  of 
any  clsdm  of  right  by  Moultrie,  and  of  all  evidence  of  title  on 
his  part,  should  not  bar  the  plaintiff  &om  asserting  titie. 

The  statement  of  the  plaintiff  testified  to  by  Qeorge  H.  Moul- 
trie, was  not  communicated  to  the  defendant,  and  cannot,  there- 
ibre,  be  said  to  have  influenced  his  conduct 

It  is  not  operating  to  his  prejudice,  or  as  a  fi»,ud  upon  him,  to 
allow  the  plaintiff  to  prove  that,  in  truth,  he  was  the  sole^  abso- 
lute owner. 

If  there  was  any  evidence  that  CoL  Hunt  had  sold  or  given 
the  paintings  to  either  of  the  defendants,  and  that  the  plaintiff 
knowing  this,  or  that  the  defendants  believing  themselves  to 
be  owners,  were  expending  moneys  to  repair  them,  and  that^ 
knowing  this,  the  plaintiff  had  suffered  such  expenses  to  be 
incurred,  without  interposing  a  claim  of  title,  a  different  case 
would  be  presented. 

But  there  is  an  entire  absence  of  any  evidence  to  show  that 
the  defendants  ever   supposed    they  had  any  titie,  or  that 


NEW  YOEK-JUIT,  1867.  689 

ICuTay  T.  Shaip. 

the  plaintiff  to  their  knowledgOi  ever  disclaimed  ownersbip,  or 
aaseited  the  title  to  be  in  another.  * 

We  think  that  nothing  was  piored  b j  the  defendants  which 
estopped  the  plaintiff  firom  asserting  and  proving  the  title  to  be 
in  himself,  and  that  the  finding  by  the  Court,  that  he  was  the 
actual  owner,  is  not  so  dearly  against  eyidenoe  as  to  justify  us 
in  granting  a  new  trial  on  that  ground.  Mr.  and  Mrs.  Weisse 
prore  satis&ctoiily  that  there  were  eight'pictures^  and  sufficienily 
identify  them. 

The  judgment  should  be  affirmed. 


BOBXBT  J.  MUBRAT  V.  JACOB  ShASP, 

TttB  Omr  OF  Niw  Yobk,  and 

4 
t 

'When,  \j  an  ordinanoe  of  the  Oorporatiozi  of  the  City  of  Kew  York  a  pier  Is  directed 

'  to  be  bunt  or  extended,  the  payment  by  the  Ooiporation  of  one-third  of  the  ez- 
penee  la^  under  the  statute^  a  condition  precedent  to  the  acquisition  hj  the  Cor- 
poration of  a  right  to  receive  half  of  the  wharfage,  and  the  burthen  of  proving 
the  payment  rests  upon  the  Corporation.  The  statute  does  not  contemplate  that 
the  Cofpoiation  shall  pay  one-third  of  the  expense  in  advanoa  of  the  improvementi 
but  it  does  require  that  its  election,  to  make  such  payment^  shall  be  made  before 
the  work  is  begun,  and  that  the  payment  shall  be  made  within  a  reasonable  time 
after  the  work  is  completed.  Hence,  if  the  whole  expense  of  the  improvement 
has  been  home  by  private  owners  who,  fi>r  year%  have  received  the  whole  wharf- 
age^ the  Cofporation  cannot,  by  offering  to  pay  one-third  of  the  original  expense 
and  interest^  place  itself  in  the  same  position,  and  acquire  the  same  rights,  as  if 
sudi  payment  had  been  made  in  due  season.  Its  right,  by  making  the  payment^ 
to  acquire  a  share  of  the  whai&ge,  is  extinguished. 

When  the  private  owners  of  a  pier  have  an  exclusive  right  to  the  whariSige^  the  Cor* 
poration  cannot  legally  deprive  them  of  this  rights  by  ^yprepriating  the  dip^ 
adjoining  the  pier,  to  the  purposes  of  a  public  feny. 

If  such  a  power  may  be  exercised  by  the  Corporation^  it  can  be  so  only  upon  the 
payment  to  the  owners  of  a  just  compensation. 

Judgment  for  plaintiff  af&rmed  with  oosts. 
(Before  Bubb,  Boswobth  ft  Slosbok,  J.  J.) 
Heaid,  Kerch  11 ;  decided,  July  11, 1867. 

Appeal  by  defendants  &om  a  judgment  in  fikvor  of  the 
plainti£    The  action  was  brought  to  restrain  the  defendants 


640  CASES  IN  THB  SUPEBIOB  OOURT. 

MmnQT  T.  Shaipu 

from  interfering  with  the  exduaiye  lights  of  the  plaintiff  as 
owner  of  pier  No.  16,  in  the  city  of  New  York,  The  defence 
was,  that  the  slip  adjoining  the  pier  had  been  lawfully  granted, 
and  was  lawfully  us^  as  a  public  ferry,  and  that  th^  was  no 
other  interference  than  was  thus  occasioned. 

The  judgment  of  the  Court  at  Special  Term  contains  a  redtaJ 
of  the  £Etcts  found  by  the  Judge,  and  his  conclusions  ci  law 
theiefronL    It  is  intike  words  following : 

''  At  a  Special  Term,  held  at  New  York^  on  the 
twenty-third  day  of  January,  1855 : 
"  Present, — ^The  Hon.  John  Dueb,  Justice.  # 

<<  This  cause  coming  on  to  be  tried  at  a  Special  Term,  without 
a  Jury,  and  on  hearing  Messrs.  John  Sherwood  and  Samuel 
Sherwood,  of  counsel  for  the  pOdntif^  and  Mr.  R  J.  Dillon,  of 
counsel  for  the  defendants  the  Mayor,  Aldermen,  and  Com- 
monalty of  the  city  of  New  York,  and  Mr.  D.  D.  Field,  of 
counsel  for  the  defendants  Jacob  Sharp,  Freeman  Campbell,  and 
Btttherford  Moody;  and  it  appearing  to  the  Court  that  John 
Murray,  Jr.,  the  fether  of  the  plaintifl^  acquired,  by  virtue  of  the 
grant  of  May  10th,  1797,  to  said  John  Murray,  Jr.,  the  right  of 
wharfSstge  to  the  wharf  fronting  on  the  East  Biver,  constructed 
by  him,  in  front  of  his  premises,  and  in  front  of  the  side  whar^ 
at  the  foot  of  Wall  street,  being  the  whar&ge  of  98  feet;  that 
under  the  ordinances  of  the  Corporation  of  the  city  of  New 
York,  set  forth  in  the  case,  he  constructed  the  original  pier,  now 
known  as  pier  No.  16  East  Biyer ;  that,  in  like  manner,  he  con- 
structed the  first  extension  of  said  pier  in  or  about  1816. 

"  That  the  plaintiff  in  like  manner,  constructed  the  second 
extension  in  1840,  and  that  in  like  manner  he  constructed  the 
third  extension  in  1860 ;  and  that  no  portion  of  the  expenses  of 
constructing  the  said  whar^  or  the  successive  extensions  thereof 
has  ever  been  paid  or  tendered  to  be  paid  by  the  said  Mayor, 
Aldermen,  and  Commonalty  previous  to  the  commencement  of 
this  action.  That  the  plaintiff  has,  by  devise  and  purchase, 
become  the  sole  successor  to  the  rights  of  his  &ther,  the  said 
John  Murray,  Jr.,  and  that  the  said  John  Murray,  Jr.,  in  his 
lifetime,  and  the  plaintiff  as  his  successor,  always  received  the 
wharfiige,  and  exercised  acts  of  ownership  of  said  pier.    That 
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the  Mayor,  Aldermen,  and  Commonally  of  the  city  of  New 
York,  have  acquiesced  in  the  possession  and  owneiship  of  the 
said  John  Murray,  Jr.,  and  the  plaintiff  as  his  successor ;  that 
on  the  1st  of  July,  1862,  the  defendant  Sharp  received  from  the 
said  Mayor,  Aldermen,  and  (Commonalty  of  the  city  of  New 
York,  a  lease  of  the  slip  at  the  foot  of  Wall  street,  or  so  much 
thereof  as  belonged  to  the  said  The  Mayor,  Aldermen,  and  Com- 
monalty of  the  city  of  New  York,  together  with  the  northerly 
side  of  pier  15,  and  the  piivilege  of  establishing  and  running  a 
ferry  from  Wall  street  aforesaid  to  Brooklyn,  a  copy  of  which  is 
annexed  to  the  answer,  and  that  the  said  defendants  Campbell  and 
Moody  afterwards  acquired  one-half  the  interest  of  the  said  Sharp ; 
and  the  said  Sharp,  Campbell  and  Moody  thereupon  proceeded  to 
take  possession,  and  use  said  slip  for  feny  purposes,  entirely 
destroying  the  whai&ge  of  said  piier  No.  16,  on  the  southerly 
side,  aiui  outer  end  thereof.  And  it  appearing  to  the  Court  to 
be  a  just  conclusion  of  law,  from  the  &cts  abore  stated,  that  the 
plaintiff  is  entitled  to  the  relief  demanded  in  his  complaint : 

"  Now,  on  motion  of  J.  and  R.  H.  Sherwood,  attorneys  for  the 
plaintiff,  it  is  hereby  ordered  and  adjudged,  and  this  Court  doth 
order  and  adjudge,  that  the  right  and  title  of  the  said  plaintiff 
Bobert  J.  Murray,  is  hereby  fully  and  absolutely  established  to 
the  wharfage  of  the  whole  pier  No.  16  East  i^yer,  in  the  city 
of  New  York,  together  with  all  and  all  manner  of  cranage,  slip- 
age,  profits,  benefits,  advantages,  and  emoluments  growing, 
arising  or  accruing  fix>m  said  pier,  or  firom  any  part  thereof  or  . 
by  or  firom  the  northerly  side  of  the  slip,  at  the  foot  of  Wall 
street,  between  piers  Nos.  fifteen  and  sixteen,  and  adjacent  to  said 
pier  No.  sixte^i.  And  it  is  further  ordered  and  adjudged,  that 
the  defendants  Jacob  Sharp,  Freeman  Campbell  and  Rutherford 
Hoody,  their  agents,  servants,  and  all  others  acting  through  or 
imder  them,  be,  and  they  are  hereby  perpetually  enjoined  firom 
constructing,  building  or  erecting  any  bridge,  fenders,  or  other 
erections  or  obstructions,  in  or  upon  the  northerly  side  of  the 
slip  aforesaid,  adjacent  to  said  pier  No.  16,  and  firom  taking 
possession  o^  or  occupying  the  same,  or  firom  doing  any  other 
act  by  means  whereof  vessels  may  be  prevented  firom  having 
xminterrupted  and  firee  passage  to  and  from  pier  No.  16  on  the 
south^ly  side  or  the  end  thereof  or  firom  having  the  firee  and 
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uninterrapted  xiae  and  occupation  of  the  berths  on  said  southerly 
side  and  end  of  the  said  pier. 

"  And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  plaintiff  have  judgment  against  the  said  defendants  Jacob 
Sharp,  Freeman  Campbell,  and  Butherford  Moody,  for  the  sum 
of  two  hundred  and  seventy-three  ^^  doUars  for  his  costs  and 
charges,  and  that  he  have  judgment  against  the  said  The  Mayor, 
Aldermen,  and  Commonalty  of  the  city  of  New  York,  for  the 
sum  of  seventy-seyen  /rV  dollars  for  such  of  the  aforesaid  costs 
and  charges  as  have  accrued  to  the  plaintifis  since  the  eighth 
day  of  April,  1864,  when  the  said  The  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  New  York  were  made  parties  de- 
fendants." 

All  the  material  parts  of  the  evidence  given  on  the  trial  are 
stated  in  the  opinion  of  the  Court  at  General  Term, 

i>.  jD.  Fiddf  for  defendants.  Sharp,  Campbell,  and  Moody, 
appellants,  denied  that  the  plaintiff  had  made  out  any  title,  by 
prescription  or  otherwise,  to  the  pier  in  question  or  its  exten- 
sions. The  ordinances  of  the  Common  Council  imder  which  the 
extensions  were  made,  he  insisted,  were  all  made  with  the  evident 
design,  apparent  on  their  feu^e,  that  the  city  should  contribute  to 
the  expense,  and  thus  acquire  a  right  to  the  side  whar&ge,  and 
that  it  must  be  presumed  that  these  ordinances  were  conformed 
to;  and  if  so,  they  were  a  foil  defence.  He  further  insisted  that 
even  if  the  resolutions  had  not  been  conformed  to,  the  city  was 
not  concluded,  by  the  negligence  of  it3  agents,  fironi  now  asserting 
its  rights.  An  account  may  be  taken  as  between  the  plaintiff 
and  the  city,  of  the  expenses  and  receipts,  and  the  city  be  chaiged 
with  its  share  of  the  expenses.  And  that  if  it  had  been  shown 
that  the  plaintiff  or  his  predecessor,  had  become  entitled  to  the 
exclusive  right  to  the  inside  wharfage,  that  must  be  deemed  to  be 
held  in  subordination  to  the  rights  of  the  city  to  fill  the  slip,  or 
use  it  for  the  purposes  of  the  city. 

The  grant  or  license  to  him  would,  in  that  case,  be  construed 
as  a  grant  or  license  to  receive  the  wharfiEige  of  the  slip,  so  long 
as  it  was  not  wanted  for  city  purposes  and  no  longer.  {The 
MayoTj  Ac^  v.  Whiting^  7  Barb.  485.) 

B.  Busteed  and  KV.B.  Wikox9on^  far  the  Corporatton,  made 
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it  a  point,  that  the  Superior  Oonrt  has  no  general  or  special 
equity  jurisdiction,  and  that  it  is  beyond  the  power  of  the  legis- 
lature, under  the  Constitution,  to  confer  such  jurisdiction. — Con- 
stitution, 1846,  Art.  14,  g  12;  Art  6,  §§  8,  6,  10,  14;  Beuhena  v. 
Jod,  8  Kern.  488. 

The  other  points  argued  by  the  counsel  were  substantially  the 
same  as  those  for  the  other  appellants. 

John  Sherwood^  for  the  plaintiff,  contended,  upon  the  proofi 
which  he  examined  in  detail,  that  tibe  plaintiff  had  made  out  a 
dear  and  full  title  to  the  pier  and  its  extensions,  and  the  wharf- 
age arising  therefirom ;  and  that,  if  any  grant  was  necessary,  the 
Court  was  bound  to  presume  that  a  grant  had  been  made  (3 
Kent's  Com.  442,  aud  cases  there  cited),  and  that  the  rights  of  the 
plaintiff  could  not  be  abrogated  or  infringed  by  a  ferry  license 
from  the  Corporation  to  the  other  defendants,  nor  was  it  probably 
the  intention  of  the  Corporation  to  infringe  them,  as  the  lease  to 
Sharp  was  only  for  so  much  of  the  slip  as  belonged  to  the  Cor- 
poration, thus  showing  that  the  Corporation  did  not  claim  the 
whole,  and  giving  full  notice  to  Sharp  of  the  plaintiff's  rights. 
The  counsel  also  insisted  that,  if  the  Corporation  has,  by  its  char- 
ters, the  right  of  granting  and  establishing  ferries,  it  is  in  sub- 
serviency to  the  right  of  eminent  domain,  which  the  State  may 
j^ulate  by  statute;  and  land  for  ferry  uses,  whether  belonging 
to  the  state  or  private  individualfl,  can  only  be  obtained  by  just 
compensation. — Pipkin  v.  WinnSj  2  Dev.  N.  C.  Bep.  408. 

The  lessee  of  the  ferry  cannot  use  it,  without  being  the  owner 
of  the  land,  or  obtaining  a  right  of  "  way,  public  or  private." — 
Peter  v.  KendaU,  6  Barnwell  &  Cress.  703 ;  8  Kent's  Coms.  420, 
note  d.  * 

And,  in  conclusion,  that  the  construction  of  South  street,  the 
grant  of  wharfage  for  98  feet  of  bulkhead,  the  construction  of  the 
entire  pier,  at  the  times  and  in  the  manner  directed  by  the  Cor- 
poration, wholly  at  the  plaintiff's  expense,  and  the  use  and 
possession  of  the  pier,  as  made  for  fifty  years,  under  claim  of 
Tight  acquiesced  in  by  the  Corporation,  with  full  notice  to  Sharp, 
conclude  and  estop  both  the  Corporation  and  Sharp  from  deny- 
ing the  plaintiff's  right  to  the  pier,  and  a  range  of  berths  upon 
the  aoullLerly  side. — 8  Kent's  Coma  442-446 ;  Ooming  y.  Gtyuldy 
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16  Wend  581^85 ;  17  Wend.  561,  and  cases  dted;  JEmburyT. 
Oonnor^  8  Corns.  618 ;  6  Sandford,  17. 

By  the  Coubt.  Slossok,  J. — ^The  action  is  bionght  to  esta- 
blish the  ownership  and  possession  of  the  plaintiff  in  the  pier 
No.  16,  East  Biver,  at  the  foot  of  Wall  street,  and  to  restrain  tiie 
defendants,  Sharp,  Campbell,  and  Moodj,  in  making  the  neces- 
sary erections  for  the  purposes  of  the  ferry  recently  granted  to 
Sharp  by  the  Corporation,  from  so  approaching  the  pier  as  to 
interfere  with  the  access  of  vessels  to  the  berths  nsoally  occupied 
by  them  alongside  the  pier,  and  thus  deprive  the  plaintiff  of  his 
lights  of  wharfage. 

The  plaintiff  claims  title  to  the  pier,  as  devisee  under  the 
will  of  his  fsither,  John  Murtay,  Jr.,  in  respect  to  one-third, 
and  as  purchaser  firom  the  devisees  of  the  other  two-thirds* 

The  defendants,  Sharp,  Campbell,  and  Moody,  claim  title  to 
the  use  of  the  entire  slip  between  piers  number  16  and  15,  for  the 
purposes  of  a  ferry,  under  a  lease  £rom  the  Corporation  to  Sharp, 
dated  the  first  day  of  July,  1852,  for  a  term  of  ten  years,  whereby 
the  slip  at  the  foot  of  Wall  street,  witii  the  northerly  side  of  pier 
numb^  15,  is  demised  to  him  for  the  term  aforesaid,  with  ibe 
right  to  establish  a  ferry  &om  that  point  to  Brooklyn. 

In  the  granting  clause  of  the  lease  is  this  qualification:  "or 
so  much  thereof  (the  slip)  as  belongs  to  the  parties  of  the  first 
part"  (the  Corporation) ;  and  while  the  "northerly  side  of  num- 
ber 15  "  is  granted  in  terms,  no  reference  whatever  is  made  to  the 
pier  in  dispute,  number  16,  which  forms  the  corresponding 
northerly  boundary  of  the  slip. 

On  the  10th  day  of  May,  1797,  the  Corporation  made  a  grant  to 
John  Murray,  Jr.,  as  proprietor  of  the  upland,  of  a  water  lot  in 
fix>nt  of  his  land,  at  the  north-easterly  comer  of  Wall  street,  and 
what  is  now  South  street  By  the  terms  of  his  grant  he  was  to 
construct  South  street,  of  70  feet  in  width,  and  a  wharf  in  Wall 
street  of  25  feet  in  width,  fironting  the  basin  or  slip  which  at 
that  place  ran  up  into  the  town.  The  lot  granted,  exclusive 
of  the  street)  was  78  feet  in  width,  fronting  on  South  street^ 
and  the  whole  bulkhead  in  South  street,  including  the  wharf 
to  be  built  by  him  on  Wall  street^  was  98  feet  in  extent,  and  the 
Corporation  covenanted  tiiat  on  his  building  said  streets  aad 
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wharb  he  should  be  £>r  erer  entitled  to  the  whaifiige  fiom  the 
wharf  fronting  the  East  Biyer,  which  would  be  98  feet  as 
aforesaid. 

Pier  Nnmber  16  was  originally  constructed  by  John  Murray, 
Junior,  at  his  own  expense,  under  an  ordinance  of  the  (Corpora- 
tion, passed  on  the  first  day  of  June,  1801,  under  authority  of 
the  Act  of  the  Legislature  of  April  the  Sd,  1798,  entitled  ''An 
Act  concerning  certain  Streets,  Whanres,  and  Piers,"  &c. ;  re- 
enacted  the  8d  day  of  April,  1801.  It  was  constructed  at  a 
point  of  the  bulkhead  22  feet  11  inches  northerly  fix>ni  the  juno* 
tion  of  Wall  street  and  South  street 

By  the  act  in  question,  the  Corporation  were  authorized  to 
direct  piers  to  be  sunk,  &c.,  at  the  expense  of  the  proprietors  of 
the  opposite  lots;  and  it  was  proyided,  that  if  the  said  proprie- 
tors i^oxdd  refill  or  neglect  to  construct  the  piers,  according  to 
the  directions  of  the  Corporation,  that  body  might  itself  coni* 
struct  them  at  their  own  expense,  and  would  then  be  entitied  to 
leceiye  the  wharffige  to  accrue  therefrom,  to  their  own  use,  by 
way  of  compensation. 

An  additional  section  was  added  to  the  act,  as  re-enacted  in 
1801  (section  7),  by  which  it  was  proyided,  that  it  should  be 
lawful  for  the  Corporation  to  grant  to  the  owners  of  the  lots 
fionting  on  the  streets,  &a,  ''  a  common  interest  in  the  piers  to 
be  sunk  in  front  of  each  street,  in  proportion  to  the  breadth  of 
their  respectiye  lots,  under  such  restrictions  and  regulations,  and 
within  such  limits,"  as  to  the  Corporation  should  seem  just 

By  the  ordinance  of  the  first  day  of  June,  1801,  the  owners  of 
lots  fronting  on  South  street,  between  Wall  street  slip  and  Fly 
Market  slip,  were  ordered  to  make  and  complete  a  pier  on  the 
northeast  side  of  Wall  street,  within  a  certain  time,  ''  on  doing 
which  the  Corporation  would  grant  the  piers  to  the  owners  of 
said  lots,  reserying  in  the  si^d  grant  the  exdusiye  right  in  the 
Corporation  of  whar&ge  and  slippage  on  the  side  of  each  pier 
adjoining  a  public  slip." 

The  pier  was  constructed  by  Murray,  but  no  grant  was  in  &ct 
eyer  made  of  it  to  him. 

In  1804  the  Corporation  brought  an  action  for  money  had 
fmd  receiyed  against  one  Bichard  Scott^  who  had  receiyed  the 
whar&ge  from  the  pier  under  a  right  deriyed  from  Murray,  to 

85 


64e  CASES  m  THE  SUPEBIOB  COURT. 

ICuiray  y.  Bhvpu 

leoover  the  proportion  of  it  deriyed  from  the  southerly  side  <^ 
the  slip ;  but  the  Supreme  Court,  without  decidiag  the  question 
of  the  defendaaVs  title,  held  that  the  Corporation  had  made  no 
title  in  themselyes,  as  firom  the  form  of  the  action  they  were 
bound  to  hare  done;  that  the  Corporation  could  not  establish 
any  right  to  the  wharfage  in  themselves,  inaEonuch  as  the  land 
on  which  the  pier  was  erected,  had  nerer  been  granted  to  them 
by  the  Legislature,  (it  lying  outside  of  the  400  feet  granted  to 
the  Corporation  by  the  Montgomery  Charter,)  nor  was  the  soil 
under  water,  oyer  which  the  vessels  lay,  in  the  Corporation ;  and 
that  no  grant  could  be  implied  fiom  the  terms  of  the  Act  (1798- 
1801) ;  that  the  Corporation  could  only  grant  as  attorneys  for 
the  public,  in  case  piers  were  sunk,  and  that  the  authority  given 
them  by  the  Act,  to  impose  restrictions  and  regulations  in  making 
the  piers,  did  not  give  them  the  right  '^to  reserve  the  whar&ge 
to  themselves,  which  was  to  be  theirs  only  in  case  of  de£EUilt  in 
the  owners  of  the  lots  in  sinking  the  piers,"  and  that  the  reser- 
vation of  that  right  in  the  Ordinance  of  the  first  day  of  June^ 
1801,  made  no  difference,  and  was  not  binding  on  the  defendant 
— ^no  grant  containing  such  a  reservation  having  been  in  &ct 
made  to  Murray;  that  the  right  to  sink  piers  was  a  right  secured 
to  the  owners  of  the  opposite  lots  by  the  acts  in  question,  and 
which  could  not  be  impahied  by  mere  resolutions  of  the  Corpo- 
ration, to  which  such  owners  were  not  parties ;  and  judgment 
was  given  for  the  defendant    (1  Caine's  R  548.) 

The  pier,  as  origiaally  constructed,  was  about  180  &et  in 
length. 

In  1806,  the  Legislature  passed  an  Act,  in  relation  to  wharves, 
slips,  &a,  by  which  it  was,  among  other  things,  enacted  (section 
2),  that  in  all  cases  where  the  Corporation  should  think  it  for 
the  public  good  to  enlarge  any  of  the  slips  in  the  city,  they 
fihoxild  have  power  to  do  so,  '^  and  upon  paying  one-third  of  the 
expense  of  building  the  necessary  piers  and  bridges,  shall  be 
entitled  not  only  to  the  slippage  of  that  side  of  the  said  piezB 
which  shall  be  adjacent  to  such  slips,  but  also  to  one  half  of  the 
whar&ge  to  arise  fix>m  the  outermost  end  of  the  said  piers." 

In  Marshall  v.  Vultee^  1  E.  D.  Smithes  Common  Pleas  B^ 
806,  it  was  held  that  the  expression,  ^'  enlarge  any  of  the  dxpa^^ 
&C.,  applied  as  well  to  their  extension  into  the  liver  as  to 
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widening,  and  the  same  oonstruction  was  given  to  the  expression, 
in  Thompson  v.  !I%e  Oity,  Jbc,  of  New  York,  (8  Sandford  R  487). 

In  1816  the  pier  was  extended  70  feet,  under  an  act  of  the 
Common  Council.  In  the  Beport  of  the  Committee  of  the  Board, 
on  the  subject  of  this  extension,  it  is  added,  "  one-thiid  of  the 
expense  will  of  course  be  borne  by  the  Corporation." 

The  case  does  not  show  by  whom  the  expense  of  this  exten- 
sion was  paid;  but  it  is  certain  that  the  Corporation  paid  no 
part  of  it,  and  every  presomption  is  in  &vor  of  the  whole  having 
been  paid  by  Murray, 

In  1840  the  pier  was  furthcT  extended  77  feet  by  resolution 
of  the  Common  Council,  which  also  embraced  the  extension  of 
six  other  piers  on  the  E!ast  Stiver. 

In  the  Beport  of  the  Committee  of  the  Board  of  Aldermen  on 
the  subject  of  this  extension,  it  is  said  that  "two  of  the  aforesaid 
piers  (numbers  16  to  23  inclusive)  are  private  property.  Three 
are  owned  by  individuals  and  the  Corporation  jointiy,  and  two 
are  the  property  of  the  City  exdnsively,"  but  does  not  desig- 
nate which  are  tiius  distinctiy  owned. 

It  appears  that  in  the  Ml  of  1850,  about  two  years  before  the 
commencement  of  this  suit^  the  maps  in  the  Street  Commiasion- 
er's  office,  on  which  these  piers  are  designated,  one  of  which  is 
that  of  Daniel  Ewen,  of  January  the  Ist,  1849,  were  colored,  so 
as  to  distinguish  between  those  which  were  owned  by  indi- 
viduals, and  those  owned,  in  whole  or  in  part,  by  the  Corpora- 
tion ;  the  private  piers  were  colored  blue,  and  those  in  which 
the  Corporation  were  interested,  brown.  Pier  No.  16  was 
colored  blue.  The  coloring  was  done  by  order  of  the  Street 
Commissioner. 

This  &ct  would  not  in  itself  be  conclusive  as  a  recc^nition  by 
ihe  Corporation  of  Murray's  tide  in  the  pier  in  question;  but^ 
in  connection  with  other  &cts,  it  is  important  in  showing  what 
was  the  general  understanding  in  respect  to  the  nature  of  the 
ownership. 

In  a  map  of  Dougherty,  made  in  1828,  on  file  in  the  Street 
Conmiissioner's  office,  and,  of  course,  made  long  after  the  first 
extension,  a  space  of  22  &et  11  inches  is  reserved  along  the 
southerly  side  of  pier  Number  16,  and  marked  '*one  range  <^ 
berths,  private." 
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In  the  bills  for  taxed  fbr  piera  NiunbeTS  16, 17,  and  18,  for 
the  years  1861  and  1862,  made  ont  against  Murray  and  others, 
they  are  charged  for  the  whole  tax  on  Nos.  16  and  17,  and  for 
only  one  half  of  that  on  No.  18,  in  which  latter  pier  confessedly 
the  Corporation  are  interested  to  that  extent 

The  pier  was  again,  and  for  the  last  time,  extended,  with  ten 
others,  in  1860,  by  order  of  the  Common  Council,  and  $12,000 
appropriated  "to  defray  the  proportion  of  the  expense  to  be 
borne  by  the  Corporation." 

In  the  Beport  of  the  Committee  of  the  Board  of  Assistants  on 
the  subject  of  this  extension,  it  is  stated  that  the  Corporation  are 
interested  only  to  the  extent  of  a  half  interest  in  four  of  the^ 
piers,  and  the  appropriation  of  $12,000  must  be  held  to  have 
been  applicable  to  those  piers  only. 

By  the  Besolution  of  the  Common  Council  referred  to,  this  last 
extension  was  directed  to  be  made  "by  the  propiietois"  of  the 
piers,  under  the  direction  of  the  Street  Commissioner. 

Both  of  these  extensions  of  Pier  Number  16  were  made  by 
Murray.  The  contract  for  the  extension  of  1840  appears  to  have 
been  made  with  the  Street  Commissioner,  and  that  for  1860, 
with  Murray.    Murray  paid  for  both  extensions. 

Dubois,  one  of  the  contractors  for  both  extensions,  says,  he 
tiiinks  the  Corporation  did  not  pay  for  any  part  of  the  contract 
for  1860,  and  he  does  not  know  that  they  paid  for  any  part  of 
the  extension  of  1840,  though  he  says  they  did  pay  for  a  part  of 
Number  18. 

The  evidence  of  Hussey  is  very  conclusive,  that  the  contrads 
for  the  extension  of  1860  were  made  with  die  proprietors,  and 
that  they  paid  all  the  expense,  and  the  Corporation  none  of  it 

There  is  no  evidence  to  show  that  the  Corporation  ever  paid 
or  offered  to  pay  one-third  or  any  portion  of  either  of  these 
extensicms. 

From  the  time  the  pier  was  first  built  up  to  1811,  the  entire 
wharfage  was  received  by  Murray — ^it  was  collected  and  paid  to 
him  by  Thompson,  the  wharfinger. 

Thompson  was  succeeded  as  wharfinger  by  Jacob  Frosty  who 
died  in  May,  1888.  William  Frost  succeeded  Jacob,  and  acted 
as  wharfinger  untQ  1860,  when  he  was  succeeded  by  Stephen 
A.  Frost     Stephen  acted  under  Jacob  one  year  before  his 
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death,  and  under  William  during  the  whole  of  his  period,  and 
since  1860  has  acted  as  sole  wharfinger;  and  he  swears  that 
during  the  whole  of  that  tune  the  wharfage  of  one  tier  of  bertJis 
had  been  collected  and  paid  to  the  proprietors. 

It  does  not,  it  is  true,  appear  to  whom  Jacob  Frost  paid  the 
whar&ge  during  the  period  up  to  one  year  anterior  to  his  death, 
but  the  Corporation  neyer  made  any  daim  to  the  whar&ge  after 
his  death,  and  none  of  it  was  ever  paid  to  them  during  Thomp- 
son's time;  and  the  inference,  as  one  of  &ct,  is,  I  think,  irresis- 
tible, that  the  wharfistge  during  that  period  was  paid  to  Murray, 
as  owner. 

The  expense  of  dredging  the  slip,  made  by  order  of  the  Corpo- 
lation,  was  on  one  occasion  at  least,  before  1860,  paid  for  by 
Frost,  and  the  taxes  for  the  whole  pier  have  been  paid  &r  out  of 
the  collections  of  whar&ge,  at  least  since  18SS. 

The  whar&ge  was  collected  from  all  sides  of  the  whar^  and 
on  the  outer  end. 

The  ordinance  for  filling  up  Old  Coffee  House  Slip  (which  ran 
up  into  the  town),  was  passed  in  1883,  and  by  Map  of  Ewen  of 
January  the  1st,  1849,  before  referred  to,  it  appears  that  the 
filling  up  extended  to  a  considerable  distance  outwardly  beyond 
the  eastwardly  line  or  bulkhead  of  South  street,  into  the  space 
between  the  piers,  except  as  to  a  strip  of  some  feet  in  breadth, 
next  to  the  Pier  No.  16,  which  is  left  open  firom  the  said  out^ 
ward  line  or  bulkhead  of  the  street 

This  is  the  space,  undoubtedly,  which  is  marked  22  feet  11 
inches,  being  the  portion  of  the  bulkhead  of  South  street,  built  by 
Murray,  which  lay  south  of  the  pier  originally  constructed  byhim. 

As  the  bulkh^  on  the  old  slip  in  Wall  street  was  to  be  26 
feet  in  width,  the  commencement  of  the  pier  at  22  feet  11  inches 
fix>m  the  southerly  line  of  that  bulkhead,  would  make  the  south- 
erly line  of  the  pier  to  be  opposite  the  bulkhead  in  Wall  street, 
and  not  opposite  to  the  lot  conveyed  to  Murray  by  the  grant  of 
1797,  at  the  point  where  it  abuts  on  South  street;  and  the 
counsel  for  the  defendants  daim  that  the  Corporation  could  not 
giye  authority  to  erect  the  pier  at  such  a  point,  their  authority 
under  the  Act  of  1798  extending  only  to  the  giving  of  a  license 
to  erect  a  pier  opposite  to  the  lots  of  the  proprietors  at  whose 
expense  it  is  to  be  built. 
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The  cotmflel  for  the  plaintiff^  in  reply,  sajs,  that  though  this 
may  be  literallj  true  in  respect  to  the  portion  of  Murray's  lot  at 
the  comer  of  South  and  Wall  street^  it  does  not  follow  that  the 
southerly  line  of  the  pier  is  not  opposite  the  lot,  since  the  line 
of  Wall  street  tends  outwardly  or  widens  as  it  approaches  the 
river,  and  that  a  line  drawn  perpendicularly  firom  the  rear 
of  the  lot  would  indude  or  strike  the  southerly  line  of  the 
pier. 

If  this  be  so,  it  puts  an  end  to  this  objection^  It  is,  moreorer, 
an  objection  which  is  not  entitled  to  much  &yor,  after  an  undis- 
turbed possession  of  the  pier  by  Murray  and  his  descendants  of 
oyer  fifty  years. 

On  a  review  of  all  the  £eu^  it  is  dear  that  the  plaintiff  has  a 
good  title  to  the  pier  with  its  extensions,  as  against  the  Coipo- 
ratioiL 

He  and  those  under  whom  he  claims  have  been  in  the  ezdu- 
sive  possession  of  the  original  pier,  receiving  to  their  own  use  its 
entire  emoluments,  fix)m  the  period  of  its  first  construction  in 
1802,  to  the  time  when  this  suit  was  commenced,  being  all  of  60 
years,  and  daiming  aU  the  time  to  be,  and  acting  as,  the  sole 
owners  thereof— they  have  also  been  in  the  exdusive  possession 
of  the  first  extension,  and  in  the  receipt  of  its  wharfi^  under 
like  claim  of  exdusive  ownaship,  since  1816,  a  period  of  86 
years  before  Ae  oormnencement  of  this  action. 

In  respect  to  the  two  last  extensions,  it  is  true  that  the  posses- 
sion is  not  yet  of  sufficient  duration  to  constitute  a  title  by  pre- 
scription, but  I  do  not  think  the  plaintiff's  rights  depend  on. 
establishing  a  prescription;  the  pier  with  its  extensions  was 
lawfully  constructed  by  the  plaintiff  and  those  under  whom  he 
daims,  under  an  authority  of  an  Act  of  the  Legislature,  which 
gave  them  the  right  so  to  construct  it,  and  under  the  sanction 
and  licence  of  an  ordinance  of  the  Corporation  made  in  pursu- 
ance of  such  Act  The  Corporation  have  no  tide  in  the  lands 
on  which  the  pier  is  built,  and  it  is  not  necessary  for  the  plaintiff 
to  establish  an  adverse  possession  as  against  them.  The  length 
of  time  during  which  the  plaintiff  has  enjoyed  the  original  pier 
and  the  first  extension,  is  not  referred  to  as  showing  he  has  a 
good  prescriptive  right  to  the  pier,  but  as  showing  that  his  claim 
of  exdusive  ownership  has  never  been  disputed  by  the  Corpora- 
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tion,  and  that  after  sach  a  lapse  of  time  there  is  no  equity  in 
allowing  them  now  to  set  np  a  hostile  one. 

Alike  equity  in  &yor  of  the  plaintiff,  though  not  strengthened 
by  so  long  a  poffleasion,  existB  in  respect  to  the  two  last  exten- 
sions.  The  Corporation  not  only  did  not  offer  to  contribute  any 
portion  of  the  expense  of  their  erection,  but  allowed  the  plaintiff 
to  construct  them  both  at  his  sole  expense,  and  to  enter  into 
possession  as  exclusiye  owner,  and  take  to  his  own  use  exdu- 
BLvely  the  entire  wharfage — ^the  extensions  firom  the  time  they 
were  made  became  part  and  parcel  of  the  original  pier,  and  the 
Corporation,  well  knowing  tiie  plaintiff's  rights  in  the  latter, 
aUo wed  him  to  continue  in  the  exercise  of  the  same  rights  of  own- 
eiBhip  in  respect  to  the  extensions,  which  he  had  exercised  in 
respect  to  the  original  pier. 

The  Corporation,  unless  they  had  built  the  pier  exclusirely  at 
their  own  expense,  on  a  refusal  by  Murray  to  unite  in  its  con- 
struction, could  never  have  acquired  a  right  to  any  portion  of 
the  whar&ge,  except  on  the  condition  of  paying  one-third  of  the 
expense  of  its  construction.  They  have  never  either  paid  or 
tendered  payment  of  one-third  or  any  portion  of  the  expense  of 
either  extension. 

They  now,  however,  claim  the  right  to  make  such  payment^ 
and  to  have  an  account  fix)m  the  plaintiff  in  respect  to  the 
wharfiige  to  which  they  would  have  been  entitled,  had  they 
made  the  payments  in  time.    This  claim  is  wholly  untenable. 

The  Acts  of  1798,  1801,  and  1806,  admit  of  no  such  con- 
struction. 

The  Act  of  1806  plainly  contemplates  an  election  both  on  the 
part  of  the  Corporation  and  the  in(tividual  owners  of  the  lots,  at 
whose  expense  the  piers  are  to  be  constructed  or  extended,  and 
that  such  election  should  be  made  at  the  time  the  improvement 
is  to  be  made — ^not  afterwards;  and  it  makes  the  payment  of 
on&-third  of  the  e:cpenae  of  the  improvement  by  the  Corporation 
aconditionpreoedenttotherighttoany  portion  of  the  whar&ge, 
if  the  private  owners  actually  consent  to  build  it. 

The  Corporation  have  the  election  to  pay  one-third  of  the 
ei^nse,  and  on  such  payment  to  take  to  their  own  use  one-half 
the  whai&ge. 

The  private  owners  have  an  election  to  xmite  or  to  refuse  to 


668  CASES  m  THE  SUFEBIOB  COUBT. 

Mmnij  ▼.  Sharp. 

tmite  in  the  constructioiL  If  ihej  elect  to  tmite,  but  the  Cor- 
poration does  not  dect  to  pay  the  one-thiid  of  the  expense,  the 
private  owners  may  construct  the  whole  at  their  own  expense, 
and  take  the  entire  emoluments.  If  they  so  elect,  and  the  Cor- 
poration also  elects  to  pay  its  one-third,  each  takes  one-half  of 
the  whar&ge.  If  the  private  owners  refiise  altogether  to  oonlri- 
bute  to  the  expense,  the  Corporation  may  build  the  whole,  and 
take  the  whole  whar£aige,  cutting  off  all  previous  rights  of 
whar&ge  which  the  private  owners  may  have  had,  or  perhaps 
under  Section  8  of  the  Act  of  1806  may  grant  the  right  to  con- 
struct the  pier,  and  receive  the  profits  there(^  to  others. 

If  a  portion  of  the  owners  consent  to  unite,  and  others  do  not^ 
the  Corporation  may,  under  Section  4  of  the  Act  of  1806,  unite 
with  those  who  do  consent,  and  entitle  themselves  to  the  prc^xir- 
tion  of  the  whar£Eige  which  would  otherwise  have  gone  to  the 
parties  refusing. 

The  whole  policy  of  the  Act  requires  this  election  to  be  made 
in  reference  to  the  improvement,  as  one  to  be  made,  and  bef(»e 
it  is  made. 

The  statute  does  not,  we  think,  contemplate  that  the  Corpora- 
tion should  pay  the  one-third  of  the  expense  in  advance  of  the 
improvement,  but  rather  that  the  whole  expense  is  in  the  first 
instance  to  be  borne  by  the  private  owners ;  but  it  clearly  con- 
templates that  the  election  should  be  made  befoi^  the  work  is 
begun,  and  if  made  that  the  payment  should  follow  within  a 
reasonable  time  after  it  is  completed.  That  it  contemplates  such 
an  election  to  be  made  before  the  work  is  entered  upon  is  dear 
from  this,  that  the  private  owners  may  be  wholly  or  greatly 
influenced  in  making  their  own  election,  according  as  they  are 
assured  that  the  Corporation  will  or  will  not  bear  any  portion  of 
the  expense. 

Now  it  is  claimed  in  respect  to  the  first  extensioiL  that  of 
1816,  there  was  a  declared  election  on  the  part  of  the  Corpora- 
tion contained  in  the  report  of  the  Committee,  upon  which  the 
ordinance  which  directed  the  work  to  be  done  was  passed,  and  to 
be  found  in  these  words,  "one-third  of  the  expense  will  of 
course  be  borne  by  the  Corporation." 

The  report  having  been  adopted,  this  was  undoubtedly  a 
declaration  on  the  part  of  the  Corporation,  of  an  intention  to 
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pay  their  proportion  of  the  expense;  but  nearly  forty  years 
have  elapsed  sinoe  it  was  made,  and  no  tender  has  ever  been 
made  of  it,  or  of  any  part  of  it,  and  no  claim  interposed  nnder 
or  by  virtue  of  it;  and  it  mnst  be  assumed  after  a  forty  years' 
acquiescence  in  Murray's  receipt  of  the  whar&ge,  without  claim 
on  their  part,  that  the  election  has  been  wholly  abandoned. 

The  statute  contemplates  an  effective  election — an  election  to 
be  followed  up  by  payment,  and  it  is  not  nntil  the  payment  is 
actually  made,  or  tendered,  that  the  right  to  the  wharfistge 
accrues.  Moreover,  the  Corporation,  by  making  the  lease  to 
Sharp,  have  precluded  themselves  from  any  benefit,  if  they  had 
any,  to  be  derived  from  this  bygone  election,  and  from  any 
benefit  of  an  election  which -they  might  now  make,  if  entitled  to 
maike  it  The  object  of  the  statute  in  giving  the  election  to  the 
Corporation  at  all,  was  to  entitie  them,  in  case  of  its  exercise,  to 
half  the  wharfage ;  but  the  whole  slip  having  been  let  to  Sharp 
for  the  purpose  of  a  ferry,  all  right  to  receive  wharfege  from  the 
pier,  and  all  ability  to  earn  it,  would  be  gone. 

Sharp,  by  his  grant  fix)m  the  Corporation,  acquired  no  better 
title  than  the  Corporation  possessed.  The  terms  of  his  grant  are 
significant — the  grant  is  of  so  much  of  the  slip  as  belongs  to  the 
Corporation,  together  with  the  northerly  side  of  pier  No.  15. 

Nothing  coxQd  be  a  stronger  disclaimer  on  tiie  part  of  the 
Corporation,  so  &r  as  Sharp's  rights  are  concerned,  of  any  right 
to  the  opposite  pier  No.  16.  He  took  with  fiiU  notice  that  the 
Corporation  made  no  claim  to  any  portion  of  the  latter  pier,  and 
he  acquired  only  such  a  right  in  the  sUp  as  his  grantors  had  the 
right  to  convey.  If)  as  against  the  plaintiff,  the  Corporation 
had  no  right,  they  could  give  none  to  Sharp. 

Judge  Hoffman,  in  his  valuable  "  Treatise  upon  the  I^te 
and  Eights  of  the  Corporation  of  the  city  of  New  York  as  Pro- 
prietors," at  page  129,  states  it  as  a  viduable  rule  in  the  con- 
struction of  the  terms  of  a  Ferry  Grant,  supported  by  authority, 
that  "  in  ascertaining  the  limits  of  the  grant  and  in  construing 
the  grant,  the  rule  applicable  to  grants  by  individuals  is  reversed, 
and  the  implication  is  against  the  grantee.  The  language  is  to 
be  strictly  construed,  so  that  nothing  shall  pass  unless  dearly 
intended,  and  by  language  plainly  competent  to  pass  it." 

The  defendants,  hoover,  contend  that  even  if  Murray  had  an 
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ezdusiye  piopextj  in  the  pier  and  the  wharlGage  incident  thereto^ 
he  held  it  in  suboidination  to  a  paramount  right  in  the  Corpora- 
tion to  appropriate  the  slip  at  any  time  to  the  purposes  of  a 
public  ferry.  They,  the  Corporation,  allege  in  their  answer,  that 
it  has  hitherto  be^n  jthe  invariable  practice  in  the  city  of  New 
York  for  the  grantees  and  owners  of  piers,  whenever  they  have 
received  whar£eige  for  the  sides  of  such  piers,  to  do  so  in  subordi- 
nation to  the  rights  of  the  Corporation  at  pleasure  to  control, 
occupy,  use,  or  fill  up  the  adjoining  slips,  and  thus  to  cut  off  the 
foture  receipt  of  the  whar&ge — ^that  in  such  cases  the  receipt  of 
the  whar&ge  has  been  permitted  by  them  only  while  ihe  sUps 
were  not  used  or  taken  by  them,  or  granted  to  others^  and  that 
80  soon  as  the  slips  were  used,  taken,  or  granted  by  the  Cor- 
poration, the  authority  or  permission  to  receive  such  whar&ge 
ceased. 

If  this  is  an  allegation  of  a  custom  acted  upon  by  other 
grantees  of  piers,  &c,  we  can  only  say,  it  is  a  custom  which  does 
not  bind  or  conclude  the  plaintiffl 

If  it  is  an  allegation  of  the  relative  legal  rights  of  the  parties, 
that  is  the  question  which  we  are  now  to  consider. 

That  the  absolute  and  exclusive  right  of  establishing,  main- 
taining, and  regulating  public  ferries  from  the  Island  of  New 
York  to  adjacent  places,  is,  under  the  several  charters  of  the  city 
and  the  laws  of  the  State,  vested  in  the  Corporation  of  the  dty, 
IB  beyond  all  doubt. 

They  hold  this  right  in  trust  for  the  public  convenience  and 
benefit 

So  also  the  authority  given  by  the  Legislature  to  the  Corpora- 
tion to  erect  wharves  and  piers  (Act  of  April  the  Sd,  1798),  is 
one  given  for  the  public  benefit,  and  to  be  exercised  by  the 
Corporation  as  trustees  for  the  public  Among  other  objects 
specified  in  the  preamble  of  the  Act  of  1798,  is  this ;  that  the 
erection  of  streets  fronting  the  river,  with  bulkheads  and  piers, 
would  conduce  to  the  improvement  and  health  of  the  city,  and 
'^  to  the  safety  of  such  ships  or  vessels  as  may  be  employed  in 
the  trade  and  commerce  thereof." 

The  right,  in  both  cases,  is  one  having  a  great  public  accom- 
modation and  benefit  in  view. 

Is  the  right  to  create  a  ferry  of  so  much  higher  or  greater 
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importance  to  the  public  than  the  authoritjr  to  license  the  elec- 
tion of  a  wharf  or  pier,  that  the  latter  must  be  held  in  subordi- 
nation  to  the  first? 

If  the  Corporation,  deeming  it  necessary  for  the  convenience 
of  commerce  that  a  new  slip  should  be  constructed,  or  an  old 
one  enlai^ged,  shoxQd  pass  an  ordinance  for  the  erection  of  the 
necessary  piers  by  the  owners  of  the  adjoining  or  opposite  pro- 
perty, and  preferring  to  be  at  no  expense  themselves,  do  not 
elect  to  bear  one-third  of  the  cost,  but  permit  the  piers  to  be 
constructed  at  the  sole  cost  of  the  private  owners,  can  they,  the 
day  after  the  completion  of  the  piers,  make  a  grant  to  other 
individuals  of  the  entire  basin  or  slip,  for  the  purposes  of  a  ferry? 
Or  if  they  can,  can  they  do  it  without  making  just  compensation? 

The  rights  of  a  grantee  of  a  ferry  firanchise  constitute  pro- 
perty, and  cannot  be  taken  for  public  use  without  just  compensa- 
tion.   (Hoffinan's  Treatise,  pp.  12&-n80,  and  note  in  Appendix.) 

In  what  respect  does  the  right  or  property  in  a  pier  differ  in 
this  respect? 

It  is  said  the  Corporation  have  power  to  fill  up  a  public  slip, 
and  thus  take  away  all  wharfage  from  the  bulkheads  or  piers. 
This  is  undoubtedly  true,  but  the  cases  are  not  analogous.  The 
power  to  fin  up  a  public  slip  is  conferred  upon  the  Corporation 
by  express  statute,  for  the  preservation  of  the  public  health — 
Act  of  April  the  2d,  1808,  Davies'  Laws,  413 — and  its  execution 
necessarily  carries  with  it  a  destruction  of  the  whar&ge. 

The  right  clidmed  in  the  present  instance  in  fitvor  of  the  ferry 
franchise,  is,  solely,  that  it  is  one  of  paramount  importance  to 
the  public,  and,  therefore,  to  override  the  right  acquired  by  the 
construction  of  a  pier, — ^the  right  to  grant  the  firanchise  in  the 
one  case,  or  direct  the  erection  of  a  pier  in  the  other,  being 
equally  vested  in  the  Corporation. 

It  is  that  which  I  dispute.  Undoubtedly  the  right  to  grant 
ferry  privileges  should  receive  the  largest  and  most  liberal  con- 
struction, but  the  defendants  claim  too  much  in  this  case.  They 
claim  that  the  grant  of  a  ferry  firanchise  in  the  same  slip  abso- 
lutely puts  an  end  to  all  rights  of  wharfiige  in  the  owners  of  the 
enclosing  or  boundary  piers,  no  matter  at  what  expense  they 
were  erected,  nor  how  long  enjoyed,  nor  whether  the  Corpora- 
tion have  any  interest  in  them  or  not 
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To  Iiave  contended  that  the  feny  light  was  so  £u*  paramonnt^ 
as  that  it  entitled  the  Corporation  to  deprive  the  owners  of  the 
piers,  of  their  properly  in  the  wharfage,  on  m airing  them  a  just 
compensation,  might  have  presented  a  different  and  a  more  easily 
manageable  question;  but  to  contend,  as  is  now  done,  that  the 
one  species  of  property  must  absolutely  cease  and  disappear 
without  compensation  or  equivalent,  when  the  right  to  the  other 
is  granted,  is  at  war  with  ^e  first  principles  of  justice,  and  not 
sanctioned  by  any  proper  construction,  as  we  conceive,  of  ihe 
rights  of  the  Corporation  under  their  charter  and  the  laws  of 
the  State. 

It  is  said  that  if  this  judgment  is  sustained,  the  Wall  street 
ferry  can  never  be  run.  That  may  be  true,  but  it  is  wholly 
unimportant  whether  it  can  or  cannot  be  run,  when  the  question 
is  one  afiecting  the  legal  rights  of  the  parties.  But,  strictly,  it 
is  not  true,  because  it  yet  remains  to  be  seen  whether  Murray 
cannot  be  compelled  to  yield  his  rights  on  receiving  ccnnpen- 
sation. 

If  by  reason  of  the  nature  of  the  owneiship  in  pier  Number 
16,  the  Corporation  have  no  control  over  it,  it  is  their  &ult 
By  electing  to  pay,  and  paying  one-third  of  the  expense  of  the 
extension,  they  would  have  secured  absolutely  the  control  of 
the  southerly  side,  and  half  the  exterior  end  of  the  pier,  which 
would  have  answered  all  their  purposes.  This  they  appear  to 
have  done  in  respect  to  pier  Number  15,  on  the  opposite  side  of 
the  slip ;  and  hence  they  convey  the  inner  side  of  that  slip  in 
express  terms  to  Sharp. 

The  defendants'  counsel  treat  the  ownership  or  property  oi 
Murray  as  a  mere  private  right,  and  the  ferry  franchise  in  Sharp 
as  one  for  a  public  use.  We  think  there  is  a  confusion  of  terms 
in  this ;  both  rights,  are  held  by  individuals,  and  enure  to  the 
private  benefit  of  individuals ;  but  both,  and  one  not  more  or 
less  than  the  other,  are  held  for  public  objects,  and  tend  to  the 
great  advantage,  comfort,  and  prosperity  of  the  city,  its  inhabit- 
ants, and  commerce. 

It  is  in  our  minds  a  question  of  very  serious  doubt,  whether, 
in  respect  to  the  22  feet  11  inches  of  the  98  feet  of  bulkhead  in 
South  street,  which  is  left  on  the  south  side  of  pier  Number  16, 
the  Corporation  can  lawfully  make  a  grant  of  a  ferry  right  in 


NEW  YORK-nJULY,  1867.  667 

Sharp  T.  Whipple^ 

the  slip,  which  shall  interfere  with  the  plaintifPs  right  of  wharf- 
age. Such  right  is  secured  by  the  oovenaat  of  the  Corporation 
in  the  grant  to  Murray,  the  ancestor,  in  1797. 

In  Furman's  case  (5  Sandf.  Bep.  16),  it  was  held  that,  by  the 
extension  of  the  water  line  of  the  city,  the  right  of  wharfage  in 
the  plaintiff  was  for  ever  gone,  notwithstanding  a  similar  cove- 
nant in  a  grant  to  him ;  but  that  decision  was  put  on  the  express 
ground  that  Furman's  lot  extended  only  to  Front  street,  which 
was  within  the  400  feet  granted  to  the  Corporation  by  the  char- 
ter, and  that  both  parties  had  contracted  in  reference  to  the  future 
extension  of  the  city  to  the  outer  limits  of  that  space.  In  the 
present  case,  the  400  feet  were  exhausted  before  reaching  the 
bulkhead  on  South  street,  and  the  pier  stands  wholly  on  land 
owned  by  the  State, 

In  every  view  we  are  able  to  take  of  the  case,  the  judgment 
at  Special  Term  should  be  affirmed* 


William  Sharp  v.  Auauerrus  W.  Whifple. 

An  ixunnmoe  broker  has  a  Hen  fbr  the  pieminms  paid  by  Urn  and  his  oommiaBdona 
upon  the  policieB  which  he  effeota^  even  when  it  ia  known  to  him  that  the  peraon 
who  employs  him  ia  merely  an  agent  for  the  party  assm^d;  and  when  it  ia  not 
known  to  him  that  his  employer  ia  merely  an  agent)  he  has  probably  a  similar  lien 
as  against  saoh  employer,  for  the  general  balanoe  of  his  accomit. 

Bat  the  lien  of  the  broker,  whether  special  or  general,  is  extingoiahed,  when  he  parts 
with  the  possession  of  the  policies)  by  their  deUrery  to  the  assured  or  his  agent 

The  lien,  however,  again  attaches,  or,  in  the  language  of  the  books,  is  revived,  if  the 
policies  oome  ag^  into  his  possession  from  the  person  against  whom  the  right  in 
its  origin  ezuted.  It  is  not  revived,  if  they  come  into  his  handa  from  a  person  not 
known  to  him  as  his  employer,  or  the  assored,  when  the  insaranoe  was  eflfected. 

If  there  is  no  Ken  when  the  insnranoe  is  effeoted,  no  subsequent  transaction  between 
the  broker  and  the  agent  who  employed  him  can  create  such  a  lien  as  against  the 
owner  assured. 

An  insaranoe  **  fbr  whom  it  may  concern  "  does  not  necessarily  embrace  all  who  may 
at  the  time  have  an  insorable  interest  hi  the  property  insured,  bat  the  general 
words  are  restricted  to  those  for  whose  benefit  the  msurance  was  in  fiict  mada^ 
whose  rights  and  interests  were  then  meant  to  be  protected. 

Hence^  when  an  insaranoe  by  general  words  ia  made  for  the  exdosiTe  benefit  of  ana 
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pftrtner,  or  paii-owner,  he  is  entitled,  in  the  event  of  a  IobBi  to  reoover  the  whob 
Bom  insored,  when  it  does  not  exceed  the  value  of  his  interest  Henoe,  also,  as  the 
policy  belongs  to  him  excluslvelj,  he  is  entitled  to  demand  its  posaesBion  from  the 
broker  who  effected  it,  and,  when  neceasaiy,  to  maint^n  an  action  in  his  own 
name  against  soch  broker  Ibr  its  wrongfial  conversion. 

In  order  to  maintain  spch  an  action,  a  demand  and  refbsal  are  not  necessary  to  be 
proved,  when  it  appears  that  before  the  action  was  oonmienoed  the  broker,  in 
violation  of  his  duty,  had  surrendered  to  the  insorerB,  or  otherwise  parted  with 
the  possession  of  the  policy. 

A  broker  who  has  oompromised  with  insorers  liable  for  a  total  losi,  for  a  lev  son 
than  the  amount  then  recoverable^  and  has  given  up  the  policy,  is  answer- 
able to  the  owner  assured  for  the  whole  sum  insured,  and  not  merely  for  that 
which  he  received,  when  it  does  not  appear  that  he  had  any  authority,  expresi 
or  implied,  to  make  the  compromise. 

80  an  insurance  broker  is  also  gcdlty  of  a  wrongfol  conversloii,  who^  having  obtained 
a  judgment  upona  policy  in  his  own  name^  uses  the  Judgment  for  his  own  benefit 
or  deprives  the  assured,  by  any  means,  of  the  power  of  enforcing  its  ooUectian. 

Judgment  for  plaintil!^  with  costs. 

(Before  DuER,  Slobsov,  and  Woodbutf,  J. J.) 
Heard,  Apnl  7 ;  decided,  June  11, 1857. 

Case  upon  a  general  verdict  for  the  plaintiff  sabjeet  to  the 
opinion  of  the  Court  on  the  questions  of  law  arising  at  the  trial, 
and  there  ordered  to  be  heard,  in  the  first  instancei  at  the  Greneral 
Term, 

The  following  is  a  statement  of  the  pleadings,  and  of  the  pro- 
ceedings had,  and  &cts  proved  upon  the  trial 

The  complaint  is  of  a  somewhat  equivocal  character.  In  part 
it  would  appear  to  proceed  upon  a  claim  that  the  defendant  had 
received  money  upon  a  policy  of  insurance  belonging  to  the  plain- 
tiff which  he  refuses  to  pay  over,  and  in  part  it  proceeds  upon 
allegations  that  the  defendant  has  converted  a  policy  of  insurance, 
belonging  to  the  plaintiff,  to  his  own  use,  appropriating  it  to  the 
satis&ction  of  his  own  debts.  It  however  states  the  plaintiff's 
daim  and  the  defendant's  refusal  in  terms  sufficiently  comprehend' 
sive  to  embrace  the  &cis  developed  on  the  trial,  and  raise  the 
general  questions  whether,  and  to  what  amount,  the  plaintiff  is 
entitled  to  recover. 

The  defendant's  answer  denies  the  facts  alleged  by  the  plaintiff 
and  sets  up  a  lien  upon  the  policies  of  insurance,  as  insuranoe 
broker,  for  the  payment  of  a  balance  of  account  due  to  him  from 
the  party  by  whose  request  he  effected  the  insurance. 

It  appeared  on  the  trial  that,  prior  to  April,  1853,  the  plaintiff 
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"was  the  owner  of  ||ths  of  a  vessel  called  the  Jenny  Lind,  and 
was  sole  owner  of  another  vessel  called  the  Joseph  Porter. 

That  the  plaintiff  had  dealings  with  James  De  W.  Spurr,  in 
which  the  latter  made  advances  to  the  plaintiff  upon  cargoes  or 
freight,  and  as  the  agent  of  the  plaintifi[|  but  in  order  to  protect 
Spurr  for  his  advances,  the  latter  employed  the  defendant,  an 
insurance  broker,  to  procure  insurance. 

Under  that  employment,  the  defendant,  in  April,  1853,  effected 
an  insurance  for  $5,000,  upon  the  vessel  called  l^e  "  Jenny  Lind," 
by  a  valued  policy,  with  the  Merchants'  Insurance  Company,  of 
Louisville;  and  for  $2,000  upon  the  freight  of  the  "Joseph 
Porter,"  by  a  valued  policy,  with  the  General  Mutual  Insurance 
Company,  of  New  York. 

The  Companies,  by  the  terms  of  their  policies,  insured  "  A. 
W.  Whipple,  on  account  of  whom  it  may  concern  (loss,  if  any, 
payable  to  J.  De  W.  Spurr)." 

The  defendant,  having  effected  the  iosurance,  sent  the  policies 
to  Mr.  Spuir,  in  Liverpool,  Eng.,  by  whom  they  were  retained 
until  after  the  loss  of  the  two  vessels,  when  the  policies  were 
lespectivdy  returned  to  the  defendant,  by  Mr.  Spurr,  for  col- 
lection. 

One  of  the  policies,  with  various  papers  accompanying  the 
same,  was  received  for  this  purpose  by  the  defendant  on  the  10th 
of  January,  1864,  and  the  other,  with  similar  papers,  was  so 
received  by  the  defendant  February  20th,  1854.  These  accom- 
panying papers  showed  that  the  plaintiff  was  the  owner  of  the 
vessels,  i.  e.  ||ths  of  the  Jenny  Lind,  and  the  whole  of  the  Joseph 
Porter.  One  of  those  papers  states,  in  terms,  that  the  insurance 
was  effected  at  the  plaintiff's  request^  by  the  defendant,  through 
and  in  the  name  of  Spurr,  ice  Although  the  date  of  this  state- 
ment appears  in  the  printed  case  as  of  a  later  date,  there  is  an 
admission  that  it  was  received  by  the  defendant  on  the  20th  of 
February,  1854,  and  we  ther^ore  conclude  that  the  date  has  been 
erroneously  printed. 

It  does  not  appear  that,  when  the  insurance  was  effected  by 
the  defendant,  he  was  aware  of  the  plaintiff's  ownership ;  but  the 
papers  accompanying  the  policies,  on  their  being  returned  to  him, 
folly  disclose  it 

By  letter  of  May  81st,  1854,  reodved  by  the  defendant  June 
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16ih,  1854,  the  plaintiff  farther  and  distinctlj  notified  the  defend- 
ant that  the  ships  were  his,  and  that,  althongh  the  policies  are  in 
the  name  of  Mr.  Sporr,  the  interest  is  altogether  the  phuntiff^s. 

^  Other  letters  show  that  the  defendant  did  not  give  the  plaintiff 
the  information  he  desired,  and  even  that  he  declined  correspond- 
ing with  him  on  the  subject;  and  on  the  16th  November,  1854^ 
the  plaintiff  caused  a  formal  notice  to  be  served  on  the  defendant 
apprising  him  that  the  insurances  were  eflfected  for  his  account 
and  benefit^  and  that  he  was  solely  interested,  &a 

In  April,  1856,  the  plaintiff  procured  firom  Mr.  Spurr  a  formal 
order  upon  the  defendant  for  these  poUcies,  requesting  him  to 
deliver  them  to  the  plaintiff  or  to  his  agent,  and  the  plaintiff 
drew  an  order  requiring  the  defendant  to  deliver  the  policies  to 
his  agents,  DeWolf,  Starr,  &  Co.,  of  New  York.  The  order 
was  given  to  the  defendant  in  April  or  May,  1856,  and  Mr.  Starr, 
of  the  firm  of  DeWolJ^  Starr,  &  Ck>.,  who  had  also  a  power  of 
attorney  fix>m  the  plaintiff,  saw  the  defendant  on  the  subject, 
and  he  testifies  thus:  ''I  could  get  no  information  fitom  him; 
he  would  make  no  explanations  or  admissions;  I  demanded 
the  policies,  and  he  reftuseE  to  give  ihem  to  me;  he  said  that 
Spurr  owed  him,  and  that  he  held  them  for  his  indebtedness ;  he 
would  not  give  me  the  account  between  himself  and  Spurr;  he 
would  give  me  none  of  the  items  and  none  of  the  particnlarB  of 
that  account"  On  cross-examination,  the  witness  repeats  his 
statement  of  his  demand  of  these  two  policies,  and  the  defendant's 
refusal.    To  this  evidence  there  is  no  contradiction. 

After  the  16th  of  July,  1856  (but  at  what  precise  date  the 
printed  case  before  us  does  not  show),  this  action  was  brought; 
and  on  the  trial  it  further  appeared,  that  on  or  about  the  first  of 
June,  1866,  and  afi^r  the  demand  made  of  him,  as  above  stated, 
the  defendant  surrendered  the  policy  for  $5,000  upon  the  Jenny 
Lind  to  the  agent  of  the  Merchants'  Insurance  Company,  and 
received  therefor  $2,600 ;  but  that  he,  at  the  same  time,  took  from 
the  agent  a  writing  in  the  words  following,  viz : 

"  The  Merchants'  Louisville  Insurance  Company,  having  this 
day  paid  to  Mr.  A.  W.  Whipple,  a  settlement  by  cosnpromifie,  of 
fifty  per  cent  on  policy  No.  2,022,  issued  on  the  first  day  of 
March,  181(3,  on  ship  'Jenny  Lind,'  for  five  thousand  doUaiHi 
payable  in  case  <^los8  to  J,  De  W«  Spurr,  and  by  th^  said  J«  De 
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W.  Spunr  assigned,  on  the  tenth  day  of  Febroary,  1864^  to  the 
said  A.  W.  Whipple,  the  said  compiomiae  this  day  paid  amount- 
ing to  the  sum  of  twenty-five  hundred  dollars ;  now,  in  considerar 
tion  of  the  said  settlement  by  compromise,  and  of  the  possible 
contingency  that  it  may  be  wished  by  the  said  A.  W.  Whipple 
at  a  fiiture  time  to  pay  back  to  the  said  C!ompany  the  said  sum 
of  twenty-five  hundred  dollars,  and  receive  in  lieu  thereof  the 
said  policy  No  2,022,  The  Merchants'  Louisville  Insurance  C!om« 
pany  hereby  promises  and  agrees  with  the  said  A.  W.  Whipple, 
upon  receiving  from  him  the  said  sum  of  twenty-five  hundred 
dollars,  together  with  interest  thereon  fix>m  this  day,  to  return  to 
him  the  said  policy  uncancelled,  and  also  uncancelled  all  papers 
pertaining  to  the  loss  under  said  policy  that  have  been  received 
by  the  said  Company  from  him,  the  said  A.  W.  Whipple. 

Merchants'  Louisville  Lisurance  Company, 

By  Wm.  Prathst,  Agent" 

It  further  appeared,  that  on  or  about  the  10th  of  August, 
1854,  the  defendant  had  recovered  a  judgment  upon  the  policy  on 
the  Joseph  Porter,  against  the  General  Mutual  Insurance  Com- 
pany  for  $2,046.26.  That  said  Company  had  afterwards  been 
dissolved  and  a  receiver  of  its  property  appointed.  That  a 
stipulation  had  been  made  by  the  attorney  for  the  defendant,  in 
the  suit  in  which  he  had  recovered  judgment^  by  which  it  was 
agreed,  that  no  process,  execution,  or  other  action  should  be  had 
on  such  judgment,  but  that  it  diould  be  adjusted  with  other 
claims  by  the  receiver.  That  in  1856,  the  receiver  brought  an 
action  against  this  defendant  upon  notes,  held  by  him  as  such 
leceiver,  made  by  the  defendant,  and  delivered  by  him  to  the 
Company,  amounting  to  over  $4,000,  and  in  such  action  the 
defendant  by  way  of  defence  among  other  things,  set  up  the 
judgment  above  mentioned,  and  daimed  the  right  to  have  the 
same  set  off  against  the  claim  of  the  plaintiff  therein. 

The  Judge  at  the  trial  having  changed  the  jury,  they  rendered 
a  general  verdict  for  the  plaintiff  for  $6,075.66  (being  |}ths  of 
the  amount  of  the  policy  which  the  defendant  had  surrendered, 
with  interest)  £rom  the  1st  June,  1855,  $3,704.10  and  the  amount 
of  the  judgment  recovered  by  the  defendant  against  the  C^eral 
Mutual  Insurance  Company,  (exduaive  of  costs)  and  the  interest 

86 


602  CASES  IN  THE  SUPEBIOR  COUET. 

Shaip  T.  Whippla 

thereon  $2,871.'56),  which  verdict  was  taken  subject  to  the 
opinion  of  the  Oovirt  at  (General  Term,  on  the  questions  of  law 
arising  in  the  case/^ 

The  jury  also  found  spedallj — 

That  the  plaintiff  owned  ^}th  parts  of  the  Jenny  Lind,  and 
that  ^|th  parts  of  the  $2,600  received  by  the  defendant  on  the 
1st  of  June,  1856,  on  the  compromise  of  the  policy  on  that  vessel, 
with  interest,  is  $1,852.6. 

That^lth  parts  of  the  $6,000  insured  by  that  policy  and  inter- 
est thereon  is  $3,704.10. 

That  the  plaintiff  was  sole  owner  of  the  Joseph  Porter,  and 
the  amount  of  the  judgment  recovered  by  the  defendant  on  that 
policy  against  the  Company  issuing  it,  with  interest,  (excluding 
that  part  of  the  judgment  consisting  of  costs)  is  $2,871.56. 

That  said  Spurr  was  indebted  to  the  defendant  on  the  17th  of 
November,  1864,  in  the  sum  of  $1,782.16  on  account  of  the  pre- 
vious dealings  between  them,  and  that  no  part  of  that  sum  is 
paid. 

The  parties  consented  that  the  Court  may  modify  the  verdict 
as  shall  be  just,  and  according  to  the  rights  of  the  parties,  and 
with  power  to  deduct  from  the  amount  the  plaintiff  would  other- 
wise be  entitled  to  recover,  the  said  $1,782.16,  and  interest 
thereon,  if  of  opinion  that  the  defendant  is  entitled  to  have  such 
deduction  made — and  the  Court  thereupon  ordered  that  the  case 
be  heard  in  the  first  instance  at  the  General  Term,  and  that  the 
judgment  be  there  first  applied  for," and  that  the  entry  of  judg- 
ment in  the  mean  time  be  suspended. 

Eiv)(Krd&  PierreporUf  for  the  plaintiff  cited,  1  East  SS6;  2 
Gaines,  299;  6  HilL  421;  6  Paige,  683;  8  John.  Cases,  180. 

cTho.  Qraham^  for  the  defendant,  cited  4  Comst  497 ;  Stoiy 
on  Agency,  §§  862,  868,  879,  889,  880,  890,  870 ;  8  Seld.  288 ; 
2  Kern.  818 ;  1  Comst  622 ;  10  John.  172. 

Bt  the  Coubt.  Woodbuff,  J — ^The  charge  of  the  Judge 
given  to  the  jury  on  the  trial,  does  not  appear  in  the  case  sub- 
mitted, and  no  exceptions  were  taken  by  the  defendant  to  such 
charge.    It  must  thcarefore  be  assumed  that  correct  instructions 
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were  given  to  the  juiy,  in  respect  to  all  questions  of  law  wUch 
were  material  as  a  gtdde  to  their  deliberations,  and  as  to  the 
legal  effect  of  the  fiicfs  which  they  might  find  to  be  established 
by  the  evidence. 

The  jury  having  rendered  a  general  verdict  for  the  plaintiff, 
must  be  deemed  to  have  found  in  his  favor  under  those  instruc- 
tions every  material  fiict  in  issue,  so  that  if  there  is  upon  the 
evidence,  any  matter  of  doubt  or  conflict^  it  must  be  deemed 
settled  by  the  general  verdict  The  verdict  being  taken  subject 
to  the  opinion  of  the  Court  on  the  questions  of  law  only,  we  are 
not  called  upon  to  consider  on  this  hearing  any  other  questions, 
than  such  as  were  raised  on  the  trial,  and  such  as  arise  upon  the 
special  finding  which  so  &r  as  it  is  inconsistent  with  the  general 
verdict,  must  control  the  latter.  (Code,  §  262.)  The  issues 
therefore  made  by  these  parties  by  their  pleadings,  must  be  taken 
to  have  been  found  under  proper  directions  in  favor  of  the 
plaintiff,  except  so  far  as  the  fiusts  specially  found  shoiQd  control 
that  result. 

The  only  questions  of  law  appearing  to  have  been  formally 
raised  and  submitted  to  the  Judge  on  the  trial,  were  those  sug- 
gested by  the  defendant's  motion  for  a  nonsuit,  which  being 
denied,  he  excepted  to  the  ruling.  No  other  exception  appears 
in  the  case.  And  the  questions  of  law,  subject  to  which  the 
verdict  was  taken,  are  those  presented  by  the  motion  for  a  non- 
suit, and  those  which  arise  upon  the  special  findings  <^  the  jury 
which  accompanied  their  verdict 

The  grounds  upon  which  a  nonsuit  was  urged  were,  that  at 
the  time  the  insurances  were  effected  the  defendant  had  no 
notice  that  the  plaintiff  had  any  interest  in  the  policies,  and  that 
the  evidence  showed  that  the  defendant  had  a  lien  upon  them 
for  his  general  balance  against  Spurr,  the  person  by  whose 
employment  the  defendant  as  insurance  broker  effected  the 
insurance. 

The  special  finding  of  the  jury  establishes  the  interest  of  the 
pluntiff  in  the  subject  of  the  insurance.  The  insurance  was  in 
terms  fbr  account  of  whom  it  might  concern,  the  agent  Spurr 
being  only  interested  in  the  policies  as  a  protection  to  him  for 
his  advances. 

The  finding  also  determines  that  Spuxr,  on  whose  employment 
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the  defbndont  aotedi .  was  on  the  17tli  of  November,  1854^ 
indebted  to  the  defendant  in  the  sum  of  $1,782  15  on  aoconnt 
of  the  pieyious  dealings  between  them,  and  that  no  part  of  that 
sum  is  paid. 

We  do  not,  therefore,  perceiye  that  there  is  regularly  before 
us  any  question  of  law,  except  the  single  one  whether  upon  the 
evidence  the  nonsuit  should  have  been  ordered  on  the  ground 
upon  which. it  was  moved  by  the  defendant's  counsel,  and 
whether  the  amount  of  the  debt  due  to  him  by  Spuir  should  be 
deducted  &om  the  verdict 

These  were  the  questions  of  law  raised  at  the  trial.  Where  a 
defendant  moves  for  a  nonsuit,  and  takes  his  ground  at  the  trial, 
he  ought  not  to  be  permitted  on  the  review  to  assign  other 
reasons,  if  they  are  in  their  nature  such  as,  had  they  been  then 
called  to  the  attention  of  the  plaintiff  and  the  Court,  might  have 
been  obviated  by  other  or  further  proo&. 

I  repeat,  that  this  question,  whether  the  defendant  had  such  a 
lien  as  defeats  the  plaintiff's  claim  to  the  policies  in  question,  or 
if  not>  whether  upon  the  special  finding  ^e  sum  due  to  him  by 
Spurr  should  be  deducted  &om  the  verdict,  appear  tp  be  the 
only  questions  now  r^ularly  before  us,  for  the  reason  above 
stated,  and  because  also,  there  is  obviously  no  inconsisten<7 
between  the  general  verdict  and  the  special  findings,  except  so 
far  as  the  latter  exhibit  a  claim  to  such  deduction  from  the  gene- 
ral verdict 

Practically  the  question  is  single.  Had  the  defendant  at  the 
time  this  action  was  brought  a  lien  upon  the  policies  as  against 
the  plaintiff?  If  not,  then  he  clearly  is  not  entitied  either  to 
defeat  the  action  by  insisting  on  a  right  to  detain  them,  nor  to 
deduct  his  account  from  the  verdict 

It  undoubtedly  appeared  that  the  defendant^  as  insurance 
broker,  had  dealings  with  Spurr,  by  whose  direction  he  effected 
the  insurance;  and  it  did  not  afiGbnoiatively  appear  that  wh^a 
these  insurances  were  effected  he  was  apprised  that  the  plaintiff 
was  interested  therein.  Some  of  the  testimony  of  the  witness  Spuir 
might  indicate  that  the  defendant  knew  that  the  plaintiff  was  the 
owner  of  the  subject  of  the  insurance.  He  says  that  he  wrote  to 
the  defendant  that  the  plaintiff  was  the  owner,  but  his  cross* 
examination  leaves  the  matter  in  so  great  doubt,  at  leasts  whether 
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that  commimicatioii  was  miade  at  or  before  the  insTiraiice  was 
effected,  that  we  ought  to  assume  that  he  had  at  that  time  no  such 
knowledge. 

It  also  appeared  that  the  dealings  between  Spurr  and  tilie 
defendant  were  in  the  defendant's  capacity  of  insurance  broker, 
and  related  to  insurance  transactions. 

It  is  entirely  clear,  as  matter  of  law,  that  if  the  defendant  paid 
the  premiums  on  effecting  these  two  insurances  now  in  question, 
he  had  a  lien  upon  the  policies  as  security  for  his  rdmbursement 
and  his  commissions.  And  it  is  probably  not  less  clear  that  he 
had  also  a  lien  for  the  general  balance  of  his  insurance  account 
against  Spurr,  who,  at  that  time,  was  the  only  principal  known 
to  him  in  the  transaction. 

l^iis  general  doctrine,  declared  by  Lord  Hardwicke,  in  equity, 
in  Kruger  v.  WUcox^  (Ambler  252)  in  1766,  and  since  then  well 
settled  at  law,  we  do  not  understand  to  be  controverted  by  the 
plaintiffs  counsel.  {Man  v.  Shiffner^  2  Biast  623 ;  ifimn  T. 
F(yrre8ter,  4  Camp.  60 ;  Westwood  v.  BeO^  ib.  352 ;  Story  on 
Agency,  p.  654 ;  and  cases  dted  in  notes.  Gross  on  Lien,  277, 
and  onward.  2  Kent  Com.  634,  &c.;  2  Duer  on  Ins.  280, 
&c,  §  1,  2.) 

It  does  not,  however,  appear  in  the  case,  that  down  to  liie 
time  when  these  policies  were  sent  to  Liverpool,  any  sum  what* 
ever  was  due  to  the  defendant  from  Spurr.  The  insurance  was 
effected  in  or  about  April,  1868.  Prior  to  December  in  that 
year,  the  defendant  sent  the  policies  to  Spurr  in  Liverpool.  The 
proof  and  the  finding  of  the  jury  is,  that  in  November,  1864, 
there  was  a  balance  due  to  the  defendant,  but  when  it  arose  does 
not  appear.  Spurr  testifies  that  he  and  the  defendant  in  their 
dealings  kept  their  accounts  as  nearly  square  as  possible.  That 
the  defendant  was  always  authorized  to  draw  for  anything  he 
might  be  called  upon  to  pay  on  Spurr's  account  here.  And  also, 
that  he  thinks  nothing  was  due  to  the  defendant  for  the  premi- 
ums on  these  policies. 

So  that  it  does  not  appear  that  when  the  def<Hidant  sent  tiie 
policies  to  Spurr,  he  had  any  lien  thereon. 

But  however  that  may  have  been,  when  the  defendant  parted 
with  the  possession  of  the  policies,  and  they  came  into  the  hands 
of  Spurr,  they  were  not  subject  to  any  lien  in  &v(Hr  of  1J» 
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defendant;  if  any  had  existed  it  was  gone.    (See  the  autborities 
above  cited,  and  Story  on  Agency,  §  867.) 

.After  the  loss  occurred,  the  policies  were  returned  to  the 
defendant  for  collection.  It  may  be  conceded  that  the  general 
nde  is,  that  where  an  insurance  broker,  having  a  lien,  parts  with 
the  possession  of  the  policies  and  so  loses  his  lien,  his  lien  will, 
in  the  language  of  ^e  books,  be  revived,  if  the  policies  come 
again  to  his  possession. — ^Amb.  254 ;  Cross,  p.  280 ;  and  cases 
above  and  below  cited;  Levy  v.  Barnard^  8%Taunt  149. 

But  in  regard  to  this  revival  of  the  lien  it  is  to  be  observed, 
that  it  is  not,  in  strictness,  a  revival  of  a  preexisting  lien.  The 
doctrine  is  this :  when  the  policies  come  again  into  the  broker's 
possession,  a  lien  attaches,  as  it  would  upon  new  policies  coming 
into  his  hands.  Not,  therefore,  because  he  once  had  a  lien,  which 
was  temporarily  suspended,  but  because,  by  the  general  rule,  he 
has  a  lien  upon  the  securities  in  his  possession  for  advances  made 
upon  account  thereof  or  as  the  case  may  be,  for  his  general  bal- 
ance. This  distinction  is  important,  bcKsause  from  it  results  this 
qualification — ^that  his  Hen  will  not  attach  if,  when  they  are  so 
returned  to  him,  circumstances  have  so  occurred  that  no  Uen  for 
his  general  balance  would  attach  if  they  then  for  the  first  time 
came  to  his  hands.  In  the  language  of  Mr.  Justice  Story,  in  sub- 
stance, his  lien  will  not  re-attach  to  the  property,  unless  when  it 
comes  again  into  his  possession,  it  comes  as  the  property  of  the 
same  owner  against  whom  his  right  exists,  and  no  new  interme- 
diate equities  have  affected  it. — §  470,  and  cases  referred  to. 

If,  therefore,  the  defendant  received  the  policies  for  collection, 
and  was  then  apprised  that  the  present  plaintiff  was  the  owner, 
no  lien  in  &vor  of  the  defendant  would  attach  for  a  prior  balance 
against  Spurr^  if  any  existed  at  that  time,  which,  as  before 
observed,  does  not  appear.  And  it  is  equally,  if  not  more  clearly 
true,  that  he  could  acquire  no  lien,  as  against  the  plaintiff  for  a 
general  balance  subsequently  arising  between  him  and  Spurr. 
This  principle  will  be  found  stated  in  the  elementary  works 
above  referred  to,  and  in  Paley  on  Agency,  146,  and  note  15,  p. 
148;  Law  Library  edition,  pp.  68-4;  Houghton  v.  MaUhews^Z 
Bos.  and  PuL  485 ;  Mann  v.  Shiffner^  2  East.  623 ;  Jarvis  v. 
Hogers,  15  Mass.  396 ;  Foster  v.  Hoyt^  2  Johns.  Ca.  827 ;  2  Duer 
on  Ins.  -282,  §  8. 
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We  are  therefore  of  opinion  tliat  in  this  case  no  lien  in  &Yor 
of  the  defendant  attached  to  these  policies  when  ihej  were 
letomed  to  him  for  collection,  not  only  because  it  was  not  shown 
that  anything  was  then  due  to  him,  but  also  because  that  when 
80  returned,  the  ownership  of  the  plaintiff  was  disclosed.  And 
for  that  reason,  also,  no  subsequent  transactions  with  Spurr, 
creating  a  balance,  would  create  a  lien  on  the  policies  to  the  pre- 
judice  of  the  plaintiff. 

So,  also,  on  the  16di  June,  1854,  by  letter  of  May  Slst^  the 
defendant  was  distinctly  notified  by  ike  plaintiff  that  he  was 
owner,  and  that  although  the  policies  were  in  the  name  of  Spurr, 
the  interest  is  altogether  in  the  plaintiff.  It  is  not  shown  that  at 
this  time  anything  was  due  by  Spurr  to  the  defendant,  and  of 
course  the  above  observations  apply  to  this  date,  and  to  the 
notice  then  given. 

The  defendant,  therefore,  had  no  lien  upon  these  policies  for 
the  bahuice  of  his  account  with  Spurr  on  the  17th  of  November, 
1854,  and  is  therefore  not  entitled  to  have  that  balance  deducted 
from  the  verdict 

As  before  observed,  this  seems  to  dispose  of  the  only  ques- 
tions of  law  which  appear  by  the  case  to  have  been  raised  on 
the  trial,  and  the  questions  subject  to  which  the  verdict  was 
taken. 

The  case  was  argued  before  us  as  if  every  question  of  fact  and 
law  which  can  now  be  raised  upon  the  case,  as  made  up  for  argu- 
ment, might  be  considered;  and  notwithstanding  we  think  that 
in  strictness  the  case  is  to  be  disposed  o^  as  above  intimated,  we 
have  considered  the  other  points  and  arguments,  ingeniously  and 
ably  urged  upon  our  attention. 

At  the  time  of  the  demand  made  upon  the  defendant,  the  plain- 
tiff was  entitled  to  the  policies.  The  fact  that  he  owned  only 
||ths  of  the  Jenny  lind  did  not  affect  his  titie  to  the  policy, 
^e  policy  protected  his  interest  The  case  does  not  show  that 
his  co-owner  was  in  any  wise  protected«  The  insurance  was 
for  account  of  whom  it  may  concern,  but  those  terms  are  always 
eontroUed  by  proof  of  the  parties  for  whose  benefit  the  insurance 
was  in  fact  intended,  and  it  in  no  wise  appears  that  the  co-owner 
was  interested  in  the  policy,  or  was  in  any  wise  intended  to  be 
protected  by  it    Indeed,  we  do  not  fully  understand  upon  what 
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prinoiple  it  is  that  the  lecoreiy  here  wa3  claimed  by  ibe  com* 
plaint^  and  so  on  the  trial  taken  to  be  Umited  to  ||ths  of  the 
amount  of  the  policy.  If  the  interest  of  the  plaintiff  and  his  loss 
amounted  to  the  whole  smn  insured,  the  reason  for  supposing 
that  he  could  not  have  recoyered  the  whole  amount  of  the  policy 
in  his  own  name  is  not  apparent  In  The  Pacific  Insurance  Cbs. 
V.  OaHeU  (1  Wend,  561,  and  S.  a  in  Error,  4  Wend.  75),  where 
an  insurance  was  expressed  to  be  "  on  account  of  the  owners," 
the  plaintiff,  by  whose  orders  and  for  whose  benefit  the  insurance 
was  effected,  was  held  entitled  to  recover  the  &11  sum  insured, 
although  it  appeared  that,  in  truth,  he  only  owned  fiye-sixtbs 
of  the  vessel  (See  S.  C.  1  Paine's  IT.  S.  Dist  Ct  Bep.)  At  all 
events,  the  plaintiff  had  a  clear  right  to  demand  possession  of 
the  policy.  But  as  to  this  particular  policy,  there  is  a  oonclu- 
fiive  answer  to  the  alleged  defect  in  the  demand.  The  defend- 
ant, before  this  suit  was  brought^  had  wrongfully  surrendered 
the  policy,  and  no  demand  was  necessary.  He  had  violated 
his  duty  as  agent,  or  broker.  He  had  done  what  the  plaintiff 
had  a  right  to  regard  as  an  actual  conversion  of  the  policy. 
And  this  meets  another  suggestion,  vi2.  that  the  plaintiff  was 
only  entitled  to  recover  the  amount  at  which  Ihe  defendant  com- 
promised with  the  Company.  He  had  no  authority,  either 
express  or  implied,  to  make  the  compromiae.  The  act  was  not 
only  without  authority,  but  was  a  tortious  act,  done  in  defiance 
of  the  plaintiff  and  with  knowledge  of  his  daims. 

And  as  to  the  other  policy,  which  appeared  on  the  trial  to 
have  been  sued  upon  and  judgment  recovered,  it  may  be  that 
if  on  the  demand  being  made  the  defendant  had  disclosed  the 
&ct,  the  form  of  the  present  action  would  have  required  amend- 
ments But  we  think  that  the  evidence  shows  an  actual  con- 
version of  this  policy  to  the  defendant's  use.  He  sued  it  in 
his  own  name.  He  refused  to  give  any  account  of  it  to  the 
agent  of  the  plaintiff — ^would  give  no  explanations— concealed 
the  feet  that  he  had  recovered  a  judgment — and  finally  treats 
that  judgment  as  his  own,  and  after  a  stipulation  by  his  attor- 
ney not  to  enforce  it,  save  by  adjusting  it  with  otiier  claims 
by  the  receiver,  sets  it  up  as  a  set-off  against  such  daims. 
Under  such  circumstances  we  think  the  demand  sufficient^  and 
the  conversion  proved.    We  could  not,  we  think,  hold  that  the 
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plaintiff,  under  the  drcmnstances  stated,  had  not  done  all  which 
he  was  bound  to  do  to  sustain  the  actioui 

It  is  true  that  the  answer  setting  up  this  judgment  as  a 
setoff  against  daims  upon  the  defendant  peisonallj,  was  put 
in  after  this  action  was  commenced,  but  it  was  read  without 
objection,  and  it  showed  how  fully  the  defendant  was  exercising 
acts  of  ownership  over  the  daim,  in  defiance  of  the  plaintiff, 
and  gives  character  to  the  acts,  concealments,  and  refusals  of 
the  defendant,  which  were  priof  to  the  bringing  of  this  action* 

To  this  suggestion  may  be  further  added,  on  the  subject  of 
ifaie  defendant's  daim  to  a  lien,  and  that  its  amount  should 
have  been  tendered — ^that  his  refusal  to  furnish  any  account, 
or  give  any  information,  may  well  be  taken  to  have  rendered 
a  tender  impossible,  and  so  to  have  waived  any  tender. 

And  we  have  no  doubt  that  the  amoimt  of  the  poUdes  being 
upon  the  evidence  primd  facie  due,  that  amount  is,  in  the 
absence  of  countervailing  testimony,  to  be  taken  as  the  measure 
of  damages.  They  had  becbme,  in  substance,  securities  for  the 
payment  of  a  definite  sum  of  money,  and  were  presumptively 
of  thatx  value.  The  defendant  had  no  right,  by  unauthorized 
compromise,  or  by  setting  off  against  what  he  himself  owed, 
to  deprive  the  plaintiff  of  his  whole  opportunity  to  collect  * 
them. 

Our  condusion  is,  that  judgment  should  be  ordered  for  the 
plaintiff  upon  the  verdict 
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• 

ynneia  mne  ci  the  defendants  demor  to  the  complaint^  and  the  demnrrer  is  onr- 
roled,  "with  liberty  to  answer  in  twenty  days^  on  payment  of  oosts^"  and  such 
decision,  on  an  appeal  to  the  General  Term,  is  affirmed,  such  defendants  must 
tender  an  answer  within  twenty  dajrs  after  such  affirmance,  although  the  ooets  of 
the  demurrer  ha^e  not  been  taxed,  or  the  right  to  answer  is  gone.  A  decision, 
flabseqnently  made  on  the  trial  of  the  action,  denying  a  motion  then  made  ibr 
leave  to  answer,  is  not  the  sabject  of  an  exception  which  can  be  reviewed  on  an 
appeal  fiom  the  Judgment 
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On  a  trial  of  the  iflsaes  of  &ct  between  the  plaantiJOT  and  the  other  defendants,  the 
plaintiff  may,  and  Bhould,  also  apply  for  the  relief  to  which  he  is  entitled,  as 
against  the  defendants  so  demurring. 

▲  dedaion  at  the  trial,  denying  a  motion  for  le^are  to  amend  an  answer,  aenred  aome 
two  years  prior  thereto^  is,  in  the  most  &yorable  view  that  can  be  taken  for  a 
defendant^  a  decision  within  the  discretion  of  the  Ck>urt,  and  is  not  the  subject  of 
an  exception. 

Although  a  defendant  may  be  entiUed,  equitably,  to  an  allowance^  on  the  trial.  Cat 
servioes  rendered  and  materials  furnished  to  tiie  plamtiff  after  suit  brought,  yei^ 
if  on  the  trial  an  inquiry  into  them,  subsequent  to  suit  brought,  is  excluded  by  the 
Oourt  on  the  defendant's  motion  and  objection,  such  defendant  cannot  object,  on 
appeal  from  the  judgment^  that  he  was  not  aUowed  for  such  matten  furnished 
subsequent  to  suit  brought. 

A  defendant  who  has  demurred  to  the  complaint,  and  whose  demurrer  has  been 
overruled,  cannot^  on  an  assessment  of  damages,  be  permitted  to  prove  matten 
in  their  nature  giving  a  right  to  reduce  the  amount  of  the  plaintiff's  claim,  and  as 
such  constituting  a  partial  defence.  To  give  a  right  to  prove,  and  be  allowed  the 
benefit  of  them,  they  must  be  set  up  by  answer,  as  a  defence^ 

When  a  plaintiff^  under  a  contract  between  him  and  one  of  several  defendants,  and 
under  subsequent  contracts  between  such  defendant  and  his  co-defendants,  in 
relation  to  the  same  matter)  claims,  in  good  feith,  a  rig^t  to  be  boarded  without 
charge,  as  due  to  him  upon  a  just  construction  of  such  contracts,  and  such  board 
has  been  fiimished  under  such  claim,  and  as  of  right  due  to  the  plaintifl|  the 
defendants  so  furnishing  it  cannot  recover  of  the  plaintiff  fer  its  value,  though  the 
Court  may  think  the  plaintiff's  construction  of  the  contracts  erroneou& 

When  an  owner  of  property,  at  the  time  encumbered,  assigns  it  to  another  on  his 
agreement  to  pay  the  encumbrance  and  seU  the  property,  and,  after  satisfying  his 
advances  and  disbursements  in  that  behalf  to  pay  to  the  assignor  one-half  of  any 
surplus  left,  and  of  any  profits  made  by  the  use  of  the  property  in  the  meantioM^ 
and  finally,  the  two  agree  upon  the  sum  to  be  paid  to  the  original  owner,  in 
satisfaction  of  his  interest  and  claims,  and  such  assignee  then  sells  and  transfeni 
such  property,  subject  to  such  original  owner's  claims  thereon  and  interest 
thereon,  and  such  second  purchaser  agrees  to  pay  the  sum  so  a4justed  and  agreed 
upon,  and  he  subsequentiy  transfers  the  property  to  a  third  purdiaser,  who  does 
not  agree  to  pay  it^  but  subject  expressly  to  sudi  claim,  and  the  third  purdiaser 
sells  it  toafourth,  subject  to  such  claim,  and  who  also  agrees  to  pay  to  the  original 
owner  the  said  sum  so  agreed  upon ;  an  action  may  be  maintained  by  the  original 
owner  against  all  of  said  defendants,  to  have  the  property  sold  and  the  prooeedi 
applied  to  pay  the  sum  so  agreed  upon,  and  in  defSuilt  of  the  said  amount  being 
realized  fh»n  the  property,  to  collect  fiom  the  said  first  and  second  purcfaaaer,  in 
the  order  of  their  liabilities,  the  amount  of  the  defidency. 

Jn  such  an  action  the  original  owner  may  have  judgment  against  the  flnt  and 
second  purohaaer  severally  for  the  amount  so  agreed  upon,  upon  their  promise 
to  pay  it  But  he  can  have  no  such  judgment  against  the  third  purchaeor,  as 
he  did  not  personally  promise  to  pay,  nor  against  the  fourth  purchaabr,  as  hii 
promisee  was  tmder  no  personal  liability  to  pay. 

On  such  a  stato  of  facts,  the  daim  to  have  the  sum  so  agreed  upon  dedared  a  Ben 
upon  the  property,  and  ordered  to  be  paid  out  of  it  by  a  sale  of  the  proper^, 
andsnoh  an  application  of  its  proceeds,  is  a  single  cause  of  aotion.    The  sevefal 
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liabOities  of  sodi  pnibbaaen  are  ooDatenl  matters,  and  may  be  enfiMroed  to  make 
good  any  deficiency  resulting  firom  a  sale  of  the  property. 

An  assignment  by  a  plaintifl|  jMndbite  lUey  of  his  interest  in  the  sabject  of  the  action, 
does  not  abate  it  It  is  discretionary  with  the  Court  to  snbstitate  the  assignee 
as  plaintifli  or  allov  the  action  to  proceed  in  the  name  of  the  original  plaintiff: 
when  a  motion  to  so  sabstitato  has  been  made  and  denied,  and  the  time  to  appeal 
te  aUowed  to  expire,  the  &ct  of  sach  a  transfer  cannot  be  made  available  at  the 
trial,  to  defeat  a  reooyery,  nor  does  it  present  a  question  which  can  be  oonsideied, 
on  an  appeal  from  the  judgment 

Hot  wiU  the  judgment  that  ma^  be  rendered  at  the  trial  be  different^  in  its  substan- 
tial terms,  from  the  judgment  that  would  have  been  rendered,  had  no  such  Inoaftr 
been  made. 
(Before  Boswokth  and  Woodbufp,  J. J.) 
Submitted,  June  5 ;  decided,  October  17,  1857. 

This  action  oomes  before  the  Ck>uri,  on  an  appeal  by  tba 
defendants  from  the  whole  judgment,  and  by  the  plaintiff,  fiom 
a  part  of  the  judgment  It  was  tried  before  Mr.  Justice  Hoff- 
man without  a  jury,  in  February,  1866.  The  judgment  appealed 
fix^m,  was  ent^^  in  Deoembcar,  1866.  The  action  was  com- 
menced about  the  11th  of  April,  1864,  by  Samuel  Ford,  plaintiff 
against  Henry  J.  David,  &  Don.  M.  M.  Turner,  as  defendants. 

The  original  complaint  alleged  that,  on  and  before  the  24th 
of  October,  1868,  the  plaintiff  was  proprietor  of  the  Mercantile 
Hotel,  consisting  of  Nos.  2,  4,  6,  and  8  Warren  street,  in  New 
York  city,  and  of  xmexpired  leases  thereof  and  of  all  the  furni- 
ture and  fixtures  therein ;  that  the  leases  and  all  the  furniture 
and  fixtures,  except  some  $3,000  worth  of  furniture,  had  been 
mortgaged  to  David  S.  Jones.  A  schedule  of  the  property  so 
mortgaged  was  annexed  to  the  mortgage.  Jones  had  assigned 
the  mortgage  to  P.  T.  Bamum,  $14,000  was  due  on  it  Bamum 
desired  payment  Plaintiff  could  not  pay  without  assistance. 
David  knew  this,  represented  himself  to  be  wealthy,  and  proposed 
to  assist  plaintiff  and  on  the  24th  of  October,  1868,  David  and 
plaintiff  by  a  written  and  sealed  agreement,  agreed  as  follows : 

The  agreement,  after  reciting  plaintiff's  ownership  of  the 
leases  and  furniture,  the  existence  of  the  mortgage,  and  that 
David,  at  Ford's  request^  had  joiaed  him,  in  executing  to  Bamum 
two  notes  of  $7,000  each,  of  that  date,  payable,  one  in  10  days, 
and  the  other  in  48  days,  which  are  secured  by  a  mortgage  on 
such  furniture  and  leases,  provides  and  declares  that  Ford 
''  hereby  conveys"  to  David,  the  Hotel,  leases^  and  all  furaitaie 
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Bet  forth  in  the  schedule  annexed  to  said  mortgage,  also  the  fix- 
taxes  ;  David's  possession  to  date  from  the  21st  of  said  October. 
He  agreed  to  pay  the  said  notes,  and  the  rent  of  that  quarter,  to 
be  due  on  the  Ist  of  November  then  next,  and  was  to  have  the 
rent  from  the  undertenants,  and  Ford  agreed  "to  loan"  for  45 
days,  to  David  $2,000  on  or  before  the  1st  of  November, 
towards  paying  said  rent 

It  further  provided  as  follows: 

"It  is  also  agreed  by  and  between  the  parties  aforesaid,  tiiat 
as  long  as  said  David  carries  on  the  said  Hotel  business^  he  is  to 
retain  said  Ford,  with  his  fiimily,  to  manage  and  conduct  it, 
under  said  David's  direction  and  control;  and  the  said  Ford 
for -himself  agrees  so  to  manage  and  conduct  it^  faithfully,  and  to 
Ihe  best  of  his  ability. 

"  And  this  agreement  also  witnesseth,  that  the  said  David,  hia 
executors,  administrators,  or  assigns,  is  to  make  such  advanta- 
geous sale  of  the  said  Hotel,  and  of  said  buildings,  and  of  said 
leases,  and  of  said  frimiture,  and  of  said  fixtures,  as  may  appear 
advisable,  and  receive  the  proceeds  thereof,  and  out  of  the  pro- 
oeeds  thereof,  and  the  profits  of  carrying  on  the  said  business,  to 
pay  the  aforesaid  notes  and  all  charges  and  expenses,  and  aill 
payments  paid,  or  made,  liabilities  incurred  by  ssdd  David,  his 
executors,  administrators,  or  assigns,  so  as  fully  to  indemnify  and 
pay  said  David  la  full  for  all  principal  and  interest,  and  theu 
in  case  said  Ford  shall  have  faithfully  performed  his  part  of  ths 
agreement  to  pay  unto  said  Ford  one  hsif  of  the  remainder  of  said 
profits  of  said  business,  and  of  the  proceeds  of  the  disposition  of 
said  premises;  but  after  said  David  shall  have  been  fully  reim« 
bursed,  said  Ford,  if  he  choose,  is  to  collect  and  receive  the  one 
half  of  said  proceeds,  directily  firom  the  purchaser  or  purchasers. 

"And  it  is  further  covenanted  and  agreed  by  and  between  the 
parties  hereto,  that  on  payment  by  said  David,  of  said  notes,  he 
does  and  ahkll  become  substituted  in  the  plaoe  of  said  Bamum, 
as  mortgagee  under  the  mortgage  given  to  said  Bamum  to  aecure 
said  notes,  holduig  the  same  only  as  security  for  him  under  tins 
agreement." 

The  complaint  also  states  that,  when  this  agreement  was  made, 
the  plaintiff  was  in  possession,  and  since  has  been,  and  managed 
the  Hotel  fidthf ully,  though  conducted  in  David's  name^  imtil 
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aflBximed  the  control^  which  he  soon  did  do.  It  InAists  the 
oonyeyance  of  the  24th  of  October,  1863,  is  a  trust  conveyance^ 
that  plaintiff  is  equitable  onmer  of  the  property,  subject  to 
David's  claim  nnder  it  It  states  that  David  paid  the  two  notes 
of  $7,000  each,  and  plaintiff  on  the  Ist  of  November,  1858,  lent 
him  the  $2,000,  no  part  of  which  has  been  paid*  That  on  the 
8d  of  Kovember,  1858,  Ford  and  David  entered  into  another 
written  and  sealed  agreement,  and  sets  forth  a  copy  of  it  That 
agreement^  after  reciting  the  agreement  of  the  24th  of  October, 
1853,  proceeds  thus:  '^and  whereas  said  David  agrees  to  retain' 
said  Ford  to  manage  and  conduct  said  Hotel,  under  said  David's 
control  and  direction ;  and  in  consideration  of  which  services, 
and  the  other  covenants  in  the  above  named  agreement,  said 
David  agreed  to  give  to  said  Ford,  the  one  half  of  the  profits  of 
said  Hotel,  and  the  proceeds  of  sale  of  said  Hotel,  after  said 
David  has  indemnified  himself  out  of  such  proceeds,  all  the 
money  paid  to  P.  T.  Bamum,  and  any  other  moneys  expended 
in  said  Hotel,  or  any  liabilities  incurred  by  said  David  for  said 
Hotel." 

"  Now,  it  is  hereby  understood  and  agreed  upon,  that  if  said 
David  at  any  time  during  the  term  of  said  leases  elect  to  sell 
said  Hotel  and  lease,  fundture  and  fixtures  of  said  Hotel  for  any 
price  that  he  may  be  offered  for  the  same,  that  the  said  David 
will  give  said  Ford  notice  of  said  intention  of  at  least  ten  days 
prior  to  such  sale,  and  spedfy  such  price,  and  said  Ford  shall 
have  the  right  during,  or  at  the  expiration  of  ten  dayis,  to  pur- 
chase, or  procure  a  purchaser  for  tiie  same  price,  and  on  the 
same  terms  as  offered  by  others  to  said  David." 

The  complaint  then  states  that  another  written  and  sealed 
agreement  was  entered  into  between  Ford  k  David  on  the  10th  of 
December,  1868,  and  sets  forth  a  copy  of  it  It  recites  the  two 
I«evious  agreements  and  then  proceeds  as  follows: 

"  Now  this  agreem^it  witnesseth,  that  for  and  in  consideration 
of  the  pr^tnises  and  the  sum  of  one  dollar  respectively  paid  by 
each  to  the  other,  the  said  parties  have  hereto  for  themselves, 
respectively  and  their  respective  executors,  administrators  and 
assigns  do  covenant^  pitonise  and  agree,  that  said  Ford,  for  and 
in  consideration  of  moneys  when  paid,  and  benefits  hereafter  to 
be  received,  expressed  and  set  forth,  will  assign  and  trans&ar  to 
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the  said  David  all  and  eyerj  interest  the  said  Ford,  has  in  and 
nnto  the  said  Hotel,  as  set  forth  in  said  agreement^  made  and 
entered  into,  bj  and  between  said  parties  on  the  24th  d&y  of 
October  last,  and  also  on  the  Srd  day  of  November  last,  and 
give  said  David  a  receipt  in  Ml  of  all  other  claims  and  demands 
he,  the  said  Ford  may  now  have  against  the  said  David,  and  will 
quietlj  and  peaceably  (within  two  weeks  after  this  date)  move 
oat  of  said  Hotel  himself  and  &mily,  reserving  the  right  to  take 
away  and  remove  all  6f  his,  said  Ford's  personal  effects  and 
household  f omiture  in  said  Hotel,  not  included  in  a  schedule  or 
invoice  attached  to  a  mortgage  or  invoice  given  to  David  S. 
Jones,  as  above  referred  to  in  the  aforesaid  agreement^  dated  the 
24th  day  of  October  last 

'^Now  the  said  David,  for  himself,  his  executors,  administra- 
tors, and  assigns,  does  promise,  covenant  and  agree,  for  the  above 
consideration,  to  pay  to  the  said  Ford,  on  or  before  the  expira- 
tion of  three  weeks  &om  the  date  of  this  contract,  the  sum  of 
three  thousand  and  one  hundred  dollars,  in  current  money  of  the 
Oity  of  New  York,  and  board  the  said  Ford  and  his  £unily 
for  two  weeks,  firee  of  expense  to  said  Ford,  and  for  such  longer 
time  as  the  aforesaid  three  thousand  and  one  hundred  doUaxs 
shall  remain  unpaid,  not  to  exceed  three  weeks  firom  this  date^ 
at  which  time,  if  not  before,  it  shall  be  paid  by  said  David  or  his 
assigns,  to  make  this  contract  or  agreement  binding  or  valid  as 
against  said  Ford. 

"In  witness  whereof  the  parties  to  these  presents  have  here* 
unto  interchangeably  set  their  hands  and  seals  the  day  and  year 
above  written." 

The  complaint  then  states  that,  on  the  26th  of  January,  1854^ 
David  k  Twmer  entered  into  a  written  agreement,  by  whidi 
David  sold  and  Turner  bought  the  leases,  fixtures,  and  furniture 
mentioned  in  the  schedule,  annexed  to  the  mortgage,  but  subject 
to  the  agreement  of  the  24th  of  October,  1868,  and  Tunier 
agreed  to  pay,  therefore,  $10,900,  and  covenanted  to  pay  the 
plaintiff  on  demand  $3,100,  and  hold  David  harmleas  from  all 
claims  of  the  plaintiff  the  agreement  to  be  left  in  escrow  with 
H.  A.  Mott)  Esq.,  and  not  be  delivered  ttf  Turner  until  he  paid  to 
plaintiff  or  satis&ctorily  arranged  with  him  for  the  $3,100l 
That  Turner  had  at  the  time  full  knowledge  of  all  the  agree* 
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ments.  He  entered  at  onoe  into  the  hotel,  and  is  still  carrying 
it  on.  He  has  not  paid  any  part  of  the  $8,100.  Plaintiff  has 
not  given  up  possession,  nor  relinquished  any  of  his  rights,  to 
him  or  to  David. 

Tomer  boarded  plaintiff  and  his  &mily  until  the  8d  of  April, 
1854,  when  he  refused  to  do  so  any  longer,  unless  paid  for  it,  or 
allowed  for  it  on  the  $3,100.  He  threatens  to  sell  the  hotel, 
leases,  and  furniture;  and  David  has  notified  him  not  to  pay  the 
$3,100  to  plaintiff.  It  alleges  that  David  &  Turner  are  oollud* 
ing  together  to  defiraud  and  deprive  him  of  his  rights.  That 
Turner  is  using  a  large  part  of  the  furniture  not  in  the  schedule, 
annexed  to  the  mortgi^^.  It  prays  judgment  that  David  & 
Turner  pay  the  $3,100,  and  interest,  and  that  xmtil  it  is  paid, 
they  be  enjoined  jQrom  selling  or  encumbering  the  leases,  fumi* 
ture,  or  fixtures,  and  that  Turner  bo- enjoined  from  removing 
the  plaintiff  or  his  fiumly.  That  a  receiver  of  the  properly  be 
appointed  to  sell  the  property,  and  out  of  the  proceeds  pay  to 
the  plaintiff  the  $8,100,  and  interest,  and  for  other  relie£ 

David  put  in  a  separate  answer,  sworn  to  on  the  25th  of  May, 
1854.  It  controverts  the  allegation  that  the  plaintiff  had  fiimi* 
ture  in  the  hotel,  other  than  that  mentioned  in  the  schedule, 
annexed  to  the  chattel  mortgage. 

It  admits  the  agreement  with  the  plaintiff ''  as  stated  in  said 
complaint,"  but  denies  making  any  representations,  or  that  it 
was  entered  into  under  the  circumstances  alleged. 

It  denies,  that  thereafter  the  plaintiff  continued  jointly  with 
David  in  possession,  but  avers  that  David  took  possession,  and 
retained  plaintiff  and  his  family  under  the  agreement,  to  manage, 
&c. ;  but  avers  that  the  plaintiff  was  so  unfaithful,  and  careless, 
that  David  was  compelled  to,  and  did  take  entire  control,  and 
continued  it^  untQ  he  made  the  disposition  of  the  hotel,  &a, 
stated  in  the  complaint;  and  charges  that  the  plaintiff  and  his 
&mily  remained  contrary  to  the  agreement^  and  to  David's 
express  wish ;  and  ''  this  ^fendant  claims  damages  therefor, 
by  way  of  coxmter  claim." 

It  denies  that  the  agreement  of  the  24th  of  October,  1858,  was 
a  trust  conveyance,  or  that  the  plaintiff  is  equitable  owner,  and 
claims  that  David  became,  thereby,  seized,  and  possessed  as 
llbsolute  owner. 
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It  admits  that  David  carried  on  the  hotel  up  to  the  time  stated, 
but  denies  that  the  plaintiff  conducted  the  hotel  fidthfolly  fox 
any  portion  of  time,  and  all^^es  that  he  was  n^ligent  and 
usdGuthful,  whereby  he  broke  ^e  agreement  on  his  part^  and 
forfeited  all  right  to  be  retained  with  his  funily  to  manage  and 
conduct,  &C,  It  admits  the  making  of  the  two  subsequent  agree- 
ments, and  the  agreement  with  Turner  as  stated  in  the  com- 
plaint, and  avers  that  the  sale  to  Turner  was  subject  to  the 
payment  of  the  $8,100,  and  that  this  sum  was  reserved  out  of  the 
consideration  money  for  that  purpose. 

Admits  notifying  Turner  not  to  pay  the  $8,100,  and  says  he 
did  so,  because  larger  sums  were  due  for  taxes  and  back  rent^ 
when  the  first  agreement  was  made,  which  the  plaintiff  agreed  to 
pay,  but  did  not,  and  David  was  compelled  to  pay  them,  and 
that  he  has  a  right  to  retain  it  out  of  the  $8,100,  and  also  his 
reasonable  charges  for  boarding  plaintiff  and  his  &mily,  until 
the  hotel  was  sold  to  Turner,  and  claims  to  recover  $1,000,  by 
way  of  counter-daim.  Denies  all  conspiracy  or  collusion  willi 
Turner,  and  prays  a  dismiasal  of  the  complaint  with  a  judgment 
for  his  oounter^daim. 

■nie  plaintiff  by  a  reply  (verified  ihe  7th  of  October,  1854) 
denied  promising  to  pay  taxes  or  back  rent,  but  avers  that  David 
agreed  to  pay  them,  and  avers  that  the  board  of  plaintiff  and  his 
fietmily,  payment  for  which  is  sought  to  be  enforced  as  a  counter* 
daim,  was  fiimished  xmder  the  agreement  of  the  24th  of  October, 
1858,  and  that  the  plaintiff  is  not  indebted  to  David  in  any  sum. 

The  defendant  Turner,  by  a  separate  answer,  sworn  to  on  tho 
24th  of  May,  1854,  admits  plaintiff's  ownership  of  the  hotel,  and 
all  fomiture  and  fixtures  therein  on  the  24th  of  October,  1853; 
the  mortgage  held  by  Bamum;  that  he  required  payment,  and 
plaintiff  was  unable  to  pay,  but  denies  that  plaintiff  had  furni- 
ture, not  covered  by  the  schedule,  annexed  to  the  mortgage,  of 
more  than  the  value  of  $160. 

It  alleges  that,  when  the  agreen^t  of  the  24th  of  October, 
1858^  was  made,  the  plaintiff  was  absolvent,  and  that  the  said 
agreement  was,  in  &ct,  and  was  intended  to  be  an  absolute  sale^ 
and  that  David  paid  the  notes  to  Bamum,  and  thereupon, 
David's  titie  became  absolute,  and  the  '^plaintiff  only  waf 
entitled  to  the  said  articles  in  actual  use  as  afores^d," 
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It  denies  tliat  plaintiff  occupied  jointly  with  David,  and  aveis 
tliat  after  Turner  took  possession,  the  plaintiff  and  his  fiuxiily 
remained  as  boardeis  or  tenants  at  license.  It  denies  that  the 
agreement  of  the  24th  of  October  is  a  trust  conyeyance,  or  that 
plaintiff  is  the  equitable  owner.  Denies  that  plaintiff  loaned 
David  the  sum  of  $2,000. 

It  avers  that  the  agreement  of  the  10th  of  December  was  a  pro- 
position by  the  plaintiff  to  release  David  from  all  claim  for  the 
alleged  ioan  of  $2,000,  and  for  all  daim  for  profits  for  $8,100  and 
three  weeks'  board,  but  says  it  never  took  effect,  and  that  it 
lapsed  by  non-performance  within  the  three  weeks. 

It  avers  that  Turnery  by  two  agreements  with  David,  one 
dated  January  26,  the  other  January  28, 1864,  and  recorded  in 
the  officeof  Register  of  the  City  and  County  of  New  York,  bought 
the  leases,  ftimiture,  and  fixtures,  "  except  the  personal  effects  as 
aforesaid  in  the  use  of  said  plaintiff  and  his  family,"  and  entered 
into  Ml  and  absolute  possession  thereof.  David  did  not  pay,  but 
Turner  did  pay,  the  rents  which  David  had  agreed  to  pay*  The 
stipulation  to  pay  to  Ford  the  $3,100  was  a  personal  contract 
with  David,  in  which  the  plaintiff  had  no  interest^  and  which  he 
did  not  accept;  and  the  notice  £rom  David  not  to  pay  it  to 
Ford  put  an  end  to  any  daim  of  the  plaintiff  against  Turner 
therefor.     ' 

It  denies  that  Turner  ever  knew  of  the  plaintiff's  having  any 
interest  in  the  hotel,  except  as  before  redted,  or  that  he  owned 
any  furniture  not  included  in  the  mortgage  schedule,  *' except 
the  articles  aforesaid  in  the  actual  use  of  the  plaintiff's  fionily." 

It  admits  Turner  went  into  possession  when  he  bought  and 
continued  the  business  as  proprietor,  until  the  10th  of  Febru- 
ary, 1854,  when  he  sold  to  T.  W.  Wheeler,  since  when  he  has 
had  no  interest  in,  nor  been  connected  with  it 

Denies  that  plaintiff  had  not  given  up  possession  when 
Turner  bought^  and  avers  that  before  that  he  gave  Ml  pos^ 
session  to  David. 

Admits  that  he  refiises  to  pay  plaintiff  the  $8,100  on  the 
grounds  before  stated,  and  because  David  has  forbidden  it  and 
"  is  largely  indebted  to  him." 

It  a£nits  that  the  plaintiff  has  not  sold  or  aasdgned  any 
interest  in  the  hotd  to  Turner,  says  he  had  none  to  sell,  and 
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was  about  being  ejected,  when  he  agreed  to  quit  peaceably,  as 
soon  as  lie  conld  get  another  boaiding-plaoe  for  his  funily. 

Denies  that,  after  Turner  bought,  the  plaintiff  had  any  inte- 
rest in  the  leases,  furniture,  or  fixtures,  or  any  right  to  be 
boarded,  or  claimed  to  have,  or  that  Turner  has  recognised  the 
existence  of  any  such  right,  or  that  Turner  boarded  them  with- 
out claiming  payment  therefor ;  but  insists,  that  as  soon  as  he 
took  possession  he  notified  the  plaintiff  he  must  pay  full  board, 
viz.,  $76  per  week,  which  sum  he  owes  Turner,  and  it  "amounts 
to  several  hundred  dollars."  It  says  he  refused  to  board  him, 
unless  he  paid  at  once,  and  that  Turner  never  requested  to 
have  it  allowed  on  the  $8,100;  denies  plaintiff's  right  to  stay 
in  the  hotel,  and  admits  that  he  threatened  to  remove  him  for 
not  paying,  and  denies  he  is  doing  anything  to  defraud  plain- 
tiff out  of  the-  $8,100 ;  does  not  know  as  plaintiff  applied  to 
David  for  the  $3,100,  nor  what  answer  David  made. 

It  denies  all  conspiracy  and  fraud,  or  that  Turner  is  using  any 
furniture  of  the  plaintiff's. 

It  then  alleges  a  sale  to  Thomas  W.  Wheeler,  on  the  10th 
of  February,  1854,  and  that  since  then  he  has  carried  on  the 
hotel  as  Wheeler's  tenant,  and^  "  subservience  to  his  proprietor- 
ship of  the  same,  and  since  said  10th  of  February  this  defendant 
has  had  no  interest  in  said  hotel,  other  than  to  carry  the  same  on, 
as  the  keeper  thereof."  It  then  denies  "each  and  every  allega- 
tion in  said  complaint,  necessary  and  material  to  be  answered 
unto,  and  not  hereinbefore  and  hereby  specially  answered  unto, 
confessed  or  avoided,  admitted  or  denied." 

On  the  4th  of  October,  1864,  Mr.  Justice  Campbell,  on  affi- 
davits and  notice  of  motion,  made  an  order  that  plaintiff  have 
leave  to  reply  to  David's  answer  within  four  days,  and  *'  to  file 
and  serve  a  supplemental  complaint  in  the  cause,  making  Samuel 
P.  Townsend  and  John  Johnson  parties  defendants,  alleging  that 
they  have  become  assignees  of  the  interest  of  the  defendant, 
Turner,  since  the  commencement  of  this  suit,"  upon  the  terms 
stated  in  such  order. 

On  the  7th  of  October,  1864,  a  supplemental  complaint  was 
served,  in  which  David,  and  Turner,  and  said  Townsend,  and 
Johnson  are  named  as  defendants.  It  alleges  that  this  action 
was  commenced  on  the  11th  of  ApiO,  1864,  that  the  summona 
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and  a  copy  of  the  original  complaint  were  served  on  Turner  on 
that  day,  and  on  David  on  the  14th  of  that  month. 

That  on  that  day  Turner  was,  by  order  of  the  Cou^  enjoined 
according  to  the  prayer  of  the  original  complaint,  and  such  order 
was  served  on  him  on  that  day,  and  is  still  in  force,  and  on  the 
15th  of  said  April,  notice  of  the  pendency  and  object  of  this 
action  was  dnly  filed.  That  David  served  an  answer  on  the 
24th  of  May,  and  Turner  on  the  26th  of  May,  1854. 

That,  at  liie  time  this  suit  was  conmienced,  Turner  occupied 
such  parts  of  the  hotd  as  were  not  used  and  possessed  by  the 
plaintiff  and  his  family,  subject  to  the  right  and  possession  of  the 
plaintiff  as  claimed  in  the  complaint. 

That  on  the  14th  of  April,  1854,  Turner  quitted  the  hotel 
and  gave  up  possession  to  one  Smith,  who  had  previously  been 
assisting  Turner,  and  Smith  remained  until  August,  1854,  when 
he  left. 

When  this  suit  was  commenced,  plaintiff  was  ignorant  of  the 
transfer  by  Turner. to  Wheeler;  the  same  had  not  then  been^ 
nor  since  has  been  recorded. 

It  then  alleges,  that  on  the  9th  of  May,  1854,  Wheeler,  "  by 
his  attorney  duly  authorized,"  transferred  the  hotel,  fixtures, 
and  mortgaged  furniture,  to  Samuel  P.  Townsend,  "subject  to 
plaintiff's  lien  and  claim  therein  for.  the  aforesaid  sum  of  $3,100, 
which  the  said  Townsend  assumed  and  agreed  to  pay  off  and 
discharge,  as  a  part  of  the  purchase-money  of  said  property." 

That,  before  Ihe  sale  to  Townsend,  he  and  Wheeler's  said 
attorney  knew  of  the  agreement  between  the  plaintiff  and 
David,  and  of  the  plaintiff's  claim  and  right  to  remain  in  pos- 
session until  he  was  paid  the  $8,100,  and  that  the  plaintiff  was 
in  possession,  claiming  a  right  to  so  occupy.  Both  of  them 
knew  of  the  pendency  of  this  action,  and  at  the  completion  of 
such  sale,  Wheeler's  said  attorney  deducted  $8,100  fix)m  the  con- 
tract price,  on  account  of  plaintiff's  said  claim,  to  be  paid  by 
Townsend  as  aforesaid* 

Early  in  August,  1854,  after  Townsend  so  purchased,  he  made 
some  transfer  to  said  Johnson,  the  particulars  of  which  are  not 
known  to  the  plaintiff,  by  which  said  Johnson  claims  some  inte- 
rest, jointly  with  Townsend,  in  the  hotel  leases,  fixtures,  and  all 
the  fomiture  except  that  owned  by  the  plaintiff  and  at  the  time 
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of  such  tranfifer  Johnson  knew  of  the  pendencrfr  of  this  action, 
and  of  said  injunction,  or  of  some  injunction,  in  force,  "fi>r  the 
protection  of  plaintiff's  aforesaid  claim,"  and  of  plaintiff's  pos- 
session, and  his  lien  thereon  to  secure  the  $8,100,  and  of  his 
daim  and  right  to  occupy  until  it  was  paid,  and  of  the  furni- 
ture owned  by  the  plaintiff  and  not  owned  by  the  chattel 
mortgage. 

That  under  such,  or  some  other  agreement,  Townsend  and 
Johnson  took  possession,  in  August,  1854,  of  said  property,  and 
of  some  articles  belonging  to  the  plaintifi^  and  are  still  in  posses- 
sion, except  of  the  rooms  occupied  by  the  plaintiff  and  his  &mily, 
and  conduct  the  hotel  for  their  joint  profit 

That  plaintiff  has  demanded  the  $8,100  of  each  of  them,  and 
each  has  refiised  to  pay  it.  It  then  prays  the  full  benefit  of  this 
action  against  them,  and  the  same  rdief  as  prayed  against  David 
and  Turner. 

It  also  demands  judgment  as  prayed  in  the  original  complaint, 
and  also  that  Townsend  and  Jolmson  be  ordered  to  pay  the 
$8,100,  and  to  deliver  to  him  the  furniture  that  belongs  to  him, 
and  that  they  may  be  enjoined  fiom  selling  or  encumbering  it, 
or  disturbing  the  plaintiff's  enjoyment  of  the  apartments  occupied 
by  himself  and  fEonily ;  that  they  may  be  ordered  to  assign  and 
transfer  the  leases,  &c,  to  a  receiver  to  be  sold  to  pay  the  $3,100 
and  interest,  and  ifor  further  relief. 

Townsend  and  Johnson  demurred  "  to  the  complaints  herein 
taken  together,"  and  Turner  also  demurred  to  the  "  supplemental 
complaint,"  on  grounds  which  they  severally  stated  in  such 
demurrers. 

On  the  SOth  of  March,  1855,  Mr.  Justice  Dueb,  aflier  argu- 
ment, overruled  the  demurrers,  "with  liberty  to  answ^  said 
complaint  in  twenty  days,  upon  payment  of  costs,"  and  such 
order,  on  an  appeal  therefix)m,  was  affirmed,  November,  1855,  at  a 
General  Term  held  before  Dueb,  Boswobth,  and  Slosson,  J.  J. 

No  answers  were  interposed,  pmrsuant  to  the  liberty  so  given. 
And  on  the  28th  of  February,  1856,  the  action  was  brought  to 
trial  before  Judge  Hoffkak,  as,  before  stated,  on  the  issues 
raised  by  the  answers  of  David  and  Turner,  and  to  obtain  the 
relief  to  which  the  plaintiff  was  entitled  as  against  Townsend 
and  Johnson. 
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When  the  catme  was  called  and  the  trial  conunenced,  David 
and  Turner,  by  Mr.  &  Scmxay,  their  counsel,  "moved  that  the 
trial  take  place  by  a  jury."    This  was  denied,  and  they  excepted. 

David  and  Turner  then  moved  that  the  trial  proceed  on  the 
original  complaint^  their  answers  thereto,  and  the  reply  to  Da- 
vid's answer,  and  that  the  supplemental  complaint^  so  far  as 
they  were  concerned,  be  regajrded  as  out  of  the  case.  The 
Justice  decided  that  he  would  hear  the  case  on  the  issues  of  &ct 
•on  the  part  of  David  and  Turner,  and  give  such  judgment 
against  Townsend  and  Johnson  as  the  plaintiff  was  entitled  to, 
on  the  JBM^ts  stated  in  the  supplemental  complaint  Each  defend- 
ant excepted  to  this  decision.  The  counsel  of  all  the-defendants 
then  moved  that  ''the  supplemental  complaint  be  made  to  con- 
form to  the  order  allowing  the  same,  and  all  other  statements  to 
be  considered  extraneous."  The  Judge  denied  the  motion,  and 
*'  decided  that  the  case  must  be  tned  on  the  pleadings,  as  they 
were  on  the  record." 

Townsend  and  Johnson  then  moved,  that  inasmuch  as  their 
demurrers  had  been  overruled,  that  no  proceedings  be  had  against 
them  until  judgment  was  entered  on  said  demurrers.  But  the 
Judge  decided  that  "the  present  is  the  proper  time  to  proceed 
against  all  the  defendants;  that  the  defendants  Townsend  and 
Johnson,  by  omitting  to  answer,  stand  in  the  light  of  defendants 
who  have  allowed  a  bill  pro  confsssOj  and  that  the  Court  must 
now  decide  upon  the  equities  of  the  case. 

"  To  aU  which  the  said  counsel  excepted. 

"The  counsel  for  the  defendants  David  and  Turner  then 
moved  that  the  complaint  be  dismissed,  on  the  ground  that  the 
same  does  not  show  any  jurisdiction  in  this  Court,  and  on  the 
ground  that  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants  jointly,  nor  against  David 
and  Turner,  with  Townsend  and  Johnson  jointly,  nor  any  two 
of  them,  nor  against  any  of  them  severally. 

"Which  motion  being  denied,  said  counsel  excepted. 

"A  like  motion  was  then  made  on  behalf  of  all  the  defendants 
severally. 

"  But  such  motion  being  denied,  «dd  counsel  of  the  several 
defendants  excepted. 

"The  counsel  for  defendants  Townsend  and  Johnson  then 
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tendered  an  answer,  then  sworn  to  by  defendant  Townsend,  and 
an  affidavit,  sworn  to  by  defendant  Johnson." 

'*  The  Court  reserved  any  decision  in  respeet  to  said  answers 
fer  the  present. 

"  The  cause  then  proceeded  to  trial  upon  the  issues  raised  by 
the  defendants  David  and  Turner  in  their  answers. 

"  The  counsel  for  plaintiff  then  read  in  evidence  the  agree- 
ment set  forth  in  the  complaint  dated  October  24th,  1868 ;  aLso 
the  agreement  set  out  in  the  complaint  dated  November  3d, 
1858 ;  also  the  agreement  set  out  in  the  complaint  dated  Decem- 
ber 10th,  1863;  then  an  agreement  set  out  in  the  complaint 
dated  January  26th,  1864,  between  David  and  Turner." 

The  latter  agreement  was  recorded  on  the  20th  of  February, 
1864,  and  by  it,  David's  transfer  to  Turner  was  in  tenns  "  subject 
to  all  the  terms,  conditions  and  covenants  in  said^^three  leases 
set  forth,  and  also  subject  to  all  the  covenants,  conditions  and 
terms  contained  in  the  assignment  of  said  three  leases  to  party 
hereto  of  the  first  part  by  one  Samuel  Ford,  bearing  date  the 
24th  day  of  October,  1868." 

It  also  contained  the  following  clause,  viz. — 

"And  the  said  party  of  the  second  part  also  agrees  that  he 
will  pay  to  one  Samuel  Ford,  on  demand,  the  farther  sum  of 
$8,100,  and  take  from  said  Ford  a  receipt  therefor  for  the 
account  of  party  hereto  of  the  first  part,  and  deliver  the  same 
within  twenty-four  hours  after  payment  thereof  to  the  party  of  the 
first  part,  and  to  hold  said  party  of  the  first  part  hannless  from 
all  claims  on  the  part  of  said  Samuel  Ford,  arising  out  of  said 
leases  or  contracts  made  between  said  Ford  and  party  of  the 
first  part  in  regard  to  the  aforesaid  premises." 

It  also  declared  that  said  conveyance  was  "not  to  be  delivered 
to  said  Turner  until  thirty-one  hundred  dollars  are  paid  as  afore- 
said, to  said  Ford,  or  arranged  satislESactorily  with  him." 

An  instrument  of  assignment,  by  which  David  assigned  the 
leases  to  Turner,  dated  the  28th  of  January,  1864,  was  also  put 
in  evidence,  and  by  the  terms  of  such  assignment  it  was  made, 
"also  subject  to  all  the  covenants,  conditions  and  terms  con- 
tained in  the  assignmen^of  said  three  leases,  to  me,  the  said 
Henry  J.  David,  by  one  Samuel  Ford,  bearing  date  the  twenty- 
fourth  d£^  of  October,  one  thousand  eight  hundred  and  fifty 
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ihiee,  and  also  subject  to  the  tenns  of  a  certain  agreement  made 
between  the  said  Tomer  and  myself,  dated  the  twenty-sixth  day 
of  January,  one  thousand  eight  hundred  and  fifty-four,  and  the 
covenants,  conditions,  and  provisions  therein  also  mentioned" 

There  was  also  put  in  evidence  an  assignment  by  Ford,  the 
plaintiff,  to  Jehid  Parmly,  dated  the  16th  of  September,  1864, 
of  the  claim  in  question,  in  trust,  to  pay  certain  creditors  of  Ford, 
therein  named. 

Also  an  assignment  &om  said  Ford  to  David  D.  Winchester, 
dated  the  17th  of  October,  1854,  of  any  surplus  iaterest,  in  said 
daim,  in  trust  to  pay  other  creditors  named  in  the  last  mentioned 
assignment 

Also  a  copy  of  the  Us-pendens  filed  on  the  15th  of  April, 
1854. 

The  defendant's  counsel  put  iu  evidence  an  order  of  the  (huit 
of  Common  Pleas,  made  on  the  21st  of  May,  1855,  on  proceed- 
ings supplementary  to  execution,  in  an  action  in  which  Oliver 
Clarke  was  plaintiff  and  said  Samuel  Ford  was  defendant, 
appointing  Peter  Valentine  a  receiver  of  such  defendant's  pro- 
perty, upon  his  executing  and  filing  such  a  bond  for  the  Mthfdl 
performance  of  his  duties,  as  the  order  prescribed. 

The  said  counsel  then  moved  to  dismiss  the  complaint  on 
the  ground  that  it  appears  that  plaintiff  has  no  iaterest  in  the 
action. 

Motion  denied  on  the  ground  that  an  order  which  was  before 
the  Court  had  been  entered,  denying  the  application  for  the  sub- 
stitution of  another  plaintiff,  as  foUows : 

The  order  redtes  a  motion  by  plaintiff  that  Ford's  assignee 
be  substituted  as  plaintiff,  that  the  defendants  opposed  the 
motion,  and  then  denied  it 

The  plaintiff  called  a  witness,  and  was  proceeding  to  examine 
him  as  to  the  value  of  board  for  the  plaintiff  and  his  family, 
insisting  that  he  had  a  daim  for  its  value  during  the  time  it  was 
refused  to  him,  and  defendant's  counsel  "  objected  to  any  proof 
subsequent  to  April  11,  1854,  when  suit  was  brought" 

The  Court  sustained  the  objection,  and  held  that  the  proof 
must  be  limited  to  that  date,  without  prejudice  to  the  question 
of  board  since  the  commencement  of  tins  action. 

When   the   plaintiff    rested,  (as   the   printed   case   states) 
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'^  Motions  on  the  paxt  of  defendants,  to  dismiss  the  complaint 
were  renewed. 

Same  denied.    Exception. 

The  said  counsel  then  moved  to  dismiss  the  complaint,  on 
the  ground  that  it  appears  that  the  plaintiff  has  no  interest  in 
the  action. 

Motion  denied,  on  the  ground  that  an  order  which  was  before 
the  court  had  been  entered,  denying  the  application  for  a  substi- 
tution of  another  plaintiff.    Exception. 

The  counsel  for  Townsend  &  Johnson  moved  that  the  com- 
plaint be  dismissed  as  to  them,  inasmuch  as  the  plaintiff  had  not, 
at  the  time  of  the  filing  of  the  supplemental  complaint,  any 
interest  in  the  action. 

Motion  denied.    Exception. 

Counsel  for  defendants  move  that  the  assignees,  Pazmlj  k 
WiQchester,  one  or  both  of  them,  be  brought  in  as  parties. 

Motio]^  denied.    Exception. 

Counsel  for  defendants  renew  their  several  motions  aforesaid, 
severally. 

And  the  same  being  again  severally  denied,  said  counsel 
except. 

The  counsel  for  defendants,  David  and  Turner,  then,  com- 
menced to  open  their  case,  when  the  said  Justice  desired  the 
said  counsel  to  state  what  was  expected  to  be  proved,  in 
writing. 

Wbereupon  the  said  counsel  made  the  following  offers  of  proof 
of  certain  &cts,  and  moved  the  Court  that  the  answers  of  said 
defendants  might  be  amended  so  as  to  admit  of  such  proo^  if 
the  same  did  not  already  permit  it;  or  that  such  answers  be 
made  to  conform  thereto,  when  such  proof  should  be  brought  in. 

Which  said  offers  are  as  follows,  to  wit.  Defendant  David 
offers  to  prove, 

1st.  That  he  was  induced  to  enter  into  the  agreement  with 
plaintiff  of  the  24th  of  October,  by  the  fialsehood  and  fiaud  of  the 
plaintiff  and  his  misrepresentations  and  deceit,  in  respect  to  the 
Hotel,  and  its  costs,  business,  profitablene^  and  value.  That  in 
truth,  the  Hotel,  leases,  &c.,  cost  Ford  but  $10,000,  though  he 
represented  that  the  same  cost  him  a  much  larger  sum.  That  in 
truth  he  procured  but  $12,000  from  Bamum,  though  the  mort- 
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gage  was  $14,000,  and  that  of  the  $12,000  he  paid  but  $10,000 
to  Jones,  and  leseTved  $2,000  for  himseUl  And  in  truth  the 
property  never  was  worth  more  than  $10,000. 

2nd.  That  the  agreement  of  Nov.  8  was  entered  into  upon 
the  representation  by  plaintiff  that  he  then  had  in  view  a  pur- 
chaser of  the  hotel,  &c.,  at  a  price  of  $20,000  and  upwards,  which 
was  false,  and  that,  at  all  events,  ten  days  notice  of  the  sale  to 
Turner  was  given  to  him. 

8rd.  That  the  agreement  of  10th  December  was  meant  by  the 
plaintiff  to  be  a  mere  offer  to  quit  the  hotel,  and  give  a  ftdl 
acquittance  to  David  within  three  weeks,  for  $8,100,  and  that  if 
David  did  not  accept  the  offer  in  that  time,  it  was  to  fall  through, 
and  be  at  an  end,  and  they  were  both  to  stand  as  if  that  agree- 
ment had  not  been  made.  That  David  understood  the  agree- 
ment in  that  sense,  and  that  plaintiff  knew  that  he  so  received 
the  agreement  in  that  sense,  and  meant  that  he  should  so  receive 
it,  and  that  it  was  in  view  of  their  securing  the  $20,000  purchaser, 
and  to  re-let  it  to  him  within  that  time. 

4th.  That  the  hotel  made  no  profits  but  was  a  loss  to  David  of 
about  one  hundred  dollars  per  day  for  all  the  time  that  he  kept 
it,  and  until  he  sold  it  to  Turner;  and  that  the  sale  to  Turner 
was  at  a  loss  upon  David's  investment ;  and  that  David  never 
was  indemnified  for  his  advances  and  expenses  in  reference  to 
the  hotel,  bat  he  lost  at  least  $6,000. 

5tlL  That  the  property  mentioned  in  the  schedule  to  the 
Bamum  mortgage,  was  not  all  delivered  mth  the  hotel  to  David, 
but  that  there  was  a  large  deficiency,  which  was  only  subse- 
quently to  the  sale  to  Turner  discovered. 

6th.  That  the  assumption  of  payment  by  Turner  of  $8,100 
to  Ford  was  upon  the  express  condition  that  Ford  was  to 
release  David,  and  look  to  Turner,  and  that  he  should  at  once 
quit  the  hotel,  and  extinguish  all  claim  he  had  against  it  and 
against  David 

7th.  That  at  the  time  of  the  .sale  to  David,  or  to  Turner, 
Ford  had  no  personal  effects  in  the  hotel,  except  a  few  articles, 
not  exceeding  one  hundred  and  fifty  dollars  in  value,  but  that 
he  subsequently  carried  away  ten  cart  loads  of  furniture,  which 
e^cceeded  in  value  three  thousand  dollars. 

8th.  That  Ford  at  the  time  of  sale  to  David  was  largely 
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indebted  to  various  peisons  as  judgment  creditors ;  that  he  has 
since  said  sale  made  an  assignment  of  all  his  interests  under  the 
agreements  above  named,  to  one  Jehiel  Parmlj,  and  created  a 
resulting  trust  in  himself  to  the  exclusion  of  his  judgment 
creditors,  and  that  since  said  assignment^  which  is  void  as  against 
creditors,  all  the  interest  of  Ford  in  the  hotel,  leases,  and  furni- 
ture has  been  sold  by  the  Sheriff. 

9tlL  That  Turner  undertook  to  pay  the  plaintiff  $3,100  upon 
the  express  understanding  that  he  should  at  once  quit  the  hotd 
with  his  fitmily,  and  that  he  refused  to  do  so,  but  continued  to 
remain  there  and  occupy  rooms  to  the  detriment  and  damage  of 
Turner  of  about  sixty  dollars  per  week  or  more,  and  that  he 
became  indebted  for  that  sum,  and  still  owes  the  same. 

10th.  That  on  or  about  the  28th  day  of  October,  1854,  an  in- 
junction upon  an  order  supplementary  to  ex^ution  was  issued  out 
of  the  Common  Pleas  Court  against  Ford ;  and  that  subeequentiy 
on  or  about  the  21st  day  of  May,  1856,  a  general  receiver  of  all 
his  property,  rights  and  interests  was  appointed  by  said  court 

11th.  That  taxes  were  unpaid  which  accrued  while  Ford  was 
in  possession  of  the  hotel,  which  he  was  bound  to  pay,  under  and 
for  which  taxes  a  large  part  of  the  furniture  of  said  hotel  had 
been  sold  by  public  authority,  and  which  defendants  had  to  pay 
$1,100  to  redeem. 

Defendant,  Turner,  offers  to  prove  all  the  foregoing,  and  also, 

1st.  That  when  he  bought  the  hotel.  Ford  misrepresented  it  in 
its  value  and  profitableness;  that  he  stated  that  he  had  no  claim 
upon  it,  and  no  furniture  in  it,  except  about  $50  worth. 

2nd.  That  his  agreement  that  he  was  to  pay  him  $3,100  was 
upon  the  express  understanding  that  said  Foid  and  his  family 
were  at  once  to  remove  firom  the  hotel,  and  take  away  his  personal 
effects;  orthatif  he  remained  he  was  to  pay  fiill  board,  and  that  he 
did  remain  a  long  time  and  became  indebted  for  more  than  $3,100. 

3d.  That  David  did  not  deliver  the  whole  amount  of  furniture 
agreed  to  be  sold,  butthat  there  was  a  large  deficiency  which  was, 
subsequently  to  the  agreement  of  the  28th  of  January,  discovered, 
whereby  he  was  entitled  to  an  abatement  from  the  purchase  price 
to  a  sum  exceeding  $3,100. 

4th.  That  the  transfer  of  the  Leases  was  subject  to  back  rents  fill- 
ing due  1st  February,  1854^  which  by  agreement  of  sale  to  Tur- 
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n6T|  David  was  to  discharge;  that  he  did  not  discharge  the  same, 
but  Turner  had  to  pay  the  same,  as  the  landlord  took  proceed- 
ings nnder  Landlord  and  Tenants  Act,  to  remove  him  jfrom  the 
premises;  that  the  rent  was  $18,000  and  upwards  per  annum, 
and  the  sum  thus  paid,  was  one  fourth  of  the  same,  which  he  has 
the  right  to  ofEset  agiiinst  the  claim  of  $3,100  and  claims  the  resi- 
due as  against  David. 

5th.  That  his  promise  to  David  to  pay  Ford  $3,100  as  part  of 
the  consideration,  was  for  David's  benefit,  and  the  consideration 
fidled  wholly,  or  at  all  events  to  an  extent  beyond  the  $3,100,  and 
that  as  his  agreement  was  with  David,  by  covenant,  he  has  a 
right  to  recoup  or  ofGaet  the  same  against  that  demand. 

Said  defendants  offer  further  to  prove, 

That  the  agreement  of  December  10th,  1863,  made  between 
David  and  Ford  was  cotemporaneous  with,  subject  to,  dependant 
upon,  part  o^  and  to  be  construed  in  connection  with  an  agree- 
ment made  and  entered  into  by  and  between  David  and  one  Buth 
Ann  Boss,  bearing  date,  December  10th,  1868,  whereby  said  David 
agrees  to  sell,  and  said  Boss  agrees  to  buy  the  Mercantile  Hotel, 
&c.,  within  three  weeks  firom  that  date,  for  the  sum  of  $24,000, 
whici;  agreement  fell  through,  and  was  abandoned,  of  all  which 
said  Ford  had  due  notice,  and  was  privy  to  at  the  time. 

The  Court  overruled,  on  said  motion,  all  of  these  offers  on  the 
part  of  David,  except  the  7th  and  10th,  which  was  admitted  by 
the  plaintiff's  attorney ;  and  all  on  the  part  of  Turner,  except 
the  last  part  of  the  1st,  after  the  word  "  profitableness ;"  and 
the  2d. 

To  which  decision,  overruling  as  aforesaid,  and  said  denial  of 
said  motion,  the  said  counsel  for  defendants  excepted,  and  the 
said  counsel  specifically  excepted  to  the  decision  and  ruling  of 
the  fluid  justice  upon  each  and  every  of  the  said  offers,  and  each 
and  every  of  the  said  motions." 

The  said  counsel  for  defendants  David,  and  Turner,  then  called 
and  examined  witnesses  on  their  behalf  severally. 

Tarious  exceptions  were  taken  during  the  progress  of  the 
trial,  not  necessary  to  be  stated.  When  the  defendants,  David 
and  Turner  rested,  the  said  Justice  made  the  following  decision 
in  reference  to  the  answer  of  defendants  Townsend  and  Johnson. 
(Exclusive  of  its  recitals,  it  reads  thus,  viz.:) 
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"  It  is  ordered  that  the  said  defendants  haye  leave  to  serve  the 
answer  to  said  supplemental  complaint  now  pro])06ed,  on  the 
following  terms,  to  wit : 

"  Lnmediate  payment  of  the  costs  of  the  demurrer  and  of  the 
appeal  thereon  to  the  Qeneral  Term  of  this  Court,  and  the  with- 
drawal' of  any  appeal  which  may  have  been  taken  thereon  to  the 
Court  of  AppefJs. 

"  A  written  consent  on  the  part  of  the  defendants,  to  be  filed 
with  the  derk  immediately,  that  the  testimony  in  the  cause  be 
taken  as  against  the  defendants,  Townsend  and  Johnson,  under 
their  answer. 

"That  no  &rther  testimony  be  adduced  on  their  behalf 
except  to  those  declarations  of  the  plaintiff  made  to  them  or 
their  agents  at  or  about  the  time  of  their  purchase,  as  to  his,  the 
plaintiff's  daun  in  the  premises,  or,  also,  as  to  their  knowledge 
of  the  agreements  between  the  several  parties  or  either  of  them 
as  to  To?msend's  assumption  of  the  sum  of  $3,100  to  the  plain- 
tiff as  provided  in  the  agreement  of  the  10th  of  December, 
between  the  plaintiff  and  David. 

'^  That  any  written  contract  or  instrument  under  which  Town- 
send  and  Johnson,  or  either  of  them,  purchased  the  premises  in 
question  be  produced  forthwith,  or  affidavits  of  each  defendant 
and  their  respective  attorneys  as  to  the  loss  of  the  same. 

"  That  the  question  of  the  plaintiff's  claim  to  board  until  the 
said  $3,100  be  paid,  be  adjusted  in  this  action  down  to  the  time 
of  the  trial  thereof" 

Whereupon  the  counsel  for  defendants  objected  as  follows: 

'^  The  defendants  Townsend  and  Johnson  are  willing  to  put  in 
their  answer  without  any  qualification  to  it  as  proposed  on.Ae 
terms  imposed  by  the  Court,  so  far  as  the  payment  of  the  costs 
upon  overruling  their  demurrers,  and  the  appeal  therefrom  to 
the  General  Term  is  concerned,  as  soon  as  such  costs  are  settled 
in  amount,  and  adjusted.  But  they  claim  as  a  right  that  they 
have  by  the  terms  of  this  Court,  overruling  the  demurrers, 
which  allows  them  twenty  days  to  answer  upon'  payment  of 
costs,  that  period  of  tune  ta  answer  after  the  costs  are  taxed  and 
adjusted,  which  as  yet  has  not  been  done,  or  in  other  words  that 
they  have  twenty  days  to  pay  the  costs  of  the  demurrers,  and  to 
answer  after  the  sums  which  they  are  to  pay  as  such  costs  shall 
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be  fixed.  They,  therefore,  object  to  the  Court  prescribing  any 
other  terms  than  the  payment  of  the  costs  immediately,  which 
they  will  comply  with  as  soon  as  they  are  adjusted ;  they  ftirther 
object  to  the  Court  allowing  the  plaintiff  to  try  an  independent 
cause  of  action  not  set  up  in  the  complaint ;  they  further  insist 
that  the  Court  ought  in  furtherance  of  justice,  to  permit  these 
defendants  to  maintain  their  answer  exactly  as  proposed,  and  by 
any  and  all  competent  proof  in  their  power  to  produce ;  and 
that  the  Court  ought  not  to  require  testimony  in  the  cause  which 
may  be  competent  and  proper  in  respect  to  David  and  Turner, 
to  be  admitted  as  against  these  defendants,  though  incompetent 
and  improper  as  to  them;  and  that  the  Court  ought  not  to 
abridge  the  right  of  appeal,  if  such  right  exists,  from  the  decision 
of  the  Court  upon  the  questions  of  law  raised  by  the  demurrers ; 
nor  ought  the  Court  to  embarrass  a  full  and  &ii  trial  of  the 
cause,  and  the  issues  presented  by  the  answer  of  these  defendants, 
most  especially  as  the  plaintiff  m^kes  no  prooi^  or  pretence  even 
of  any  surprise  by  the  answer. 

"S.  Sanxat, 

"  As  cotmsdjbr  dfL 

«  The  counsel  for  the  defendants  is  willing  to  make  affidavit 
if  the  ali^ation  be  denied,  that  the  costs  of  the  demurrer  have 
never  been  adjusted,  nor  even  served,  nor  have  any  steps  been 
taken  by  plaintiff's  attorney  to  cause  the  same  to  be  adjusted." 

But  Ihe  said  Justice  refuses  to  change  his  decision. 

Whereupon  the  counsel  excepted  to  t&e  ruling  and*  dedsion 
of  the  Jufttice  upon  each  and  every  of  such  objections. 

Said  Justice  made  his  decision,  in  writing,  on  the  6th  of 
March,  1866,  which,  exclusive  of  its  recitals,  read  thus,  viz.: 

''  It  is  declared  and  adjudged  by  the  Courts  that  the  plaintiff 
do  recover  the  sum  of  $3,686,  as  well  from  the  defendant  Henry 
J.  David,  as  from  the  defendant  Don  M.  M.  Turner,  and  &om 
the  defendant,  Samuel  P.  Townsend,  respectively,  such  sum 
being  the  amount  of  three  thousand  one  hundred  dollars,  with 
interest,  after  deducting  the  amount  of  nineteen  dollars  and 
forty^ttiree  cents,  an  amoxmt  which  it  is  fiirther  declared  and 
adjudged  is  payable  by  the  plaintiff  for  the  value  of  rooms 
occupied  by  him  in  the  Mercantile  Hotel,  mentioned  in  the 
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pleadings,  from  the  third  to  the  eleyenth  day  of  April,  1855, 
and  that  the  plaintiff  have  execution  against  the  defendants^ 
David,  Turner,  and  Townsend,  severally,  for  such  amount,  being 
three  thousand  five*hundred  and  sixty-six  dollars  and  fifty-seven 
cents. 

"  And  it  is  further  declared  and  adjudged,  that  the  plaintiff  is 
entitled  to,  and  that  he  has  an  equitable  lieii  upon  the  furniture 
and  fixtures,  and  what  remains  of  the  fiimiture,  comprised  in 
the  schedule  to  the  mortgage  given  by  the  plaintiff  to  David  S. 
Jones. 

"  And  it  is  fiirther  declared  and  adjudged,  that  a  receiver  be 
appointed  to  take  charge  of  such  furniture  and  fixtures,  and  sell 
and  dispose  of  the  same,  for  the  payment  of  the  said  sum  of  three 
thousand  five  hundred  and  sixty-six  dollars  and  fifty-seven  cents, 
and  the  interest  thereon,  until  the  same  shall  be  paid. 

"  And  that  it  be  referred  to  John  L.  Mason  to  approve  of  a 
person  to  be  such  a  receiver,  and  to  report  his  name  to  this 
Court,  with  the  amount  of  security  proposed,  and  approved  by 
him. 

"And  it  is  further  declared  and  adjudged,  that  the  plaintiff 
recover  against  the  defendants  respectively,  except  the  defendant 
Johnson,  his  costs  and  disbursements,  amounting  to  the  sum  of 
and  that  he  also  recover  from  the  defendants  David 
and  Turner  only ;  the  additional  allowance  of  two  hundred  dol- 
lars, granted  by  an  order  of  this  Court. 

"  And  it  is  fiirther  declared  and  adjudged  that  this  judgmi^t 
be  without  prejudice  to  the  question  of  any  liability  of  the  plain- 
tiff for  lodgings  after  the  eleventh  day  of  April,  1854,  and 
Airther,  that  the  proceedings  for  the  appointment  of  a  receiver 
be  suspended  until  the  return  of  executions  against  the  said 
Turner,  David  &  Townsend,  respectively,  unsatisfied. 

"M.  Hoffman." 

Yarious  exceptions  were  taken  by  the  defendants  in  due  time^ 
to  the  decision  of  the  Court 

The  printed  case,  contained  a  statement  of  the  fects  found  by 
the  Gourt^  and  its  conclusions  of  law  thereon,  as  follows^  vis, : 
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/      — siMuaTFosD, 

/  HESBrJ.Divn>,I»oifM-M.TDmraB, 

/  SiM^lP-  TOWVSESD  AHU  JOHS 

/  JOHNBOy.      . 


'  This  canae  was  tried  before  me  withoat  a  jiny,  and  the  fbllaw- 

I        jjjg  gfg  jaj  concIiisioDS  of  &ct  and  lav  thereon : 
/  That  an  agreement  dated  ihe  24th  of  October,  1363,  was'^ 

/         entei^  into  between  the  plaintiff  and  the  defendant  David,  a 
/  copy  of  wliich  is  set  forth  in  the  preceding  case. 

/  That  another  agreement  data!  the  8d  of  NoTember,  1868,  waa 

also  entered  into  between  the  same  parties,  a  copy  of  which  is 
also  contained  in  the  caae.  That  a  fiirther  agreement  between 
the  same  parties,  dated  the  10th  of  Deoember,  1863,  was  also 
entered  into,  and  a  copy  thereof  is  set  forth  in  the  case. 

That  an  agreement  or  instrament  in  writing  was  entered  into 
and  executed  by  and  between  the  defendant  David  and  the 
defendant  Tomer,  dated  the  26th  day  of  January,  1854,  a  copy 
of  which  is  also  set  forth  in  the  preceding  case. 

That  on  the  28th  of  January,  1854,  in  pnisnance  of  the  last 
stated  agreement,  the  defendant  David  made  an  asagnment  to 
the  defendant  Tomer,  of  the  leases  mentioned  therein ;  and  also 
executed  to  him  a  bill  of  sale  of  the  proper^,  furniture  and  fiz- 
turea  in  the  Hotel,  subject  to  the  conditiona  specified  in  such 
instrament,  and  particularly  subject  to  the  daim  of  the  plaintiff 
&r  ^,100,  as  mentioned  in  such  agreement. 

That  upon  leaving  said  Hotel,  the  pl^tiff  Ford  was  entitled 
to  take  a'way  certain  articles  of  iomitore,  and  that  there  is  not 
Btifficieat  evidence  to  show  that  he  carried  away  more  than  he 
"Was  entitled  to,  nor  the  natore  of  what  he  did  t^e  away. 

I^hat  no  such  representations  were  made  by  the  plaintifif  to 

^IVmer  upon  his  purchase  &om  David,  as  to  exclude  the  plain- 

*tiff  from  a  claim  to  board  beyond  two  weeks,  or  to  a  daim  for 

ftjraiture,  except  as  to  articles  of  the  value  of  fifty  dollars  only. 

rrh^t  the  plidutiff  with  his  &mily  occupied  rooms  in  the  Hotel 
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pleadings,  from  the  third  to  the  eleyenth  day  of  April,  1855^ 
and  that  the  plaintiff  have  execution  against  the  defendants, 
David,  Turner,  and  Townsend,  severally,  for  such  amount,  being 
three  thousand  five-hundred  and  sixty-six  dollars  and  fifty-seven 
cents. 

'^  And  it  is  further  declared  and  adjudged,  that  the  plaintiff  is 
entitled  to,  and  that  he  has  an  equitable  lien  upon  the  furniture 
and  fixtures,  and  what  remains  of  the  fiimiture,  comprised  in 
the  schedule  to  the  mortgage  given  by  the  plaintiff  to  David  S. 
Jones. 

"And  it  is  fiirther  declared  and  adjudged,  that  a  receiver  be 
appointed  to  take  charge  of  such  furniture  and  fixtures,  and  sell 
and  dispose  of  the  same,  for  the  payment  of  the  said  sum  of  three 
thousand  five  hundred  and  sixty-six  dollars  and  fifty-seven  cents, 
and  the  interest  thereon,  until  the  same  shall  be  paid. 

''  And  that  it  be  referred  to  John  L.  Mason  to  approve  of  a 
person  to  be  such  a  receiver,  and  to  report  his  name  to  this 
Court,  with  the  amount  of  security  proposed,  and  approved  by 
him. 

"  And  it  is  further  declared  and  adjudged,  that  the  plaintiff 
recover  against  the  defendants  respectively,  except  the  defendant 
Johnson,  his  costs  and  disbursements,  amounting  to  the  sum  of 
and  that  he  also  recover  fix)m  the  defendants  David 
and  Turner  only;  the  additional  allowance  of  two  hundred  del* 
lars,  granted  by  an  order  of  this  Court. 

''  And  it  is  fiirther  declared  and  adjudged  that  this  judgment 
be  without  prejudice  to  the  question  of  any  liability  of  the  plain- 
tiff for  lodgings  after  the  eleventh  day  of  April,  1854^  and 
further,  that  the  proceedings  for  the  appointment  of  a  receiver 
be  suspended  trntil  the  return  of  executions  against  the  said 
Turner,  David  &  Townsend,  respectively,  unsatisfied. 

"M.  Hoffman." 

Yarious  exceptions  were  taken  by  the  defendants  in  due  time^ 
to  the  decision  of  the  Court 

The  printed  case,  contamed  a  statement  of  the  fects  found  by 
the  Courts  and  its  conclusions  of  law  thereon,  as  follows,  yiz,; 
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Samuel  Fobd, 
againat 
HiaJBT  J.  David,  Don  M.  M.  Tubneb, 
Samuel  P.  Townsbnd  and  John 
Johnson. 


Facts  fonnd  by  Jostioe,  and 
his  oonolasioDS  of  Law. 


This  cause  was  tried  before  me  without  a  jtury,  and  the  follow- 
ing are  my  condusions  of  fact  and  law  thereon : 

That  an  agreement  dated  the  24th  of  October,  1858,  was 
entered  into  between  the  plaintiff  and  the  defendant  David,  a 
copy  of  which  is  set  forth  in  the  preceding  case. 

That  another  agreement  dated  the  8d  of  November,  1858,  was 
also  entered  into  between  the  same  parties,  a  copy  of  which  is 
also  contained  in  the  case.  That  a  further  agreement  between 
the  same  parties,  dated  the  10th  of  December,  1858,  was  also 
entered  into,  and  a  copy  thereof  is  set  forth  in  the  case. 
•  That  an  agreement  or  instrument  in  writing  was  entered  into 
and  executed  by  and  between  the  defendant  David  and  the 
defendant  Turner,  dated  the  26th  day  of  January,  1864,  a  copy 
of  which  is  also  set  forth  in  the  preceding  case. 

That  on  the  28th  of  January,  1854,  in  pursuance  of  the  last 
stated  agreement,  the  defendant  David  made  an  assignment  to 
the  defendant  Turner,  of  the  leases  mentioned  therein ;  and  also 
executed  to  him  a  bill  of  sale  of  th^  property,  furniture  and  fix- 
tures in  the  Hotel,  subject  to  the  conditions  specified  in  such 
instrument,  and  particularly  subject  to  the  claim  of  the  plaintiff 
for  $3,100,  as  mentioned  in  such  agreement 

liat  upon  leaving  said  Hotel,  the  plaintiff  Ford  was  entitled 
to  take  away  certain  articles  of  furniture,  and  that  there  is  not 
sufficient  evidence  to  show  that  he  carried  away  more  than  he 
was  entitled  to,  nor  the  nature  of  what  he  did  take  away. 

That  no  such  representations  were  made  by  the  plaintiff  to 
Turner  upon  his  purchase  from  David,  as  to  exclude  the  plain- 
•tiff  from  a  claim  to  board  beyond  two  weeks,  or  to  a  claim  for 
fojniture,  except  as  to  articles  of  the  value  of  fifty  dollars  only. 

That  the  plaintiff  with  his  fiunily  occupied  rooms  in  the  Hotel 
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until  May,  1855 ;  that  after  the  8d  of  April,  1854,  he  boarded 
himfielf  and  &nnlj,  and  was  not  supplied  by  the  keeper  of  the 
Hotel ;  and  that  the  defendant's  counsel  have  refused  to  permit 
the  question  of  an  allowance  for  the  occupation  of  the  rooms 
beyond  the  commencement  of  this  action,  which  was  the  11th 
of  April,  1854:,  to  be  passed  upon  and  adjudged. 

I  further  find,  as  to  the  defendants  Townsend  and  Johnson, 
that  an  assignment  was  made  by  the  defendant  Turner  to  one 
Thomas  W.  Wheeler,  of  the  leases,  furniture  and  fixtures  of  such 
Hotel,  dated  the  lOth  of  February,  1854.  That  on  or  about  the 
9th  of  May,  1854,  Wheeler,  by  his  authorized  attorney,  sold  and 
assigned  the  same  to  the  defendant  Samuel  P.  Townsend  subject 
to  the  plaintiff's  lien  and  claim  thereon  for  the  aforesaid  sum  of 
$3,100,  which  said  Townsend  agreed  to  pay  as  part  of  the  pur- 
chase money  of  the  said  property.  That  before  the  time  of  his 
purchase  he  knew  the  pendency  of  the  present  suit,  the  injunc- 
tion and  claim  of  the  plaintiff  the  agreement  between  him  and 
David,  and  that  the  attorney  of  Wheeler  had  similar  knowledge: 

That  the  said  Townsend  in  August,  1854^  transferred  to  the 
defendant  Johnson,  one  half  of  his  interest  in  such  Hotel,  furni- 
ture and  fixtures,  and  that  Johnson  had  knowledge  at  the  time 
of  such  purchase,  of  the  claim  of  the  plaintiff. 

That  the  said  Townsend  and  Johnson  have  not  filed  any 
answer  to  the  supplemental  complaint  in  this  action,  and  that  I 
hare  considered  the  allegations  of  fact  contained  therein  respect* 
ing  their  acts  and  knowledge  as  admitted  by  them,  and  that  the 
plaintiff  is  entitled  to  the  relief  therein  sought  agunst  them  and 
each  of  them. 

And  I  find  as  conclusions  of  law,  th^  the  plaintiff  by  force 
of  the  various  instruments  before  stated,  is  entitled  to  recover 
the  sum  of  $3,100  with  interest  firom  the  31st  day  of  December, 
1853,  deducting  the  sum  of  $19,43,  as  of  the  11th  of  April^  1854. 

That  the  plaintiff  is  entitled  to  recover  such  sum,  as  wcdl  fiK>m 
the  defendant  David  as  firom  the  defendant  Turner,  and  fit>m  the 
defendant  Townsend  severally  and  personally,  and  may  have 
execution  against  each  and  eitiber  of  them  until  he  receive  satis- 
&ction  thereof 

That  the  plaintiff  is  entitled  to  a  lien  upon  all  the  furniture  in 
the  Mercantile  Hotel,  which  remains  of  the  furniture  comprised 
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in  the  schedule,  to  the  mortgage  known  in  the  case  as  the  Jones 
mortgage,  and  is  farther  entitled  to  a  leoeiyer  to  take  possession 
of  such  fiimiture. 

That  the  injunction  allowed  in  this  cause  ought  to  be  oontinued, 
and  that  in  case  the  amount  so  adjudged  to  be  paid,  is  paid  by 
the  defendant  Townsend,  that  he  be  at  liberty  to  apply  on  the 
foot  of  the  judgment,  for  such  judgment  against  any  of  thie  other  , 
parties  as  may  be  right 

That  in  my  opinion,  by  the  true  construction  of  the  agreements 
between  the  parties,  and  under  the  proo&  in  tiie  cause,  the  plain- 
tiff Ford  was  responsible  for  the  occupation  of  rooms  in  the 
hotel  fiom  the  third  day  of  April,  1864,  when  notice  was  given 
him  to  remove,  to  the  1st  day  of  May,  1855,  at  $17  a  week. 
But  inasmuch  as  the  counsel  of  the  defendant  objected  to  the 
Ciourt  passing  upon  this  allowance  for  any  time  after  the  com- 
mencement of  this  suit^  I  have  not  charged  the  plaintiff  with  the 
amount  of  the  same,  but  only  from  said  Sd  day  of  April  to  the 
11th  of  such  month. 

MUBEAT  HOFFlCAlir." 

« 

On  the  26th  of  December,  1856,  a  jndgm^it  was  entered  in 
conformity  with  the  foregoing  written  decision. 

The  plaintiff  excepted  to  the  judgment  of  the  Court^  so  &r 
as  the  same  determines  that  the  agreement  of  the  10th  of 
December,  1863,  gave  a  right  only  to  board  and  lodgings  for 
plaintiff  and  his  &mily  for*three  weeks,  and  that  the  plaintiff 
was  bound  to  pay  for  the  use  of  the  rooms  after  a  notice  to 
leave  them;  and  that  the  plaintiff  was  bound  to  pay,  accord- 
ing to  the  evidence,  for  the  use  of  the  rooms  occupied  by 
hiniself  ai^d  &mily,  from  the  Sd  to  the  11th  of  April,  1854,  a 
period  of  8  days,  between  the  time  of  the  refusal  to  board  and  the 
oonmiencement  of  this  action,  the  sum  of  $19  43. 

The  plaintiff  insisting  that  by  the  terms  of  the  contract,  bear- 
ing date  the  11th  of  December,  1853,  the  defendant  David  was 
bound  to  board  the  plaintiff  and  his  fitmily  in  the  Mercantile 
hotel,  as  long  as  the  said  $3,100  mentioned  in  said  agreement 
remained  unpaid.  m 

The  plaintiff  appealed  to  the  General  Term  from  so  much 
of  the  judgment  entered  in  this  action  on  the  26tii  day  of 
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December,  1866,  sa  allows  the  defendants  the  sum  of  nineteen 
doUais  and  forty-three  cents  for  the  use  of  rooms  occupied  bj 
plaintiff  and  his  family  in  the  Mercantile  Hotel,  in  the  city  of 
New  York,  from  the  8d  to  the  11th  day  of  April,  1854. 

The  defendants  appealed  £rom  the  whole  judgment  (The 
appeals  were  submitted  on  the  6th  of  June,  1867.) 

Wm.  W.  Nbrihrup^  for  plaintiff. 

&  JSarucay^  for  defendants. 

Bt  the  Coubt.  Boswobth,  J. — ^The  judgment  appealed 
fix>m  was  rendered  upon  a  trial  of  issues  of  &ct  joined  between 
the  plaintiff  and  David,  and  Turner  respectively,  and  upon  deter- 
mining, at  the  same  time,  the  relief  proper  to  be  granted  as 
against  Townsend  &  Johnson,  on  overruling  their  demurrer  to 
the  original  and  supplemental  complaint. 

It  is  insisted  that  tiie  Court  erred  at  the  trial,  in  refusing  to 
permit  the  defendant  Townsend  to  interpose  an  answer  to  the 
complaint  at  that  time. 

This  demurrer  was  overruled  on  the  SOth  of  March,  1855,  but  ^ 
liberty  was  given  to  him  to  answer  the  complaint  in  twenty  days, 
upon  payment  of  costs.  Instead  of  availing  himself  of  that  offer, 
he  appealed  from  that  order  to  the  General  Term,  and  on  that 
appeal  the  order  was  affirmed,  with  costs,  on  the  lOih  of  Novem- 
ber, 1855.  This  action  came  on  to  be  tried  on  the  28th  of 
February,  1856,  and  it  was  during  that  trial  that  Townsend  t^- 
dered  his  answer.  Tothedecision  of  the  Court  refusing  to  receive 
it,  Townsend  excepted. 

Even  if  it  be  conceded  that  Townsend  had  the  same  time  to 
answer  after  the  decision  by  the  General  Term  that  was  given  to 
him  by  the  order  of  the  SOth  of  March,  1855,  he  should  have 
tendei^  his  answer  within  twenty  days  after  the  decision  of 
affirmance,  by  the -General  Term,  or  within  twenty  days  from  the 
10th  of  November,  1855.— Sands  v.  M'Cldan,  6  Cowen,  682; 
Hoadley  v.  OuyJer,  10  Wend.  598. 

By  th^pterms  of  the  order  the  answer  must  be  put  in  within 
twenty  days,  or  the  right  to  answer  was  gone.  None  was  ten- 
dered within  that  time^  nor  until  after  the  trial  had  commenced, 
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upon  notice  of  it  duly  given  to  all  the  defendants.  There  was 
no  error,  which  is  the  subject  of  an  exception,  in  revising  to  per- 
mit Townsend  to  put  in  an  answer  at  the  trial. 

The  decisions — ^that  the  action  was  triable  bj  the  Court ;  that 
it  should  be  disposed  of  at  the  trial  as  to  aU  the  parties,  and  by 
a  single  judgment;  tiiat  the  Court  had  jurisdiction  of  the  action; 
and  that  the  complaint  stated  &cts  sufficient  to  constitute  a  cause 
of  action; — were  correct,  and  need  neither  argument  nor 
authority  to  show  their  accuracy. 

Each  defendant  appeared  by  hia  attorney  at  the  trial.  On  the 
trial  the  agreements  of  the  24th  October,  1868 ;  November  Sd, 
1853 ;  and  December  10, 1853 ;  and  also  the  agreement  between 
David  &  Turner,  of  the  26th  of  January,  1854,  were  produced 
and  read  in  evidence.  The  latter  is  inserted  at  length  in  the 
ease.  By  the  terms  of  the  latter  Turner  bought,  ''  subject  to 
all  the  covenants,  condition^  and  terms  contained"  in  the  agree- 
ment between  Ford  &  David  of  the  24th  of  October,  1853,  and 
as  a  part  of  the  contract  price  covenanted  to  pay  the  $3,100  to 
Ford.  By  the  terms  of  that  instrument  it  was  to  remain  in  the 
hands  of  H.  A.  Mott,  in  escrow,  until  Turner  paid  the  $3,100  to 
Ford,  or  arranged  it  satisfactorily  with  him. 

That  agreement  was  recorded  on  the  20th  of  February,  1854. 
The  agreement  of  the  28th  of  January,  1854,  between  the  same 
parties,  was  recorded  at  the  same  time.  The  latter  transferred 
the  leases  and  property,  "subject,  however,  to  the  claim  of 
Samuel  Ford  of  thirty-one  hun(ked  dollars,  as  mentioned  in  said 
agreement,"  of  the  26th  of  January,  and  guaranteed  that  the 
property  was  free  fit)m  encumbrances  "  otherwise  than  in  said 
agreement  is  set  forth,  and  said  Ford's  claim  as  aforesaid." 

The  assignment  of  each  of  the  leases  by  David  to  Turner  was, 
by  its  terms,  subject  to  the  "  covenants,  conditions,  and  terms  " 
of  the  agreement  of  the  24th  of  October,  1853,  and  to  the  terms 
of  the  agreement  of  the  26th  of  January,  1854. 

It  necessarily  follows  that  Wheeler,  when  he  purchased  from 
Turner,  and  also  that  Townsend  and  Johnson,  when  they  made 
their  several  purchases,  knew,  or  had  notice  of  the  claims  and 
rights  of  Ford.  There  is  no  agreement  or  instrument  of  trans- 
fer, from  Ford  to  Turner,  which  does  not  recite  them. 

Townsend  and  Johnson,  by  demurring  to  the  complaints, 
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admit  the  allegatioiis,  that  they  bought  with  notice,  and  Town- 
flendy  in  the  same  way,  admits  that  he  agreed,  as  a  part  of  tihe 
consideration  money  to  be  paid  by  him,  to  pay  to  Ford  the 
$8,100. 

The  plaxntijSf  is  entitled  to  recorer  this  sum,  out  of  the  pro- 
perty, unless  just  claims  to  deductions  hare  been  j>roperly 
proved  irhidi  should  be  allowed,  or  unless  the  Oourt  erroneously 
excluded  evidence,  in  that  behalf  which  should  have  been 
received.  Who  of  the  several  defiendants,  are  personally  liable 
for  its  payment,  and  in  what  order  such  liabilily  should  be 
enforced,  will  be  stated  hereafter.  We  will  first  notice  some  of 
the  exceptions  taken  at  the  trial. 

The  answer  of  David  was  sworn  to  on  the  25th  of  January, 
and  of  Turner  on  the  24th  of  May,  1851,  and  the  Judge  in 
refosing  to  permit  an  amendment  of  their  answers,  in  February, 
1866,  nearly  two  years  after  both  of  them  had  re-sold  their 
interest  in  the  properly,  made  a  decision^  which  is  not  the  sub- 
ject of  an  exception. 

Many  of  the  matters,  offered  to  be  proved  on  the  part  of 
David  and  Turner,  and  embraced  in  their  eleven  written  offexs, 
and  the  five  additional  written  offers  on  the  part  of  Turner, 
except  those  which  they  were  allowed  to  prove,  constituted 
matters  of  defence  not  alleged  in  their  answers.  On  that  ground 
alone,  they  were  inadmissible,  and  whether  they  should  be  pe^ 
mitted  to  so  amend  their  answers,  as  to  make  such  evidence 
admissible  under  them,  was,  in  the  most  &vorabIe  view  for  the 
defendants  that  can  be  taken  of  such  an  application,  a  matt^ 
addressed  solely  to  the  discretion  of  the  Judge. 

An  exception  to  his  decifflon  is  not  reviewable  on  this  appeal 
If  it  was,  we  should  not  regard  it  as  erroneous. 

David  sold  the  leases  and  furniture  on  the  26th  of  January, 
1854,  and  Turner  on  the  10th  of  the  following  February.  The 
application  was  made  in  February,  1866,  to  amend  answers 
which  had  been  interposed  in  May,  1864,  more  than  three 
months  after  Turner  had  sold  the  property,  and  had  ceased  to 
have  any  interest  in  it,  except  to  conduct  the  buainesB,  as  he 
says  in  his  answer,  as  tenant  of  Wheeler. 

The  Judge,  under  such  circumstances,  mighty  with  great  pro- 
priety, refuse  to  permit  such  a  mass  of  amendments  to  be  made, 
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the  matter  of  most  of  wliiohf  if  not  of  all  of  them,  mtist  hare 
been  known  to  the  d^endants  when  they  put  m  their  answezB, 
if  it  can  be  supposed  that  the  offers  were  made  in  the  belief  that 
the  defendants  had  it  in  their  power  to  establish  the  fiots  which 
they  proposed  to  prove. 

The  2d,  8d,  6th,  and  9th  offers,  and  parts  of  some  of  the 
others,  were  offers  of  evidence  which  would  contradict  ihe  dear 
legal  import  of  the  agreement  of  the  10th  of  December,  1863, 
and  the  express  terms  of  the  agreement  of  the  26th  of  January, 
1854. 

By  the  agreement  of  the  10l3i  of  December,  1858,  David 
agr€^  absolutely,  and  unconditionally,  to  pay  -$8,100  to  Ford, 
for  the  interest  of  the  latter  in  the  hotel,  as  set  forth  in  the 
previous  agreements  of  the  24th  of  October  and  8d  of  November, 
and  Ford  was  to  retain  all  the  fiimiture,  not  included  in  the 
schedule,  annexed  to  the  mortgage,  which  had  been  executed  to 
Jones. 

Ford  was  to  be  paid  this  sum  at  all  events,  and  was  to  leave 
the  hotel  when  it  was  paid.  Whether  he  wa^  at  liberty  to 
remain  more  than  three  weeks  without  charge,  if  not  paid  within 
that  period,  is  a  different  question.  The  three  weeks,  within 
which  it  was  to  be  paid  at  all  events,  expired  with  the  81st  of 
December,  1858 

David  &  Turner,  in  their  contracts  of  the  26th  and  28th  of 
January,  1854,  seem  to  have  construed  the  contract  of  the  10th 
of  December  as  requiring  David  to  board  Ford  free  of  expense, 
until  the  $3,100  was  paid;  David  exacted  a  covenant  from 
Turner  to  pay  Ford  that  sum,  as  being  due  to  him  by  the  con*- 
tract  of  the  10th  of  December. 

The  Court  at  Special  Term,  held  Ford  chargeable  with  room 
rent  at  $17  a  week,  from  the  8d  of  April,  1854,  to  the  commence- 
ment of  this  action,  which  was  on  the  11th  of  that  month. 

Although  the  Court  held  that  Ford  had  no  strict  right  to  be 
furnished  with  board  and  rooms,  without  charge,  after  the  expi- 
ration of  three  weeks  from  the  10th  of  December,  1853,  it  also 
held  that  no  abatement  from  the  $8,100  could  be  allowed  for  the 
use  of  the  rooms  occupied  by  Ford,  subsequent  to  the  com- 
mencement of  this  action,  for  the  reason ^  that  the  enquiry  as  to 
the  value  of  board  and  of  the  rooms  used  had  been  limited  to 
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that  date  on  the  trial,  on  the  objection  taken  by  the  defendant's 
counsel  "  to  any  proof  subsequent  to  April  11th,  1851,  when 
suit  was  brought" 

It  is  too  late  for  the  defendants,  after  having  induced  the 
Court  at  the  trial  to  make  that  decision,  to  insist  that  it  was 
erroneous. 

No  such  inquiry  could  have  been  allowed  as  a  matter  of  light^ 
in  behalf  of  Townsend  &  Johnson.  Instead  of  asserting  by 
answer  a  right  to  reduce  the  claim  of  Ford  to  be  paid  the  $3,100 
on  account  of  board  and  rooms  furnished  to  him  by  David  & 
Turner  respectively,  they  demurred  to  the  original  and  supple- 
mental complaints,  and  admitted  their  material  allegations  to  be 
true. 

The  opinion  of  the  Court  at  Special  Term  shows,  that  the 
Court  came  to  the  conclusions,  that  David  acquiesced  in  the 
justice  of  Ford's  claim  to  board  down  to  the  time  that  David 
sold  to  Turner,  and  that  no  allowance  was  made  to  David  for 
boarding  Ford  after  the  three  weeks,  for  the  reason  that  it  had 
been  voluntarily  furnished,  as  being  Ford's  strict  right 
I  On  the  same  grounds,  it  was  not  allowed  to  Turner  for  the 

I  period  between  the  date  of  his  purchase  and  the  time  he  notified 

Ford  that  he  would  not  board  him  longer  without  being  paid  for 
it,  which  was  done  on  the  8d  of  April,  1854. 

The  evidence  strongly  &vor3  the  conclusion  that  the  parties 
adopted  and  acted  upon  that  construction  of  the  contracts,  until 
Turner  notified  Ford  to  the  contrary,  on  the  8d  of  April,  1854. 

David,  on  selling  to  Turner,  required  a  covenant  fix>m  him  to 
pay  Ford  $3,100 :  this  was  deducted  firom,  and  was  part  of  the  con- 
tract price  which  Turner  was  to  pay  for  the  property ;  requiring 
Turner  to  pay  this  sum  directly  to  Ford,  in  satis&ction  of  a  cor- 
responding amoimt  of  the  contract  price,  and  transferring  the 
property,  subject  to  Ford's  claim  upon  it  for  that  sum,  in  con- 
nexion with  tiie  other  &cts,  might  reasonably  bring  the  Court  to 
the  conclusion  which  it  formed. 

The  supplemental  complaint  states  that  Townsend  bought  and 
took  a  transfer,  '^  subject  to  the  plaintiff's  lien  and  claim  thereon 
for  the  aforesaid  sum  of  $3,100,  which  the  said  Townsend 
assumed  and  agreed  to  pay  off  and  discharge,  as  a  part  of  the 
purchase  money  of  said  property." 
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Townsend  &  Jolmson,  by  their  demimeis,  admit  the  tmth  of 
these  allegations. 

We  think  there  'was  no  error  in  not  malring  an  allowance  to 
David  or  Turner,  for  boarding  Ford,  prior  to  the  tune  when 
it  was  intimated  to  him  that  he  mnst  pay  board  in  the  fatore,  or 
leave  the  premises. 

But  we  are  of  the  opinion  that  Ford  had  no  strict  right  to  be 
boarded  at  the  expense  of  David,  or  of  those  succeeding  to  his 
interest)  after  the  81st  of  December^  1858. 

Non-payment  of  the  $3,100,  within  the  three  weeks,  gave 
Ford  a  right  to  rescind  the  agreement  of  the  10th  of  December, 
1858.  If  he  had  taken  that  stand,  and  had  his  rights  adjusted 
under  the  two  agreements  of  a  prior  date,  his  condition  might 
not  have  been  as  &vorable  as  it  would  be  on  being  paid  the 
$8,100.  But  he  was  not  obliged  to  rescind ;  and  if  he  did  not 
rescind,  he  was  not  obliged  to  waive  his  lien  or  release  his  rights 
until  the  $8,100  was  paid.  But  if  he  chose  to  retain  the  agree- 
ment, he  would  be  obliged  to  look  to  the  property,  and  such  per^ 
sons  as  had,  or  might  become  liable  to  pay  the  $8,100,  for  pay^ 
menl  All  that  he  could  demand,  as  a  stiict  right,  was  $8,100 
and  three  weeks  board. 

Tl^e  substantive  cause  of  action  stated  in  the  complaint^  con- 
sists of  a  lien  upon  the  property  in  question,  for  the  $8,100  and 
interest,  with  a  right  to  have  it  satisfied  out  of  the  proceeds  of 
the  property,  on  a  sale  of  it  under  the  judgment  of  the  Court 

If  the  property  shall  not  produce  enough  to  satisfy  the  lien. 
Turner  and  David  are  severally  liable  to  make  good  any  defi- 
ci^cy. 

In  the  opinion  of  the  Court,  accompanying  the  decision  made 
in  October,  1855,  upon  the  demurrers  of  Townsend  and  Johnson 
to  the  original  and  supplemental  complaint,  no  discrimination 
was  made  between  the  several  liability  of  David  and  Turner  to 
make  good  any  deficiency,  and  that  of  Townsend.  Although  it 
was  stated  that  Townsend  was  liable  to  the  plaintiff  for  such  a 
deficiency,  yet  a  decision  of  that  point  was  not  essential  to  sustain 
the  order  then  made.  Whether  the  position  of  Townsend  to 
Ford,  as  to  personal  liability,  was  different  from  that  of  David  and 
Turner,  does  not  appear  to  have  been  a  subject  of  consideration. 

David  contracted  with  Ford  to  pay  to  him  the  $3,100,  and. 
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tberefoie,  wsis  peraonallj  liable  to  Ford  to  make  such  payment. 
Turner  promiaed  David,  wIlo  was  thus  personally  liable  to  Ford, 
to  pay  to  Ford  the  same  sum.  Tins  promise  was  based  upon  a 
valuable  consideration,  and  is  one  which  Ford  can  enforce  for 
his  own  benefit,  to  make  good  any  deficiency  in  the  proceeds  of 
the  property  to  satisfy  Ford's  claim,  {Halsey  v.  Bud,  9  Paige 
446.) 

But  the  promise  of  Townsend  to  pay  the  $3,100,  was  made  to 
Wheeler.  It  is  not  alleged  that  Wheeler  was  ever  personally 
liable  for  the  payment  of  it,  or  promised  any  one,  as  part  of  his 
own  contract  of  purchase,  to  pay  the  $3,100,  or  any  jmrt  of  it 

King  v.  Whitelyj  10  Paige  465,  is  in  pointy  and  determines 
that  Ford  has  no  personal  claim  upon  Townsflnd,  for  any  defi- 
ciency upon  such  a  state  of  facts. 

In  Ihkter  v.  Hughes^  2  Kern.  74,  the  Court  of  Appeals,  ap- 
proved of  King  v.  Whitdyj  as  a  sound  exposition  of  the  law. 

It  follows  that  the  judgment  must  be  modified. 

We  regard  the  cause  of  action  stated  in  the  complaint,  as 
angle.  It  is  a  claim  to  have  the  $8,100  and  interest,  or  so  much 
of  it  as  may  be  due,  dedaced  a  lien  upon  the  property,  and 
ordered,  by  a  judgment  of  the  Court,  to  be  satisfied  out  of  it^  by 
a  sale  of  i^  and  an  application  of  its  proceeds  to  pay  the  amount 
due. 

The  several  liabilities  of  Pavid  and  Turner,  are  ooUateial 
matters^  and  may  be  enforced  to  make  good  any  deficiency. 
{Hakeg  v.  Boed,  9  Paige,  446.) 

The  judgment  should  be  modified  so  as  to  require  the  proceed- 
ings for  the  appointment  of  a  receiver  to  be  concluded  and 
perfected  and  the  property  to  be  sold  by  the  receiver,  and  the 
proceeds  applied  to  satisfy,  as  far  as  they  will  go,  the  amount  due 
to  Ford,  and  that  for  any  deficiency,  execution  issue,  Jiarst  against 
Turner,  and  on  the  return  of  the  same  unsatisfied,  in  whole  or 
in  part,  execution  for  such  deficiency  as  may  tiien  exist,  be  then 
Issued  against  David. 

Ab  to  the  questions,  whether  the  action  abated,  by  thetransfeis 
made  by  Ford,  peniefnie  lUe^  or  whether  it  was  indispensable, 
before  proceeding  to  trial,  that  tiiose  who  had  succeeded  to  his 
interests  should  be  made  parties,  it  is  sufficient  to  say  that  the 
assignment  of  the  16th  of  September,  1864,  by  Ford  to  Parmly, 


NEW  YORK— OCTOBER,  1867-  601 


Kilmer  y.  O'Hara. 


and  by  Ford  to  Wincliester  on  the  17ih  of  October,  1864,  and 
the  appointment  of  Valentine  as  receiver  of  the  property  of 
Ford,  by  order  of  the  21st  of  May,  1855,  did  not  abate  the  action. 
Oode,  §  121. 

By  that  section  of  the  Code,  it  was  discretionary  with  the 
Court  to  allow  the  action  to  proceed  in  the  name  of  Ford,  or  to 
sabstitute  as  plaintifib  those  to  whom  his  interest  had  been  trans- 
ferred After  all  the  present  defendants  had  been  made  parties, 
and  after  all  these  transfers  had  been  made,  a  motion  was  made 
that  such  substitulion  should  be  ordered,  and  it  was  denied. 

Instead  of  appealing  from  that  order  to  the  General  Term,  all 
parties  acquiesced  in  it,  so  &r  as  the  record  discloses  what 
occurred. 

.  That  order,  and  sufPeiing  the  time,  within  which  an  appeal 
could  be  taken  &omit,  to  elapse  without  appealing;  preclude  the 
defendants  from  now  raising  the  question  whether  other  parties 
should  have  been  substituted  as  plaintiff 

The  Court  haying  determined  that  the  action  should  proceed 
in  the  name  of  Ford,  it  necessarily  follows,  that  all  proceedings 
appropriate  to  enforce  the  cause  of  action^tated  in  the  complaint, 
baye  been,  properly  and  necessarily,  taken  and  prosecuted  by 
him,  and  in  his  own  name. 

Tlie  yiews  stated,  dispose  of  the  appeal  taken  by  the  plaintiff 
The  judgment  must  be  modified  so  as  to  conform  to  the  yiews 
hereinbefore  expressed,  and  in  all  other  respects  affirmed.  Judg-* 
ment  accordingly. 


Buchanan  &  EIilhsb,  Plaintifl^  and  Appellants,  v.  Mobrell, 
O'Hara,  and  Campbell  &  Smith,  Respondents. 

Id  all  actioDS)  whether  of  contract  or  tort,  whenever  a  plaintiff  cans  one  of  fleveral 
defendants,  and  by  examining  him  gives  evidence  tending  to  establish  a  cause  of 
action  against  all  Jointly,  and  hj  establishing  which  all  may  be  ehaiged  with  the 
same  amount  for  which  either,  on  the  same  facts,  would  be  liable  if  sued  alone^  the 
other  defendants  may  be  examined,  as  witnesses  hx  their  own  behalf  to  the  same 
cause  of  action. 
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It  will  make  no  cUfferenoe,  that  the  Court  may  be  competent  in  soch  action  and  on 
such  facts,  in  the  ezerciae  of  its  equitable  jurisdictioi],  to  charge  the  defendants  so 
offering  themselves  in  their  own  behalf  to  pay  a  part  onl/  of  the  whole  sum 
claimed,  or  if  charged  with  the  whole,  to  direct  that  they  be  so  charged  only  in 
the  event  that  all  cannot  be  collected  of  their  co^tofendant,  and  to  order  that  tinej 
pay  only  so  much  as  may  not  be  collected  by  execution  against  him. 

Defendants  may  be  "  united  in  interest^"  in  respect  to  a  matter  inyolyed  in  the  iasue^ 

within  the  meaning  of  those  words  as  used  in  §  89*7  of  the  Code^  though  not  sued 

as  partners  or  ]oin^contractorB,  and  though  sued  upon  a  cause  of  action  on 

a  separate  suit  against  each  could  be  maintained. 

(Before  Boswobth  and  Woodbuft,  J.  J.) 

Argued,  June  8 ;  decided,  Oct  17,  1867. 


This  action  comes  before  the  Court  on  an  appeal  by  the  plain- 
fix)m  a  jndgment  in  fiivor  of  the  defendants.  The  only  ques- 
tions presented  by  the  appeal  relate  to  decisions  of  the  Court  at 
the  trial,  permitting  the  defendants  Smith  k  O'Hara  to  be 
examined  as  witnesses  in  their  own  behal£  The  action  was 
tried  in  October,  1856,  before  Bosworth,  J.,  without  a  jury. 

The  plaintiflfH,  before  commencing  this  action,  had  recoyered 
a  judgment  against  the  defendant  Morrell,  and  had  purchased 
other  judgments  recoyered  against  him  by  third  persons,  on  all 
of  which  executions  had  been  returned  unsatisfied. 

This  action  was  brought  by  them  as  such  creditors,  to  procure 
transfers  of  property  made  by  Morrell  to  O'Hara,  to  be  set  aside 
as  fraudulent  and  yoid,  and  for  other  relief  as  hereinafter  stated. 
The  complaint  states,  the  recoyery  of  the  judgments,  the  issuing 
of  executions  thereon,  and  the  return  of  the  same  unsatisfied,  and 
the  assignment  to  the  plaintiff,  of  those  recoyered  by  other  pe^ 
sons  as  plaintiffit. 

That  Morrell  was  a  manufacturer  of  blank  books  and  station- 
ery in  the  dty  of  New  York,  haying  a  store  containing  blank 
books  and  stationery,  worth  firom  $10,000  to  $12,000,  and 
machinery  and  stock  in  his  £Bictory  worth  about  $14,000,  the 
machinery  being  subject  to  a  chattel  mortgage  for  $5,600,  held 
by  John  Campbell  &  Co.  (a  firm  composed  of  the  defendants 
Campbell  &  Smith),  and  being  worth  some  $1500  less  than  the 
mortgage  upon  it 

That  after  Morrell  contracted  the  debts  on  which  the  judgments 
were  recoyered,  and  in  or  about  October,  1852,  he  fiuled  in  busi- 
ness and  stopped  payment 
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In  anticipation  of  and  shortly  previous  to  sucIl  fidluTe,  "He 
conspired  with  the  defendants  Smith  &  O'Hara^  to  dispose  of  his 
property  in  fittnd  of  his  creditors,  and  to  conceal  or  cover  up  the 
same  so  that  his  creditors  could  not  reach  it,  and "  *  *  "in 
pursuance  of  this  scheme,  and  with  intent  to  delay  and  defraud 
the  said  creditors,  the  said  Smith  and  O'Hara  mutually  arranged 
and  agreed,  that  after  the  transfer  should  be  made  to  O'Hara, 
as  hereinafter  mentioned,"  the  chattel  mortgage  should  be  fore- 
closed and  the  property  sold  and  bid  in  by  Smith ;  and  O'Hara 
should  pay  Smith  the  difference  between  tiie  price  at  which  the 
proper^  sold  and  the  amoimt  of  the  mortgage. 

"The  defendants  Smith,  O'Hara,  and  Morrell,  further  ar- 
ranged and  agreed  that  all  the  property  in  the  store  and  fitctory 
should  be  transferred  and  delivered  to  O'Hara,  at  the  nominal 
price  of  $8,000,  which  the  said  O'i^ara  should  pay  in  notes,  and 
which  notes  Morrell  should  use  in  effecting  fitvoibble  compro- 
mises with  his  creditora"  *  *  "It  was  further  arranged  and 
agreed  between  the  defendants,  that  the  defendant  0'H!ara  should 
go  on,  in  his  own  name,  with  the  business  previously  conducted 
by  Morrell,  and  should  employ  Morrell  as  managing  agent,  at  a 
nominal  salary  of  $1,000  a  year;  that  the  business  should  be 
thus  continued  for  two  years,  to  give  Moirell  an  opportunity  to 
buy  up  at  a  low  rate  the  claims  against  him  held  by  his  credi- 
tors, and  at  the  end  of  that  time  O'Hara  should  pay  over 
and  re-deliver  to  Morrell  all  the  residue  of  the  property  and 
effects,  and  the  proceeds  and  profits  thereof  after  deducting 
$4,000  a  year  for  his  own  compensation,  and  the  amoimt  of  the 
notes  so  given  by  him  as  aforesaid;"  and  "if  Morrell  could 
procure  a  purchaser  of  said  property  at  a  fair  price,  the  said 
O'Hara  should  sell  the  same  to  said  purchaser  in  his  own  name, 
and  after  making  the  deductions  above  mentioned,  should  pay 
over  the  balance  to  said  Morrell." 

"In  pursuance  of  this  arrangement,"  Smith  foreclosed  the 
morl^age  and  bought  the  property  for  $4,000,  and  immediately 
transferred  it  to  O'Hara,  who  paid  Smith  $6,500  therefor,  and 
Smith  paid  over  this  money  to  said  firm  of  John  Campbell 
&Co. 

"  Also,  in  pursuance  of  said  arrangement,"  the  other  property 
of  Morrell  in  the  factory,  and  that  in  the  store,  were  transferred 
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by  MoTiell  to  O'Hara  for  said  sam  of  $8,000,  paid  in  notes  as 
aforesaid,  who  continued  in  the  bnaineBS,  employing  Moirell  as 
managing  agent,  and  the  said  O^Hara  has  made  a  large  profit 
thereon,  at  least  $5,000  a  year ;  and  the  said  O'Hara  still  caa- 
tinnes  in  daid  btiainessy  and  in  possession  of  the  said  goods  aad 
property,  ox  the  proceeds  and  profits  thereof 

Wherefore,  the  plaintiff  demanded  judgment,  that  the  trans- 
fer made  by  Morrell.to  O'Hara  be  adjudged  fraudulent  and 
void,  that  a  receiver  be  appomted  to  take  poeaession  of  the  said 
property,  and  the  proceeds  and  profits  thereof;  that  O'fiara 
account  to  the  receiver  for  the  profits  of  said  stock  and  manu- 
fiictory,  and  that  Campbell  and  Smith  be  compelled  to  pay  to 
the  Beoeiver  the  $1,600  which  Morrell  had  paid  to  Smith,  and 
th^t  the  receiver  apply  the  properly  he.  might  receive,  to  pay 
the  said  judgments  held  by  the  plaintifb. 

Campbell  and  Smith  answered  jointly,  and  O^Hara  put  in  a 
separate  answer,  denying  the  concfpiracy  and  all  firaud.  Mondl 
did  not  answer  the  complaint. 

On  the  trial  the  plaintifiEs  examined  Morrell  as  a  witneas  in 
their  befaali^  and  be  gave  evidence  tending  to  establish  all  the 
allegatLons  of  the  complaint^  except  as  to  the  recovery  of  the 
judgments,  the  issuing  of  executions  thereon,  and  the  xetam  of 
the  same  unsatisfied.  And  he  also  "  gave  evidence  tending  to 
prove  that  the  transfers  of  property  alleged  in  the  complaint  to 
have  been  made  by  Morrell  to  O'Hara  were  made  in  puiBoanoe 
of  a  preconcerted  scheme  between  Morrell  and  the  defendants 
Smith  and  O'Hara,  thereby  to  defraud  the  creditors  of  MorreU, 
and  hinder  and  delay  them  in  the  collection  from  him  of  their 
just  claims  and  demands  against  him." 

'^  After  the  plaintifb  had  rested  their  caae,  the  defendant^ 
Augustine  Smith,  o£Eered  himself  as  a  witness,  whereupon  the 
plaintifft'  counsel  enquired,  in  whose  behalf  he  was  offered? 
To  this,  it  was  answered,  that  he  was  offered  for  the  defendants 
generally,  induding  Augustine  Smith,  and  excluding  the  defend- 
ant MonelL  The  plaintifb'  counsel  objected  to  said  Smith 
being  examined  in  his  own  behali^  and  also  to  his  being  exam- 
ined for  the  defendants  generally." 

The  Court  overruled  each  of  said  objections,  and  to  such  deci- 
sion the  plaintifb'  counsel  then  and  there  duly  excepted 
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O'Hara  was  also  offered,  when  the  same  prooeedings  were  had 
as  when  Smith  was  offered^  and  the  same  decision  was  made  and 
exception  taken. 

Smith,  and  O'Hara,  were  severally  sworn  and  examined,  on 
behalf  of  all  the  defendants,  induding  himself  and  excluding  the 
defendant  Morrell. 

The  Court  gave  judgment  for  the  defendants,  O'Hara,  Camp- 
bell, an(^  Smith,  dismissing  the  complaint  as  to  them.  From 
that  judgment  the  plaintiff  appealed  to  the  General  Term. 

D.  D.  Fieli^  for  appellants, 

Insisted  that,  the  defendants,  O'Hara  and  Smith,  were  not  com- 
petent witnesses  for  themselves.  They  were  not  united  in  inter- 
est with  Morrell  so  as  to  make  them  competent,  because  he  had 
been  examined. 

The  test,  under  section  897  of  the  Code,  is  this:  CouldMorrell 
have  been  called  by  his  co-defendant  as  a  witness  for  them,  or 
could  they  have  been  called  for  him?  If  this  could  have  been 
done  then  he  is  not  '^  imited  in  interest"  with  themu  That  they 
could  have  been  called  for  each  other  is  dear,  under  section  897, 
10  Barb.  112 ;  1  Kern.  131 ;  8  Kern.  266. 

The  expression  "  united  in  interest"  is  used  in  section  119, 157 
and  806.  Under  section  119,  it  is  dear  that  if  either  Morrell, 
O'Hara  or  Smith,  had  commenced  an  action  in  respect  to  the 
assigned  properly,  he  need  not  have  joined  the  others  with  him. 
Under  section  166,  it  is  clear  that  Morrell  could  not  have  verified 
an  answer  for  O'Hara  and  Smith.  And  imder  section  806,  it  is 
dear  that  the  Court  could  give  costs  against  Morrell,  and  for 
O'Hara  and  Smith.    Indeed  that  was  done  in  this  very  judgment 

Indeed,  the  union  of  interest  intended  by  section  897,  is  such 
as  must  necessarily  make  the  judgment  a  joint  one,  whatever 
it  be. 

0.  0'  Cbnor^  for  respondents,  m^de  and  argued  the  following 
points.  . ' 

First  Point — ^The  S97th  section  of  the  Code  covers  this  case. 
The  part  in  italics  was  passed  in  1849,  and  sections  890  and  891 
m:e  (oiginal  sections.    The  case  of  Cbm^ft^Jb  v.  i^  <i&  iZbe,  2  Code 
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Bep.  140,  shows  that  it  is  not  whether  a  party  be  a  joint  con- 
tractor or  joint  conspirator,  that  allows  him  to  be  a  witness,  but 
the  &ct  that  he  is  sued  as  such. 

Second  Point — The  exception  rests  upon  a  criticism  upon  the 
words,  "united  in  interest ''  This  criticism  will  not  avail: 
because — 

1.  The  word  conspiracy  denotes  being  united  in  interest^  and 
a  joint  design,  18  Wendell,  848. 

2.  Morrell  did  swear  to  a  joint  firaud,  a  joint  illegal  act;  and 
before  the  Code,  to  have  permitted  such  testimony  would  have 
been  against  fundamental  principles,  19  Wendell,  298. 

8.  It  being  clear  that  the  defendants  were  chaiged  to  have 
been  united  in  a  fiaud;  this  is  being  united  in  interest 

See  Webster.    DelSinitions : 

To  interest — ^means,  to  concern,  to  affect 

Interest  (noim)— concern. 

Interested — ^made  a  sharer ;  affected ;  concerned  in  a  cause,  or 
in  consequences. 

Third  Point — ^The  Legislature  never  could  have  intended  to 
allow  a  defendant,  to  conspire  with  the  plaintiJO^  to  charge  bim- 
eelf  and  selected  co-defendants  with  fiauds,  and  prevent  sach 
co-defendants  fix>m  denying  such  a  charge.  If  they  did,  there  is 
no  protection  imder  the  Code  for  life,  liberty  or  property. 

By  thb  Court.  Bosworth,  J. — ^Whenever  one,  of  several 
defendants,  ''  who  are  joint  contractors,  or  are  united  in  interest 
is  examined  by  the  adverse  party,"  the  other  of  such  defendants 
may  offer  himself  as  a  witness  to  the  same  cause  of  action  or 
defence,  and  shall  be  so  received.    (Code,  §  897,  890.) 

Were  the  defendants,  Morrell,  O'Hara,  and  Smith,  "  united  in 
interest,"  within  the  meaning  of  those  words  as  used  in  §  897  of 
the  Code,  as  they  stood  before  the  Court  when  G'Hara  and 
Smith  were  permitted  to  be  sworn  ? 

It  is  quite  clear  that  those  words  do  not  denote  and  indnde 
those  defendants  only,  against  all  of  whom,  a  plaintiff,  prior  to 
the  Code,  must  have  recovered,  or  recover  against  none. 

Nor  do  they  designate  and  include  only  such  defendants  as 
are  jointly  liable  on  contract  In  actions  of  assault  and  batteiy, 
trespass,  trover,  and  other  actions  of  tort,  which  in  their  natoM 
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may  be  joint  or  several,  and  which,  before  the  Code,  might  have 
been  brought  against  each  wrong-doer  separately,  or  against  all 
jointly,  and  in  which,  if  several  were  joined  as  defendants,  the 
plaintiff  might  recover  against  some,  although  he  failed  to  reco- 
ver against  others ;  one  defendant  cannot  be  a  witness  for  his 
oo-defendant,  after  evidence  has  been  given  by  the  plaintifl^ 
which  is  sufficient  to  charge  all  as  joint  wrong-doers ;  to  prove 
any  feet,  which,  if  true,  and  if  proved  by  competent  testimony, 
would  exonerate  aU  from  liability,  or  which  would  mitigate 
damages. 

The  reason  is,  that  as  to  such  matter  he  is  jointly  interested 
with  his  co-defendants,  and  all  being  joiat  wrong-doers  when 
sufficient  evidence  has  been  given  to  establish  a  joint  liability ; 
whatever  damages  the  plaintiff  has  sustained,  he  is  entitled  to 
recover  against  all.  In  such  an  action,  after  proof  of  such  fects, 
there  cannot  be  separate  verdicts,  in  &vor  of  the  plaintifi^  against 
the  different  defendants.  {Dean  v.  Uwrhton  and  DuUonj  3  Kern. 
266.) 

This  case  decides,  that  if  the  plaintiff  had  proved  by  witnesses, 
not  parties  to  the  record,  that  Morrell,  O'Hara,  and  Smith,  had 
concocted  and  agreed  between  themselves  upon  a  scheme  by 
which  the  property  of  Morrell  should  be  transferred  to  one  of 
their  number  for  llie  purpose  of  defrauding  Morrell's  creditors, 
and  in  pursuance  and  execution  of  such  scheme,  and  with  that 
intent  it  had  been  so  disposed  of  by  Morrell ;  neither  of  such 
defendants  could  have  been  a  witness  for  the  others  to  disprove 
such  cause  of  action.  Such  evidence,  if  given  by  a  third  person, 
would^as  effectually  exonerate  all,  as  either,  and  as  to  such 
matter,  they  would  be  jointly  interested.  {Beat  v.  Finch,  1  Kern. 
185-6.) 

When  a  combination  among  several  to  commit  a  wrong  is 
established,  each  is  responsible  for  the  acts  of  the  other,  which 
are  done  in  execution  of,  and  pursuant  to  the  agreement  or 
scheme,  in  which  they  united  to  do  the  wrong. 

It  can  make  no  difference,  that  tiie  pecimiary  interest  of 
Morrell  to  prove  the  fraud,  was  greater  than  his  interest  to  dis- 
prove the  conspiracy. 

This  proposition  may  be  illustrated  by  a  variety  of  cases. 
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A  plaintiff  sues  A.  B.  andC.D.onanotebeaiixigthefiagnatoie, 
"A.  B.  &  Go./'  and  signed  in  the  firm's  name  by  A.  B.,  allying 
that  the  defendants  were  partners  doing  business  under  the  name 
of  A.  B.  &  Co.,  and  tiiat  they  made  the  note  in  their  oo-partner- 
ship  name. 

In  such  an  action,  before  the  Code,  ihe  plidntiff  must  haye 
recovered  against  both  defendants  or  neither. 

On  the  trial,  the  plaintiff  may  now  call  A.  B.,  and  prove  by 
him  that  0. 1>.  was  his  partner  when  the  note  was  given,  and  that 
it  was  given  in  the  due  course  of  the  partnership  business*  In 
such  a  case,  0.  D.  would  be  clearly  admissible  in  his  own  behalf 
to  disprove  the  cause  of  action,  which  A.  B.  had  been  examined 
to  establish. 

And  yet  in  such  a  case,  A.  B.'s  pecuniary  interest  would  be 
in  &vor  of  the  plainti£^  because  by  establishing  the  fisust  that  C. 
D.  was  his  partner,  he  would  be  benefited  by  subjecting  him  to 
a  liability  to  pay  l^e  debt 

And  yet,  in  such  an  action,  if  0.  D.  had  put  in  an  answer, 
under  which  the  evidence  was  admissible,  A.  B.  might  be  called 
by  him  to  prove  that  0.  D.  was  a  minor,  or  a  married  woman, 
and  therefore  not  liable  at  all,  although  an  actual  joint  con- 
tractor. 

BntmsMll  v.  James  S  JEhglesum^  1  Kern.  294;  Jfarquai  v. 
MargtucU,  2  Kern.  886 :  This  shows,  that  whether  the  action  be 
contract  or  tort,  the  pleadings  alone,  and  the  cause  of  action 
which  they  state,  are  not  the  exclusive  tests  by  which  tp  deter- 
mine whether  several  defendants  are  united  in  interest,  in  respect 
to  matters  in  relation  to  which  the  testimony  of  some  oi^one  of 
them  has  been  given  or  may  be  offered. 

This  Court  has  decided,  at  General  Term,  that  in  an  action 
against  the  members  of  a  firm,  upon  a  guaranty  of  the  debt  of  a 
third  person  in  the  firm's  name,  where  one  defendant  plead  that 
it  was  signed  by  the  other  partner  without  his  knowledge  or 
consent,  and  iu  a  matter  not  relating  to  the  partnership  businea% 
he  might  caU  the  partner  who  signed  the  firm's  name,  to  prove 
the  &ct8,  and  that,  the  proof  being  satis&ctory,  the  defendant  so 
pleading  was  entitled  to  a  verdict,  and  the  plaintiff  could  have  a 
verdict  and  judgment  agaiost  the  other  defendant,  {Ch^Un  v, 
BuUerly,  5  Duer,  287.) 
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But  such  an  action  as  the  pleadings  state  it,  and  the  plaintiff 
seeks  to  enfoTce  it,  is  one  in  which  the  defendants  are  joint  con- 
tractors^  or  partners. 

Hence  it  is  obvious  that  it  does  not  depend  solely  upon  the 
nature  of  the  action,  nor  upon  the  fact  that  seyeral  defendants 
are  sued  as  joint  contractors^  or  joint  wrong-doers,  whether  one 
can  be  called  as  a  witness  for  the  other,  or  in  other  words,  whe- 
ther they  are  united  ^in  interest — as  to  the  matter,  in  respect  to 
which,  one  may  be  called  to  testify  for  the  other. 

In  all  actions,  whether  of  contract  or  tort,  one  defendant  may 
be  a  witness  for  his  co-defendant,  to  prove  that  the  latter  was 
never  liable,  when  that  proof  consists  of  &cts  which,  though  true, 
could  be  of  no  benefit  to  the  testifying  defendant,  when  proved 
by  witnesses  other  than  himsel£ 

So  in  all  actions,  whether  of  contract  or  tort,  there  may  be 
matters  of  defence  which  neither  defendant  is  competent  to 
prove  on  behalf  of  the  other. 

But  in  all  actions,  whether  they  be  actions  of  contract  or  tort, 
whenever  a  plaintiff  calls  a  defendant,  and,  by  examining  him, 
gives  evidence  tending  to  establish  a  cause  of  action  against  all 
jointly,  and  by  establishing  which  all  may  be  charged  with  the 
whole  amount  for  which  either  would  be  liable  on  the  same 
&cts,  if  sued  alone,  the  other  defendants  may  be  examined  as 
witnesses  to  the  same  cause  of  action. 

That  disproving  that  cause  of  action  will  wholly  defeat  the 
right  of  the  plaintiff  to  recover  against  either  defendant,  is  no 
answer  to  the  right  of  such  a  co-defendant  to  offer  himself  and 
to  be  received.  Such  a  result  will  follow  in  all  cases  in  which 
neither  defendant  was  guilty  of  a  fraud,  unless  all  had  conspired 
to  commit  one. 

We  think  the  defendants  Smith  and  O'Hara  were  "  united  in 
interest"  with  Morrell,  within  the  meaning  of  those  words,  as 
used  in  §  897  of  the  Code,  as  to  the  cause  of  action,  which  Mor- 
rell had  been  examined  to  prove,  and  which  the  evidence  given 
by  him  tended  to  establish,  and  that,  in  consequence  of  his 
having  been  so  examined  by  the  plaintLB^,  ihey  severally  had 
the  right  to  offer  themselves  as  witness  to  the  same  cause  of 
action,  and  to  be  examined  accordingly. 

The  judgment  must  be  affirmed. 

89 
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Drapeb,  Plaintiff  and  Bespondent^  v.  WiLHEiiifmA  HsNNiNGh 
S£N,  sued  with  her  Husband,  Appellant. 

There  ia  no  authority  In  the  provisioDS  of  the  Code  ooncemmg  the  examination  of  a 
party  as  a  witness,  at  the  instance  of  the  adyerse  party,  for  an  order  directing  the 
party  sooght  to  be  eTamined  to  appear  before  a  referee  and  sabniit  to  be  examined 
befS:^  such  reierea 

SembU.  If  the  examination  is  to  be  as  of  a  witness  egounined  conditionally,  a 
summons  most  be  issued  to  compel  the  attendance  of  the  party  whose  exami- 
nation is  sought  An  order  is  only  necessary  to  show  the  existence  of  fSacts  giving 
a  rifjtit  to  so  examine,  and  to  authenticate  the  proceedmga  The  witness  does  not 
attend  in  obedience  to  the  order,  but  in  obedience  to  the  summon&  If  the  exami- 
nation is  had  before,  instead  of  taking  it  at  the  trial,  no  order  is  necessary.  A 
notice  to  the  party,  and  that  alone,  is  necessary  to  give  the  right  to  examine^  and 
a  sommons  is  necessary  to  compel  attendance  and  lay  the  foundation  for  ulterior 
proceedings,  in  case  of  non-attendance  in  obedience  to  it 

It  18  not  obvious  that  any  order  for  the  conditional  examination  of  a  party  as  a  witness 
can,  properly,  specify  and  limit  the  matters  to  which  he  is  to  be  examined.  He  is 
to  be  examined  generally  the  same  as  any  other  witness,  and  the  points  to  which 
he  may  be  examined  are  to  be  determined  by  the  officer  before  whom  the  exami« 
nation  is  had,  or  at  the  trial  when  the  testimony  is  offered  in  evidence.  Whether, 
when  in  an  action  against  husband  and  wife^  the  complaint  states  as  a  cause  of 
action,  facts  which,  if  proved,  will  entitle  the  plaintiff  to  a  judgment  against  the 
husband  personally,  and  he  has  not  been  served  with  the  summons,  nor  appeared 
in  the  action,  and  the  means  provided  by  law  for  compelling  his  appearance  have 
not  been  exhansted,  the  wife  can  be  proceeded  against  at  all,  or  whether  aha  oaa 


612  CASES  IN  THE  SUPERIOR  COURT. 


Dn^)er  y.  Hemungaen. 


appear  hj  an  attorney  employed  by  her,  without  a  previous  order  of  the  Court  for 
that  purpose,  or  whether  she  can  be  compelled  to  be  examined  at  all  to  establish 
the  allegations  in  such  a  complaint,  when  proof  of  part  of  the  allegations  reqd&te 
to  be  prored,  to  charge  her  separate  estate,  if  she  have  any,  will  subject  the  iasr 
band  tp  a  jodgment for.  the  amount  sought  to  be  ooUected  from  her  property,  quanf 
(Before  OAKtEY,;  Ch.  J^  Dmot,  BoswoKT^  Hoffmajt,  Slossok  and  Wood- 

BnTF,  J.J.) 

Heard,  April  11 ;  decided,  April  18, 1867. 

The  defendant  appeals  from  an  order  made  March  13, 1857. 

Tins  action  is  brought  against  husband  and  wife,  defendants. 
The  complaint  avers,  that  one  Hiram  Cranston  fiimished  board 
and  necessaries,  and  perfonned  labor  and  services,  to  and  for  the 
defendants,  at  th^  request,  at  the.  price  and  to  the  value  of 
$468  78,  and  lent  and  advanced  to  the  wife,  at  her  request, 
$42. 

That  the  wife  had,  and  still  has  and  owns,  in  her  own  li^t 
and  as  her  absolute  property,  separate  and  apart  from  her  hufr 
band,  personal  property  exceeding  in  amount  and  value  the  sums 
aforesaid,  and  also  real  estate  and  chattels  real,  the  income  where- 
of exceeds  such  sums. 

That  on  the  21st  of  August,  1856,  the  husband  drew  his  bill  of 
exchange  upon  one  Belt,  of  Augusta,  Geo.,  for  the  amount  of  the 
said  two  sums  (viz.  $510  78)  payable  to  the  order  of  the  wife, 
and  that  she,  with  a  fuU  knowledge  of  the  consideration,  and  with 
intent  to  secure  the  payment  of  the  said  sum,  and  to  charge  and 
create  a  lien  on  her  said  separate  estate  and  property,  and  to  hind 
the  same  for  the  said  sum  of  money,  with  the  knowledge  and 
assent  of  her  husband,  did  endorse  the  said  bill  of  exchange^  and 
deliver  the  same  to  the  said  Cranston. 

The  complaint  then  avers  presentment^  refiisal  to  accept,  and 
refusal  jto  pay^.aad  notice  to  the  defendants^  and  an  assignment 
of  the  claim,  &c.,  to  the  plaintiff. 

The  plaintiff  then  prays  a  discovery  of  the  amount^  valu^ 
character,  situation,  description,  and  other  details  of  the  separate 
property  of  the  wife,  and  that  the  Bill  of  Exchange  may  be 
declared  a  charge,  and  hen  upon  such  separate  estate  and  pio* 
perty,  and  the  inconie  thereof— and  that  so  much  as  may  be  neces- 
sary to  satisfy  the  same;  and  the  costs  of  this  action  may  be  sub- 
jected and  applied  to  such  satisj&otion.  That  a  receiver  of  such 
aeparate  estate  may  be  appointed,  and  that  an  injunction  iaaoe  to 
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restrain  the  wife  from  disposing  of  or  incumbering  the  said  separ 
rate  estate  and  property. 

To  this  complaint  the  defendant^  Wilhehnina,  has  put  in  an 
answer  by  attorney,  in  which  all  of  the  allegations  in  the  oom- 
plaint  are  denied. 

It  does  not  appear  that  the  husband  has  been  served  witih  pro- 
cess  in  the  action,  or  that  any  steps  have  been  taken  to  bring 
him  into  Court,  or  procure  his  appearance.  It  was  stated  on  the 
argument  of  this  appeal  that  he  is  absent  from  the  United  States, 
in  Nicaragua. 

On  the  18th  of  March,  1857,  an  order  was  made  at  the  special 
term,  on  Ihe  plaintiff's  application,  by  which  tiie  defendant, 
"Wilhelmina,  was  ordered  to  appear,  and  be  examined  as  a  wit- 
ness in  this  action  for  the  plaintiff  as  to  any  matter  of  &ct  affect- 
ing her  liability  in  this  action,  or  relating  to  her  property  and 
estate,  separate  and  apart  from  her  husband,  before  Henry  S. 
Lincoln,  Esq.,  (who  was  thereby  appointed  referee  for  that  ptti> 
pose)  at  such  time  as  the  said  referee  might  appoint  upon  two 
days'  notice  to  her. 

From  this  order,  the  said  Wilhelmina  appeals. 

Mr.  Blanhmm  and  Mr.  Ashmeadj  for  the  appellant 
A.  B.  Dt/ettj  for  the  respondent 

By  the  CouiiT.  WooDRiTFP,  J. — The  order  appealed  fttnn 
is  supposed  bj  the  respondent  to  be  warranted  by  chapter  sixth, 
of  title  12th,  of  the  Code  of  Procedure,  which  chapter  relates 
exclusively  to  the  examination  of  parties  to  the  action,  and  par- 
ties for  whose  immediate  benefit  the  action  is  prosecuted  or 
defended. 

The  first  section  of  that  chapter  (viz.  §  889)  provides  that  no 
action  to'  obtain  disooveiy  under  oath,  in  aid  of  the  prosecution 
or  defence  of  another  action,  shall  be  allowed,  nor  shall  any 
examination  of  a  party  be  had  on  behalf  of  the  adverse  party, 
except  in  the  manner  prescribed  by  this  chapter. 

Passing  by,  for  the  present,  many  of  the  important  questions 
discussed  on  the  argument  of  the  appeal,  and  for  the  moment 
assuming  that  the  complaint  states  a  cause  of  action  against  the 
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wife  (the  appellant)  and  that  she  is  properly  before  the  Court  bj 
her  attorney,  and  that  she  is  subject  to  examination  in  this 
action  under  the  chapter  above  referred  to,  it  may  perhaps  dis- 
pose of  this  appeal,  if  we  enquire  whether  "  the  manner  pre- 
scribed by  this  chapter,"  contemplates  or  sanctions  the  order 
appealed  from» 

The  sections  prescribing  the  manner  in  which  the  examina- 
tion of  a  party  may  be  had,  are  the  following;  §  890  provides 
that  a  party  to  an  action  may  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party,  and  for  that  purpose  may  be  com- 
pelled, in  the  same  manner,  &c.  &c.,  as  any  other  witness,  to  tes- 
tify either  at  the  trial  or  conditionallyj  or  upon  commission. 

Section. 891  provides  that  such  examination  may  be  had  at 
any  time  before  the  trial  *  *  before  a  Judge  of  the  Court,  or  a 
County  Judge  on  a  previous  notice  *  *  of  at  least  five  days, 
unless  for  good  cause  shown  the  Judge  order  otherwise; 
and  §  892  provides  that  the  party  to  be  examined  as  in  the  last 
section  provided,  may  be  compelled  to  attend  in  the  same  man- 
ner as  a  witness,  who  is  to  be  examined  conditionally.- 

Section  894  declares  the  consequences  of  a  refusal  to  attend, 
and  testify ;  but  the  above  sections  are  all  that  prescribe  "  the 
manner  in  which  the  examination  of  a  paiity  may  be  had." 

By  these  sections  it  is  entirely  obvious  that  the  examination  of 
the  party  is  to  be  procured  in  the  mode,  abready  well  r^;ulated 
by  other  statutes,  of  compelling  witnesses  to  attend  and  testify, 
and  this  must  be  the  guide  in  procuring  that  attendance. 

This  is  so  fiuniliar  to  all  practitioners  that  it  seems  hardly 
necessary  to  repeat  it 

If  the  examination  is  to  be  had  at  the  trial,  no  previous  order 
is  necessary^  A  subpoena  must  be  issued,  and  served  as  pointed 
out  in  2d.  Eev.  Stat  p.  [400]  §  52,  [42]  and  this,  of  course,  requires 
the  witness  to  attend  at  Court 

If  the  examination  be  as  of  a  witness  examined  conditionally, 
a  summons  to  the  witness  must  be  issued  by  the  Judge  (2  B.  S. 
898,  §  10,)  which  must  be  served  in  the  manner  prescribed  by 
§  54  [44]  of  2  Eev.  Stat  p.  [401].  The  witness  attends  in  obedi- 
ence to  the  summons,  not  in  pursuance  of  any  order  made  npoa 
him.  The  summons,  in  such  case,  is  issued  in  lieu  of  a  subpoena 
xmder  the  seal  of  the  Court,  and  is  served  in  like  manner. 
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It  is  true  tbat  an  order  must  be  procured,  based  upon  proper 
affidavits^  showing  that  the  exigency  exists  which  rend^  a  de 
bene  esse  examination  proper,  but  that  is  not  an  order  .requiring 
the  attendance  of  the  witness;  it  is  made  for  the  purpose  of 
authenticating  the  examination  which  is  to  be  had  upon  a  pro- 
per summons  to  be  issued,  and  although  it  in  form  requires  the 
attendance  of  the  adyerse  party,  yet  that  is  merely  for  the 
purposes  of  notice^  in  order  that  he  may  attend  if  he  thinks 
proper,  and  either  take  part  in  the  examination  of  the  witness, 
or  show  cause  why  the  examination  should  not  be  had.  If  he 
do  not  choose  to  attend,  he  cannot  by  order  be  required  to  do  so* 
The  witness,  as  such,  has  nothing  to  do  with  the  order:  the  effi- 
cient means  of  procuring  and  compelling  his  attendance,  is 
the  issuing  and  service  of  a  summons  under  the  hand  of  the 
Judge.  # 

If  the  examination  sought  be,  not  as  of  a  witness  examined 
conditionally,  but  is  claimed  in  the  exercise  of  the  option  given 
by  §  891,  allowing  it  at  any  time  before  the  trial,  then  no 
order  whatever  is  necessary.  That  examination  may  be  had 
upon  five  days  notice,  subject,  of  course,  to  the  power  of  the 
Judge  over  tiie  subject  when  the  parties  appear  before  him. 
And  in  this  proceeding,  the  manner  of  procuring  the  attendance 
of  the  party  as  a  witness  is  the  same  as  last  above  stated,  viz. 
by  summons;  as  to  a  witness  to  be  examined  conditionally 
(§892). 

We  find  in  these  provisions  no  warrant  nor  authority  in  the 
Court,  to  make  any  order  on  the  subjectj 

Nor  for  any  proceeding  by  order,  either  of  the  Court  or  Judge, 
requiring  the  witness  to  attend  and  be  examined. 

Still  less  do  we  find  any  power  in  either  the  Court  or  Judge 
to  make  an  order  requiring  ^e  witness  to  attend  before  a  person 
not  a  Judge,  and  therein  constituting  such  a  person  a  referee,  for 
the  purpose  of  taking  such  examination.  When  the  proceeding 
is  to  obtain  a  de  bene  esse  examination  of  the  party,  in  the  mode 
prescribed  for  the  conditional  examination  of  a  witness  about  to 
depart  fix)m  the  State,  or  who  may  not  be  able  to  attend  the 
trial ;  then,  after  hearing  the  parties  to  the  action,  under  a  pro- 
per order  to  show  cause,  the  Judge  to  whom  the  application  is 
made  may  appoint  a  referee  to  take  the  testimony,  Qjaws  of 


61«  OASES  IN  lEHE  SUPEKTOB  COUET. 


Draper  t. 


1851,  chap.  472);  biit  therei  as  in  other  cases,  the  order  does  not 
direct  the  attendance  of  the  witness — his  attendance  before  the 
referee  is  to  be  procured  by  summons.  And  the  order  appoint- 
ing the  referee  is  made,  not  bj  the  Coort,  bat  by  the  Judge 
exercising  a  special  authority. 

The  order  appealed  from  is  an  order  of  the  Court  at  Special 
Term ;  it  is  not  an  order  purporting  to  determine  tliat  a  de  bene 
tfcseezamination  is  proper  imder  liie  circumstances  proved ;  but 
it  purports  to  be  the  mandate  of  the  Court  to  compel  the  attend- 
ance of  the  witness  out  of  Court  and  before  a  person  named  as 
referee  for  the  special  purpose. 

When  liie  examination  is  sought  under  the  option  giyen  by 
§  891,  to  take  the  examination  before  the  trials  and  not  as  a 
witness  examined  conditionally^  we  find  no  power  to  appoint  a 
referee.  • 

We  all  concur  in  the  opinion  that  the  order  was  improyidently 
made,  and  that  it  cannot  be  sustained. 

The  order  is  liable  to  further  criticism,  which  is  not  material, 
sinc^  the  order  must  be  reversed  for  the  reasons  stated ;  but  it 
is  by  no  me^ns  dear  that  any  order,  even  for  the  examination 
of  a  witness  conditionally,  should  declare  the  specific  matters  to 
which  tile  witness  shall  be  examined.  Under  the  former  Chan- 
oeiy  practice,  where  a  party  might  sometimes  be  examined,  the 
common. order  provided  that  he  be  examined  as  to  any  matteis 
as  to  which  he  had  no  interest  in  favor  of  tiie  party  examining 
him.  But  no  such  restriction  is  now  necessary  nor  proper. 
The  examination  is  to  be  the  same  as  that  of  any  other  witness^ 
md  the  matters  as  to  which  he  shall  be  examined  are  to  be 
determhied  either  by  the  Judge  before  whom  the  examination  is 
had,  (unlesB  upon  cause  shown  he  decides  that  the  examination 
shall  not  then  be  taken,)  or  at  the  trial,  when  the  testimony  is 
offered  in  evidence. 

These  views  were  not  all  of  them  presented  on  the  argument 
of  the  appeal,  but  we  do  not  feel  at  liberty,  when  considering 
the  lights  of  a  feme  covert^  proceeded  against  when  her  husband 
has  not  been  brought  in,  and  when  (as  stated  on  the  argument) 
he  is  absent  from  the  country,  to  overlook  considerations  which 
we  deem  entirely  conclusive  upon  the  subject 

We  have  not  been  insensible  to  the  serious  nature  of  other 
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objedioiiB  to  the  plaintiJF's  pToceedings,  t6  whicli  omr  attention 
was  called  on  the  argument,  and  while  we  reverse  the  ordier 
upon  the  ground  above  apecially  assigned,  it  is  not  thereby 
intended  to  hold,  that  the  plaint^  has  shown  by  his  complaint 
any  sufficient  cause  of  action  against  the  wife  (the  appellant),  to 
charge  her  as  to  her  separate  estate,  or  otherwise. 

Nor  that  he  can  proceed  against  her,  without  doing  more  than 
merely  name  her  husband  as  a  party  in  his  summons,  and  with- 
out bringing  him  in  by  appearance,  so  that  he  shall  be  a  real  as 
well  as  nominal  party  to  the  action;  or,  (if  he  be  absent  from 
the  country,)  without  first  exhausting  the  means  which  the  law 
has  provided  for  procuring  his  appearance,  so  that  he  may  be 
aflfected  by  the  judgment  as  on  de&ult  of  appearance. 

Nor  that  a  married  woman,  sued  with  her  husband,  can  appear 
by  attorney  employed  by  herself  without  a  previous  order  of 
the  Court  for  that  purpose. 

Still  less  do  we  mean  to  be  understood  as  holding,  that  in  this 
«jtion  the  appellant  caa  be  examined  as  a  mtnesB  m  any  form 
or  by  any  mode  of  procuring  her  attendance.  The  debt  set  out 
in  the  complaint^  if  it  exist,  is  her  husband's  debt,  for  which, 
without  any  legal  consideration  moving  to  her  (other  than  such 
as  is  supposed  to  be  implied  in  the  act  of  endorsement),  she  has 
become  the  voluntary  surety.  No  consideration  for  any  charge 
or  lien  upon  her  separate  property,  (if  any  she  has,)  and  no 
express  underaking  to  charge  such  property  appears. 

It  is  clear  that  upon  the  allegations  in  this  complaint,  if 
proved,  the  plaintiff  may  have  a  judgment  against  her  husband, 
in  this  action,  for  the  amount  claimed  to  be  due.  {Marquai  v. 
MarqiuUj  2  Keman,  836.)  But  it  is  not  clear,  in  that  state  of 
the  case,  that  the  plaintiff  can  examine  the  wife  as  a  witness,  to 
establish  the  allegations  in  such  complaint  It  is  not  obvious 
that  she  can  in  any  manner  be  so  examined,  that  she  will  not  be 
in  the  condition  of  a  wife  testifying  against  her  husband,  when 
the  very  facts  alleged,  and  which  must  be  prov^  in  order  to 
charge  her,  will,  if  proved,  entitle  the  plaintiff  to  a  judgment 
against  her  husband  also. 

Oniat  the  Code  has  not  made  the  wife  a  competent  witness 
against  her  husband,  has  been  repeatedly  decided*  (2  Code  R 
19;  2  SaQd£  840;  4  Sand£  696.) 
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But  without  attempting  to  decide  the  questioiui  above  alliided 
to,  it  must  suffice  to  say  that  the  Court  leveiBe  the  order  ap- 
pealed from,  upon  the  grounds  first  above  stated. 

Order  leversed,  without  costs. 


Gbxy,  et  aL|  Plaintifb  and  AppellantB,  v.  Bobjohn,  Defendant 

and  Be^>ondent. 

An  Action  to  restrain  the  defendant  from  yiolating  his  written  agreement  hj 
which  he  covenanted  to  sell  to  the  plaintifb  certain  artidei^  numn&ctared  hj 
him  after  some  -secret  process  known  only  to  himself;  and  not  to  sell  similar 
articles  to  others ;  and  by  which  the  plaintifis  ooyenanted  to  sell  such  article^  and 
allow  him  therefor,  a  stipulated  price,  is  not  an  action  '*fi)r  an  a4Judication  npon 
an  instrument  in  writing,"  within  the  meaning  of  those  words  as  used  in  §  966 
of  the  Code,  as  amended  by  Ohaftib  728,  of  the  Laws  of  1867,  althoogh  the 
chief  contest  between  the  parties  related  to  the  vididity,  oonstmction,  and  legal 
effect  of  such  written  agreement 

When  enaction  is  brought  to  recover  a  debt>  or  damages ;  or  for  a  specific  perform- 
ance; or  for  an  injunction;  or  for  other  like  redresai  and  such  is  the  relief  which 
the  complaint  pra^ys  the  Court  to  acQudge ;  it  is  the  nature  of  the  relief  pn^je^ 
and  not  the  eyidence  relied  upon  to  support  the  plaintifh*  title  to  such  rdie^  which 
determines  the  object  of  the  action. 

In  such  actions,  the  suoceesful  party  is  not  entitied  to  an  extra  allowance  under 
§  808  of  the  Code,  notwithstanding  the  decision  of  them,  may,  incidentally,  inTolTS 
tiie  construction  of  a  written  agreement 

The  order,  denying  the  grant  of  an  extra  allowance^  affinned. 

(Before  DtTXB,  Ch.  J.,  and  Boswobth,  Hoffman,  Sl068ok  and  Woodbxttt,  JJ^.) 
Heard,  June  27  ;  decided,  July  11,  1867. 

This  is  an  appeal  from  an  order,  made  at  Special  Term,  deny- 
ing the  plaintilBb'  application  to  overrule  the  decision  of  the 
clerk,  who  refiised  to  allow  the  plaintiffi  (who  had  obtained 
a  judgment  for  the  relief  prayed  for  by  their  complaint),  a  per 
centage,  or  extra  allowance,  under  §  808  of  the  Code,  as  amended 
by  Chapteb  728  of  the  Laws  of  1867.  The  action  was  tried 
after  that  section,  as  thus  amended,  took  effect*  The  fiusts  aro 
fully  stated  in  the  opinion  of  the  Court 

BYTHECionBT.  Woodruff,  J. — ^The  plaintifGs  herein,  having 
recovered  judgment  in  their  favor,  insist  that  they  are  entitled, 
as  a  part  of  thdr  costs,  to  an  allowance  under  §§  808  and  809  of 
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the  Code  of  Prooedure,  on  the  gronnd  that  the  determination  of 
the  matter  in  controversy,  involved  an  ''adjudication  upon  a 
written  instrument"  From  an  order  affirming  the  decision  of  the 
clerk,  who  revised  to  insert  such  allowance  in  the  adjustment 
of  the  costs,  the  plaintiff  appealed,  and  that  appeal  now  comes 
before  the  General  Term. 

The  action  was  brought  by  the  plaintiff  to  restrain  the  defend- 
ant from  violating  a  written  agreement,  by  which  he  had  cove- 
nanted to  sell  to  them,  certain  articles  manufactured  by  himself 
after  some  secret  process,  of  which  he  has  knowledge,  and  bind- 
ing him  not  to  sell  to  others ;  and  by  which  the  plaintifSs,  on 
their  part,  had  covenanted  to  sell  the  article  and  allow  him  a 
price  stipulated  therefor.  The  complaint  averred  that  the  de- 
fendant was  about  to  sell  to  others,  and  that  he  had  on  hand  a 
quantity  named,  which  he  threatened  to  sell>  and  it  sought  an 
injunction  as  a  means  of  compelling  the  performance  of  his 
agreement  The  plaintiffii  have  obtained  a  decree,  in  substantial 
conformily  to  the  prayer  of  their  complaint 

The  chief  contest  between  the  parties,  was  concerning  the 

validity,  construction,  and  legal  effect  of  the  written  agreement 

It,  however,  by  no  means  follows,  as  we  think,  that  the  plaintiffii 

are  entitled  to  an  allowance. 

» 

The  language  of  §808  of  the  Code,  so  &r  as  it  bears  upon  the 
present  question,  is  that  "  There  shall  be  allowed  to  the  plaintiff 
upon  the  recovery  of  judgment  by  him  in  an  action  for  an  adju- 
dication upon  a  will  or  other  instrument  in  writing,  the  sum  of 
ten  per  cent,"  etc. 

And  §  809  provides  that  the  rate  shall  be  "  estimated  "  upon 
the  value  of  the  property  affected  by  the  adjudication  upon  the 
will  or  other  instrument 

Before  the  last  amendment^  the  808th  section,  in  specifying 
actions  in  which  an  allowance  should  be  made,  gave  it^  in  ''  an 
action  for  the  construction  of  a  will  or  other  instrument  in  wri-^ 
ting; "  and  by  §  809  the  rate  of  allowance  was  to  be  ''estimated 
upon  the  value  of  the  property  affected  by  the  construction  of 
the  will." 

What  considerations  have  led  the  Legislature  to  change  the 
phraseology  of  these  sections,  in  this  particular,  we  have  not 
learned. 
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Under  our  former  EfTStem  it  was  not  unusual  for  the  Court  of 
Chancery  to  entertain  a  bill  by  a  plaintiff  standing  in  the  position 
of  trustee,  to  settle  the  construction  of  a  will,  or  other  instniment» 
creating  a  trust  The  Court  exercised  a  jurisdiction  of  this  sort^ 
not  in  &yor  of  any  and  eveiy  person  who  might  desire  adyioe 
respecting  his  own  rights  or  obligations  under  a  will  or  any 
other  instrument,  but  only  as  an  incident  to  the  peculiar  and 
exclusive  jurisdiction  which  that*  Court  had  over  trusts,  in  the 
execution  of  which,  a  trustee,  in  cases  of  doubt  and  difficulty,  was 
peimitted  to  apply  for  aid. 

A  jurisdiction  of  a  similar  description  was  necessarily  exercised, 
when  a  biU  was  filed  by  a  cestui  que  trust  against  the  trustee,  in 
like  cases  of  doubt.  But  the  primary  object  of  the  bill,  in  such 
case,  was  not  to  setde  the  construction  of  the  instrument  It  set 
up  the  claim  of  the  plaintiff  according  to  the  construction  for 
which  he  contended,  and  asked  for  relief  in  accordance  with  the 
claim.  The  construction  of  the  instrument  was  only  incidentally, 
though  nece&sarily  involved.  It  would,  therefore,  seem  that  it 
is  only  bills  of  the  description,  first  labove  referred  to,  that  could, 
in  strictness,  be  called  bills  for  the  construction  of  wills  or  other 
instruments. 

It  is  an  action  of  this  description  that  wafi  provided  for  by  the 
Code  before  the  amendment  in  question,  and  we  believe  that  no 
one,  prior  to  such  amendment|  has  ever  intimated,  because  every 
actipn  founded  upon  a  written  instrument,  necessarily  called 
upon  the  Court  to  read  it,  and  determine  the  rights  of  the  par« 
ties,  according  to  its  legal  effect — ^in  doing  which  the  Court  must 
consider,  and  for  the  purposes  of  the  action,  settle  its  construc- 
tion— ^that  therefore,  an  allowance  must,  in  every  such  action, 
be  made  to  the  prevailing  party. 

Although  the  reason  for  a  change  of  the  phraseology  of  the 
section  is  not  apparent,  the  substantial  purpose  and  object,  we 
think,  remain  the  same. 

There  are  cases  in  which  a  trustee  seeks  the  advice  of  the 
Court,  because  the  doubt,  which  embarrasses  the  executicoL  of 
the  trust,  is  a  question  of  the  validity  of  the  instrument,  while 
its  meaning,  if  valid,  is  not  obscure.  Perhaps,  cases  of  that  sort 
were  thought,  by  the  Legislature,  to  be  more  fittingly  deaciibed 
by  the  comprehensive  term,  "  actions  for  an  adjudication  upcm  a 
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will,"  &C.  This  would  embrace  questions  of  the  validily,  as 
well  as  questions  of  the  construction  of  an  instrument 

We  will  not  undertake  to  say  that,  there  can  be  no  case  in 
which  an  allowance  can  be  made  in  virtue  of  these  words,  ex- 
cept when  the  action  is  brought  by  a  trustee,  though  we  do  not 
recollect  any  case  in  which  a  bill,  for  the  construction  of  an 
instrument,  would  be  entertained,  unless  such  construction  was 
sought  in  aid  of  the  performance  of  some  duty,  which  it  was  i&e 
peculiar  province  of  the  Court  of  Equity  to  control,  regulate, 
and  enforce.  If  there  be  cases  in  which  a  plaintLfi^  not  being  a 
trustee,  may  come  into  Court  "  for  an  adjudication  upon  a  will  or 
other  instrument  in  writing,"  and  in  which  jurisdiction  for  that 
purpose  will  be  entertained,  doubtless  an  allowance  will  be 
proper.  Under  the  more  comprehensive  terms  ''adjudication 
upon  a  will  or  written  instrument,"  it  may  be  that  cases  are 
embnused  in  which  the  object  of  the  action  is  to  obtain  a  judicial 
declaration  that  the  will  or  instrument  is  void  on  its  Sbco.  Such  a 
judicial  declaration  is  sometimes  sought  in  equity,  where  the 
instrument  is  an  impediment  to  the  legal  remedy  of  the  plaintiff 
e.  g.,  a  fraudulent  deed  or  assignment  impeding  a  levy  and  sale 
upon  execution — or  a  deed  invalid  in  £a^t,  but  being  on  record, 
operating  as  a  doud  upon  a  title,  and  cases  of  a  like  character, 
where  the  reUef  sought  is  itself  the  judicial  declaration  that  the 
instrument  is  invalid,  and  not  where  the  relief  sought  is  the 
recovery  of  money  or  other  redress,  and  the  question  of  con- 
struction or  validity  is  only  incidental,  etc 

But  the  legislature  in  using  the  terms  ''  an  action  for  an  adju- 
dication upon,"  did  not  mean  an  action  for  damages  for  the 
breach  of— nor  an  action  brought  merely  to  enforce — ^nor  an 
action  to  restrain  the  breach  of-— nor  an  action  to  compel  the 
specific  performance  of— nor  actions  generally,  founded  upon 
written  instruments. — ^They  have  used  the  terms  in  a  more 
restricted  sense. 

In  truth,  actions  on  bond%  bills  of  exchange,  promissory 
notes,  covenants,  and  written  agreements,  whether  brought 
jbr  damages,  or  in  the  last  two  examples  for  the  specific  per- 
formance, or  for  an  injimction,  involve  an  adjudication  founded 
on  the  terms  and  legal  effect  of  the  written  instrument^  and 
if  the  doctrine  contended  for  be  sound,  the  prevailing  party 
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must  have  an  allowance  in  all  such  actiona  K  this  were  so, 
the  intention  of  the  Legislature  might  have  been,  and  we  think 
would  have  been,  much  more  clearly  expressed.  These  actioDB 
are  brought  for  a  debt,  or  for  damages,  or  for  a  specific  pe^ 
formance,  or  for  an  injunction,  and  the  like  redress  or  relief  that 
being  the  object  sought^  and  which  the  judgment  is  to  award:^ 
And  the  prayer  of  the  complaint^  is  the  money — the  perfonn- 
ance — ^the  injunction — or  other  like  relief  or  redress.  It  is  this; 
the  relief  sought  which  determines  what  the  action  ia  for,  and 
not  the  evidence  by  which  the  plaintLBT's  title  to  such  relief  is  to 
be  proved. 

We  think  that  the  clerk  was  right  in  revising  to  insert  an 
allowance  in  the  costs  upon  the  adjustment,  and  his  adjustment 
must  be  affirmed. 

Order  affirmed. 


Levy,  Executob,  &c.,  Plaintiff  and  Bespondent,  v.  JoTd, 
Impleaded,  Defendant  and  Appellant 

In  an  action,  brought  by  the  owner  of  property  on  which  eadi  of  the  aevend  dflM- 
antB  claim  to  liaye  a  lien  (under  the  ICechanics*  Lien  LawX  ^  aaoertain  the  amoiuit 
and  priority  of  tbeir  liens  upon  such  property,  and  upon  a  Sand  prodaoed  by  * 
Judicial  sale  thereof  and  to  procure  a  discharge  of  such  liens,  and  to  detenniM 
the  extent  of  the  personal  liability  of  such  owner;  a  defendant,  whose  diim  wtf 
not  attempted  to  be  proved  on  the  trial  of  such  action,  further  than  to  pton  tin 
pendenpy  and  condition  of  a  proper  proceeding  in  another  Court  to  establish  it; 
will  be  permitted,  even  after  trial  and  judgment,  to  haye  the  case  so  &r  opened, 
as  to  enable  him  to  establish  his  daim,  its  amount,  and  its  relative  priority,  when 
the  omission  to  prove  it  at  the  trial  occurred  under  such  drcumstances,  as  make 
it  a  case  of  excusable  neglect,  provided  sudi  relief  can  be  granted  without  sob' 
jecting  the  other  parties  to  any  loss  qrdamage,  beyond  the  mere  delay  to  wliiek 
they  will  be  thereby  subjected,  and  provided  also^  that  the  party  seeking  each 
relief  shall  submit  to  such  conditions  as  it  may  be  proper  to  impose  in  order  to 
protect^fiilly  the  rights  of  the  other  parties  to  the  action. 

Especially  will  such  relief  be  granted,  when  aiefosal  to  grant  it  will  caose  a  )am 
to  the  moving  party  of  his  entire  claim,  and  it  is  dear  that  the  proceedings  on  his 
part  have  been  conducted  in  good  &lth,  and  the  proceedings  are  novel  in  tbeir 
character,  and  depend  for  their  regularity  and  validity  upon  the  constniction  of  a 
statute,  which  has  not  received  any  judicial  interpretation  in  relation  to  pith 
oeediogs  like  those  in  qfuestion,  and  the  grant  of  such  relief  can  be  mads  ap« 
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taemBf  which  will  not  preeeat  any  nmtter  to  be  litigated  ezoept^  the  existence^ 
amount^  and  relative  priority  of  the  applioant's  claim,  and  he  oonsenta,  as  a  condi- 
tion to  being  relieyed,  to  pay  to  the  other  parties  their  Jnst  costs  of  the  ftirther 
litigation  as  to  his  claim. 
(Before  Dukb,  Gh.  J.,  and  Boswobth,  HomcAK,  and  Woodkuit,  J.  J.) 
Heard,  Oct  81 ;  decided,  Nor.  14, 1867. 

This  is  an  appeal,  by  tlie  defendant  Joyce,  from  an  order 
denying  a  motion,  made  by  him  (after  trial  and  judgment),  to 
open  the  case  so  &r  as  to  permit  him  to  make  proof  of  a  claim 
which  he  omitted  to  prove  at  the  trial. 

The  nature  of  the  controverEfy,  and  the  &ctB  and  drcnmstanoes 
nnder  which  the  order,  appealed  from,  was  made,  are  fully 
stated,  in  the  opinion  of  the  Court. 

Andrew , Benedict,  for  certain  defendants  who  had  established 
their  claims  on  the  trial 

John  K  BurriUj  for  other  defendants. 

D.  D.  Field,  for  defendant  Joyce  (appellant) 

By  thb  Coubt.  Woodbuff,  J. — ^The  appellant,  Joyce,  one 
of  the  defendants  herein,  having  a  claim  for  work  and  materials 
done  and  furnished  towards  the  erection  of  a  building  in  the  city 
of  New  York,  against  the  person  who  contracted  to  erect  such 
building  for  the  owner,  on  the  8d  of  October,  1861,  took  the 
steps  prescribed  by  statute  to  create  a  lien  upon  the  building, 
and  afterwards  instituted  the  proceedings  (also  prescribed  by 
statute)  in  the  Court  of  Conmion  Pleas,  to  bring  such  lien  to  a 
dose,  and  issue  was  joined  in  such  proceedings  prior  to  October, 
1862.  Before  the  issue  was  brought  to  trial,  the  building  itself 
was  sold  nnder  a  judgment  or  decree  for  the  payment  of  some 
prior  daim:  And  the  owner  ofthe  building  being  at  the  same  time 
puisued  in  this  Court  by  the  contractor,  upon  his  original  con- 
tract,  this  action  (in  the  nature  of  a  cross  action,)  was  commenced 
by  the  owner  in  February,  1864^  for  the  purpose  of  determining 
to  whom  the  surplus  ofthe  proceeds  rightfully  belonged,  and  to 
settle  the  conflicting  claims  of  such  original  owner  of  the  build- 
ing, the-  contractor,  and  the  defendant  Joyce,  and  other  defend- 
Bi)it8,  who  also  daimed  to  have  liens  under  the  statute,  and  out 
of  sodi  suzplus  proceeds  the  amount  remaining  due  to  the 
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original  contractor,  was  brought  into  thia  Coxirt.  An  injuncdoii 
originally  granted  to  restrain  the  defendant,  Joyce,  (the  present 
appellant)  from  proceeding  further  in  his  proceedings  to  foreclofle 
his  lien,  was  in  November,  1855,  so  modified  as  to  permit  the 
appellant  to  proceed  with  the  trikl  of  the  issue  joined  in  his  pro- 
ceeding to  foreclose. 

The  appellant  being,  as  he  states,  desirous  of  avoiding  a  double 
litigation,  omitted  to  proceed  with  his  action  in  the  Court  of 
Common  Pleas,  and  awaited  the  trial  herein.  In  November, 
1858,  this  action  came  on  for  trial,  in  the  Special  Term.  On  the 
trial  the  counsel  for  the  appellant — ^under  tiie  conviction  tihat  it 
was  sufficient  for  the  protection  of  his  client  to  show  that  he  had 
taken  the  requisite  steps,  under  the  statute,  to  create  a  Uen,  and 
that  his  proceedings  for  the  foreclosure  were  stiU  pending,  and 
supposing  that  the  Court  of  Common  Pleas  alone  had  joiifidio^ 
tion  to  determine  whether  such  lien  was  a  valid,  binding  lien, 
and  settle  the  amount  thereof— gave  no  proof  of  his  claim  other 
than  the  condition  and  pendency  of  the  proceedings  in  the  Court 
of  Common  Pleas. 

The  Court  held,  that  such  evidence  was  not  saf&dent  to  entitle 
him  to  participate  in  the  fund  in  this  Court  then  to  be  distributed, 
and  gave  judgment  directing  the  distribution  of  the  fund  among 
the  other  claimants,  and  excluded  the  appellant  from  any  aban 
thereof. 

At  what  time  this  decision  and  judgment  thereon  were  giren 
does  not  appear  by  the  papers  before  us,  nor  when  the  appellant 
first  had  notice  thereof;  but  in  April  thereafter  the  appellant 
applied  by  petition  and  affidavits  to  the  Special  Term,  and  moved 
thereon  that  the  case  be  so  fiu:  opened  that  he  be  permitted  to 
prove  the  existence  of  his  Uen,  and  the  amount  of  his  claim,  and 
establish  thereby  his  title  to  participate  in  the  fund  in  queslioi^ 
with  such  priority  as  might  appear  by  tiie  evidence  to  be  jnrt 
and  legal. 

This  motion  could  only  have  been  properly  urged  upon  the 
ground  of  surprise  or  excusable  neglect,  since  if  the  appellate 
wished  to  insist  that  there  was  error  in  the  decision  or  judf 
ment,  he  should,  upon  due  excepti<»n,  have  appealed  therefrom. 

The  motion  was  denied,  and  he  now  app^ds  ftam  the  order 
denying  that  motion. 
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In  substaiiGe  and  effect,  thiflwas  a  denial  of  a  znotion  for  a  ne W 
trial  of  the  daim  of  the  appellant  We  thiiJc  that  the  order  wm 
therefore  an  appealable  order,  under  the  Code,  as  amended  ia 
1851.    §849,  sub.  2. 

By  §  174  of  the  Code,  power  is  given  to  the  Conrt,  in  its  dia-. 
cretion,  and  upon  such  terms  aa  may  be  just,  at  any  time  within 
one  year  after  notice  thereof  to  relieve  a  party  from  a  judg- 
ment^ order,  or  other  proceedings  taken  against  him  through  hia 
mistake,  inadvertence,  surprise,  or  excusable  neglect. 

There  is,  therefore,  no  want  of  power  in  the  Court  to  grant  to 
the  appellant  the  relief  sought  by  his  motion. 

We  are  not  willing  to  sanction  the  idea,  that  under  any  ordi- 
nary circumstances,  the  mere  mistake  of  counsel  in  regard  to 
the  law  of  his  case  wiU  entitle  a  party  to  relief  when  he  dia- 
covers  what  is  pronounced  to  be  the  law  by  the  decision  of  the 
Court 

But  on  the  other  hand,  there  may  be  a  case  so  novel  andpecu* 
liar  in  its  nature,  in  which  it  is  so  palpable  that  actual  injustice 
may,  and  probably  has  been  done,  and  where  there  are  no  other 
means  of  reliei^  that  the  Court  will  feel  bound  to  relieve  the 
party  from  the  consequence  of  the  inadvertence,  and  mistake  of 
liis  counsel,  although  it  arose  from  a  misapprehension  of  the  law 
or  roles  of  practice,  if  that  can  be  done  without  prejudice  to  the 
rights  of  the  other  parties ;  by  which  is  meant,  without  any  loss  to 
them,  other  than  such  as  may  necessarily  result  from  establishing 
what  may  be  shown  to  be  the  rights  of  the  party  applying. 

It  is  not  without  some  hesitation  that  we  have  been  brought 
to  the  conclusion  that  the  present  is  such  a  case;  and  a  convic* 
tion,  that  the  ends  of  justice  demand  that  the  defendant  should 
be  relieved,  and  that  such  relief  may  be  given  without  any  injus- 
tice to  others,  leads  us  to  say  that  Ihe  motion  should  be  granted 
upon  proper  terms. 

The  judgment  has  not  been  executed,  and  therefore^  if  the 
other  parties  are  not  subjected  to  any  further  costs,  they  will  not 
be  prejudiced  otherwise  than  by  the  brief  delay  which  may  be 
oauiBed  by  the  further  enquiry  sought 

The  Statute  imder  which  the  appellant  was  proceeding,  is  of 
xecffloit  enactment  Of  the  proceeding  itseli^  to  foreclose  the  lien 
piesciibed  by  the  Statufe^  this  Court  clearly  had  no  jurisdictaon. 
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The  Statute  has  pointed  out  the  mode  of  bringing  the  party 
against  whoee  property  the  lien  was  asserted  to  an  accounting 
and  settlement,  and  authorizes  a  judgment  directing  a  sale  of  the 
light^  title,  and  interest  of  the  owner,  for  the  payment  of  the 
amount,  for  which,  on  such  accounting,  a  lien  should  be 
established. 

But  that  proceeding  under  the  Statute  must  be  brought  in  a 
Justices'  Court,  or  the  Court  of  Common  Pleas;  this  Court 
has  no  jurisdiction  thereof.  When  the  property  to  be  affected  by 
auch  a  proceeding  was  sold  by  the  judgment  of  this  Courts  and 
was  withdrawn  &om  the  reach  of  the  appellant,  by  any  judgment 
or  decree  in  his  proceeding  in  the  Common  Pleas,  and  the  con- 
troversy thereafter  was  to  be  concerning  the  balance  due  from  the 
owner  to  the  original  contractor,  which  had  been  brought  here 
imder  the  order  of  this  Court  in  the  cross  action,  and  which  was 
claimed  to  be  due  to  the  lien  holders,  as  a  substitute  for  the  pro- 
perty itself;  it  is  obvious  that  novel  and  interesting  questions — 
chiefly  questions  relating  to  the  practice  of  the  Court,  and  mode  of 
investigating  and  settling  the  claims  of  the  parties — at  once  arose 
— and  whether  this  Court  wonld  direct  issues  to  try  the  daintia, 
or  direct  an  accoimting  and  settlement  to  be  had  before  the 
Court,  or  whether  they  must  regard  the  Court  of  Common  Pleas 
as  having  exclusive  jurisdiction  to  determine  the  existence  and 
amount  of  the  Statute  liens,  were  also  questions  which  were  new, 
and,  in  relation  thereto,  counsel  were  without  the  aid  of  any 
adjudication  or  precedent. 

Again,  the  property  having  been  sold,  it  is  now  obvious  that 
if  the  appellant  be  not  permitted  to  participate  in  the  fund  now 
in  this  Court)  he  is  remediless.  There  is  no  property  upon  which 
a  judgment,  in  the  Common  Pleas,  establishing  his  lien,  can  ope- 
rate; and  tiberefore,  if  this  motion  be  denied,  his  loss  is  inevita- 
ble, if  he  indeed,  have  the  lien  which  is  asserted.  And  this  he 
must  lose,  not  because  his  claim  has  been  investigated,  and  on 
investigation,  been  held  invalid,  but  because  his  counsel,  under 
the  circumstances  above  suggested,  has  misconceived  the  mode 
in  which  that  claim  should  be  supported,  or  through  misappre- 
hension has  £uled  to  support  it  at  alL 

This  result  can  be  avoided  without  any  injury  or  dangi^  of 
wrong  to  the  other  parties.    No  furtller  investigation  of  tho 
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claims  of  thoee  whose  liens  axe  established  by  the  former  trial  is 
necessary. 

The  appellant  does  not  seek  to  controyert  those  claim&  The 
question  of  priority,  alone  can  affect  the  other  defendants  at 
all,  and  as  to  that  question,  it  will  be  no  injustice  to  them  to  per- 
mit the  appellant,  if  he  establish  his  claim,  to  stand  where  the 
priority  to  which  he  may  be  justly  entitled,  will  place  him. 

The  costs  of  the  further  enquiry  may  be  cast  upon  the  appel- 
lant as  one  of  the  conditions  of  the  relief 

We  think  that  these  considerations  should  induce  us  to  grant 
the  appellant  the  privilege  sought  by  his  motion,  unless  such 
laches  are  imputable  to  him,  by  reason  of  the  lapse  of  time,  as 
should  bar  his  appeal  to  our  discretion. 

Without  impairing  the  value  or  force  of  the  rule  which  requires, 
that  motions  of  this  description  should  be  made  without  unneces- 
sary delay,  and  that  the  party  should  be  diligent  and  active  in 
the  protection  of  his  rights,  we  may  yet  say,  that  where  the 
delay  has  not  placed  the  opposing  party  in  any  worse  condition, 
or  deprived  him  of  any  advantage  which  he  ought  in  justice  to 
have  or  keepj  it  is  harsh  to  reAise  what  we  think  otherwise  just 
on  that  mere  ground,  and  we  may  properly  allow  an  excuse 
which  otherwise  would  be  very  clearly  insufficient. 

In  this  case  the  first  alleged  delay  is  the  failure  to  prosecute 
his  proceeding  in  the  C!ommon  Pleas,  after  the  injunction  was 
removed.  In  relation  to  that,  what  has  already  been  suggested, 
of  the  mistake  or  inadvertence  of  counsel,  may  be  regarded  as 
rendering  the  neglect  excusable  within  the  meaning  and  spirit 
of  the  provision  of  the  Code  already  referred  to. 

The  other  supposed  want  of  diligence  consists  in  not  making 
his  motion  at  an  earlier  day.  The  motion  papers  do  not  show 
when  the  decision  adverse  to  the  appellant  was  made,  and  judg- 
ment entered.  The  points  of  the  counsel,  for  the  respondents, 
state,  that  judgment  was  entered  in  January,  1867.  The  motion 
papers  were,  in  part,  prepared  in  March,  and  the  petition  was 
served  in  April.  At  what  time  prior  to  this  the  appellant  had 
l^otice  of  the  judgment,  does  not  appear. 

We  do  not  suppose  that  the  Legislature,  in  limiting  the  time 
within  which  the  Court  might  relieve,  to  one  year  from  notice 
of  the  judgment,  intended  that  in  all  cases  an  application  within 
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one  year  sbould  be  deemed  in  due  seaaon,  when,  upon  the  whole 
case,  the  delay  seemed  unreasonable  and  prejudicial  to  the 
adverse  party.  But  we  neyertheless  regard  it  as  furnishing  some 
guide  when  mere  delay  is  objected  to  what  woxdd  be  othenrise 
just,  and  when  the  delay  itself  has  been  in  no  wise  prejudicial. 

Upon  the  whole  case,  the  circumstances  seem  to  us  to  require 
that  the  motion  should  be  granted.  But  upon  terms  which  we 
think  will  fully  secure  the  respondents  against  any  loss  or  injus- 
tioe  from  the  order  to  be  made. 

The  appellant  must  pay  the  costs  of  the  motion  at  Special 
Term. 

.  He  must  execute  to  the  respondents  an  undertaking  with  at 
least  one  resident  surety,  in  $250,  for  the  payment  of  all  the  oasts 
of  the  inquiiy  which  is  opened. 

.He  must  consent  to  a  reference,  or  to  a  trial  bdEbre  the  Gooii^ 
as  the  respondents  may  elect^  waiving  all  daim  that  the  Iksa 
should  be  tried  and  determined  in  the  Court  of  Common  Pleaa^ 
and  enter  into  a  stipulation  to  that  effect 

He  is  not  to  question  the  amount  of  the  claims  of  the  other 
parties,  nor  open  any  question  that  is  settied  by  the  adjudication 
jdready  made,  except  only  the  amount  of  his  own  claim,  and  its 
priority  in  relation  to  the  other  parties. 

Upon  these  terms,  the  judgment  may  be  so  far  opened  as  to 
pennit  the  appellant  to  establish,  if  he  be  able,  that  he  has  a 
lien,  the  amount  thereof  and  the  order  of  priority  which  it 
equitably  or  legally  has,  as  between  all  the  parties,  and  that  such 
modification  of  the  judgment  already  entered  may  be  made,  or 
such  new  judgment  may  be  thereupon  entered,  as  to  the  Couxt 
at  Special  Term  may  seem  jusb 

O^ered  accordingly. 
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SsTH  C.  Ejbyk  V.  William  Moui/erdb  and  Thokas  Palhbb. 

When  an  action.  In  fonn,  against  two  peraona  jointly  liable,  is  OAp>'wyn^  by  m 
aervioe  of  the  summons  on  one  defendant  alone,  and  a  notice  of  appearance,  by  the 
latter  as  attorney  for  both,  is  served,  a^nd  he  puts  in  an  answer  for  himself  only, 
and  a  trial  is  had  on  the  merits,  and  a  Judgment  dismissing  the  complaint  is  reoi^ 
dared;  and  on  prool^  that  notice  of  appearanoe  fat  bcfth  defendants  was  served  by 
mistake  and  withont  authority,  a  motion  is  made  to  have  the  judgment^  which  haa 
been  entered,  recite  that  the  defendant  not  served  did  not  appear  in  the  action, 
although  such  relief  may  be  granted,  it  is  error  to  vacate  the  judgment,  and  all 

•  piooeedmgs  had  subsequent  to  the  day  preceding  the  trial,  and  to  grant  a  new 
toial  to  the  plaintifl: 

When  a  judgment  for  sndi  a  cause^  is  thus  modified  in  its  recitals^  a  plaintiff  who 
has  relied  on  such  notice  of  appearance,  as  authorized  and  valid,  should  be  relieved 
from  all  proceedings  had  on  the  &ith  thereof  which  would  be  valid  if  such  notice 
was  authorized,  but  which  are  invalid,  or  may  be  avoided,  if  it  was  unauthorized, 
and  from  such  prooeedings  only. 

When  the  action  has  been  tried  on  its  merits,  as  if  both  defendants  had  appeared, 
if  no  error  was  committed  at  the  trial,  the  plaintiff  should  not  have  a  new  trial, 
merely  because  the  unauthorized  notice  is  allowed  to  be  corrected,  and  the  recitals 
in  the  judgment  made  to  state  the  truth  in  that  behal£  If  error  was  oommitted 
St  the  trial,  the  judgment  would  be  reversed  on  the  plaintiff's  appeal,  a«  well  with 
the  recital  of  the  non-appearance  of  Palmer  in  it^  as  if  it  recited  the  &et  of  his 
actual  appearance. 
•(Before  Dusb,  Oh.  J.,  Boswobth,  Hovficak,  Slosson,  and  Woodbttff,  J.J.) 
Heard,  Nov.  21 ;  doGided,  Nov.  28, 1857. 

Tms  action  comes  before  the  Court  at  General  Term,  on  an 
appeal  by  the  defendant  Mooltriey  from  an  order  made  by  Mr. 
Justice  HoFFiCAN  on  the  24th  of  October,  1867* 

The  complaint  states  as  a  cause  of  action,  that  the  defendants 
made  their  joint  note,  payable  to  their  own  order  fifteen  days 
fix>m  the  6th  of  October,  1856,  for  $1,000,  and  endorsed  and 
deliyered  it  to  the  plaintiff  and  that  they  have  paid  only  $800  on 
account  of  it.  That,  to  secure  the  residue,  the  defendants  agreed 
that  Moultrie  should  execute  his  bond  fear  $1,000,  and  a  mort- 
gage of  a  house  and  lot  belon^g  to  him,  to  secure  the  same, 
and  deUyer  the  said  bond  and  mortgage  to  the  plaintiff;  that 
ihe  latter  should  thereupon  advance  to  the  defendants  $500  in 
cash,  and  they  should  give  their  jdnt  note  to  him  for  $2,000. 
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That  the  plaintiff  having  an  opportunity,  as  he  supposed,  to 
negotiate  said  bond  and  mortgage,  requested  that  they  should  be 
drawn,  payable  to  Palmer  as  obligee  and  mortgagee,  and  that  he 
should  assign  them  to  the  purchaser  thereof  That  they  were, 
thereupon,  so  drawn  and  delivered  to  the  plaintiff,  both  defend- 
ants agreeing  that  Palmer  should  assign  them  to  such  person  aa 
should  purchase  them,  and  the  plaintiff  thereupon,  on  the  3d  of 
January,  1857,  paid  to  the  defendants  $300,  on  account  of  said 
$500. 

That  being  unable  to  negotiate  the  said  bond  and  mortgage, 
the  plaintiff  returned  them  to  Moultrie  about  the  27th  of  Janu- 
ary, 1857,  requesting  new  ones  to  be  drawn  directly  to  himself, 
which  Moxdtrie  promised  to  do.  On  the  31st  of  said  Janoaiy, 
the  plaintiff  demanded  of  the  defendants  the  bond  and  mort- 
gage, and  their  note  for  $200,  and  tendered  $200  cash  (residue  of 
tiie  $500),  and  they  promised  to  send  to  him  the  new  bond  and 
mortgage,  and  their  note  for  $200,  and  take  the  $200  in  money 
and  the  old  note  of  $1,000.  That,  on  the  31st  of  Januaiy, 
Moultrie  wrote  to  the  plaintiff  that  he  had  changed  his  mind, 
and  refusing  to  deliver  the  said  bond  and  mortgage.  It  demands 
judgment  that  the  defendants  pay  the  plaintiff  the  amount  due 
him  as  aforesaid,  and  that  Moultrie  execute  and  deliver  to  the 
plaintiff  the  bond  and  mortgage  agreed  on,  and  that  the  defend- 
ant Moultrie  be  in  the  meantime  enjoined  from  disposing  of  or 
encumbering  said  house  and  lot,  etc.  This  action  was  commenced 
in  February,  1857. 

Moultrie,  beuig  an  attorney,  served  notice  of  appearance,  as 
attorney  for  himself  and  Palmer.  Palmer  was  not  served  with 
the  summons.  Moultrie  put  in  an  answer  for  himself  alone.  The 
action  was  tried  before  Mr.  Justice  Hoffmak,  June,  1867,  with- 
out a  jury,  and  he  gave  judgment,  dismissing  the  complaint 

The  plaintiff  made  a  case,  and  appealed  from  the  judgment  to 
the  General  Term.  The  judgment,  as  entered,  did  not  show 
that  Palmer  had  appeared  in  the  action.  The  Judge  amended 
it,  on  an  esc  parte  application,  so  that  it  stated  such  to  be  the 
feet.  Thereupon  the  defendant  Moultrie  moved  before  the  same 
Judge,  (on  affidavits  showing  that  his  clerk,  who  drew  the  notice 
of  appearance  which  was  served,  by  mistake  and  without  autho- 
rity, and  without  Moultrie  being  authorized  to  appear  for  Palmer, 
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drew  it  as  an  appearance  for  both  defendants,  and  on  other 
papeis,)  that  the  recital  in  the  judgment,  that  Palmer  had 
appeared  in  the  action  be  stricken  therefix>m.  The  said  Justicei 
on  the  24th  of  October,  1857,  after  hearing  both  parties  on  such 
motion,  made  an  order  that  such  recital  be' stricken  out,  and  ^Hhat 
upon  a  withdrawal  of  the  appeal ;  all  proceedings  herein,  &om 
the  day  prior  to  the  commencement  of  the  trial  hereof  to  the 
present  time,  be  vacated  and  set  aside,  and  that  the  cause  stand 
as  if  no  trial  had  been  had,  and  that  the  injunction  be  restored 
as  heretofore,  and  continued  in  force  till  the  further  order  of  the 
Court,  and  that  the  plaintiff  take  such  steps  to  bring  in  the 
defendant  Palmer  as  he  may  be  advised." 

It  is  from  this  order  that  the  present  appeal  has  been  taken 
by  the  defendant  Moultrie. 

WilOmm  MouUrie^  in  person,  appellant. 

D.  D.  Meld,  for  respondent 

By  the  Court.  Boswoeth,  J. — In  this  action  the  plaintiff 
could  recover  against  both  defendants  upon  the  note,  although 
he  might  fail  to*  establish  a  right  to  have  a  bond  and  mortgage 
executed  and  delivered  to  him,  as  prayed  for  by  the  complaint 
{Jfarqiuit  v.  Marquat,  2  Kern.  886.) 

He  could  not,  on  the  default  of  Palmer  to  answer,  take  a 
several  judgment  against  him  for  the  amount  due  on  the  note, 
and  then  proceed  and  litigate  with  Moultrie  the  right  to  recover 
a  judgment  for  the  same  debt  against  him. 

A  several  judgment  against  one  of  several  defendants,  before 
a  trial  of  the  action  against  the  others,  is  only  proper  when, 
according  to  the  cause  of  action  stated  in  the  complaint,  the  lia- 
bility of  the  defendants  is  several    (Code,  §  186,  subs.  2  and  8.) 

The  plaintiff  having  received  a  notice  of  the  appearance  of 
the  defendant  Palmer,  it  was  unnecessary  to  serve  the  summons 
on  him.  (Code,  §  189 ;  Bule  7  of  the  Supreme  Court;  Mdhaney 
V.  Penman,  4  Duer,  606,  and  note  to  p.  606.) 

Moultrie,  by  whom  the  notice  of  appearance  as  attorney  for 
Palmer,  as  well  as  for  himself  was  given,  cannot  complain  that 
the  plaintiff  relied  and  acted  upon  it  as  an  authorized  notice, 
nor  to  his  being  relieved  from  any  proceedings  that  have  been 
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taken  in  consequence  of  it,  and  wUcli  have  become  mtgaiary^  hj 
reason  of  Moultrie's  being  allowed  to  correct  his  notice  so  as  to 
convert  it  into  a  notice  of  appearance  for  himself  alon^^  and  to 
have  other  subsequent  proceedings  amended,  so  as  to  show  bj 
the  record  that  Palmer  has  not  been  served  with  the  sommons 
nor  appeared  on  the  action. 

If  all  the  allegations  of  the  complaint  are  true,  the  plaintiff 
.  has  a  right  to  have  the  bond  and  mortgage,  which  were  exe- 
cuted, assigned  to  him  by  Palmer,  or,  in  lieu  of  it^  a  bond  and 
mortgage  executed  directly  to  him  by  Moultrie,  and  the  joint 
note  of  the  two  for  $200,  or  a  judgment  against  both  for  $1,000, 
if  the  $200  tendered  by  the  plaintiff  shall  not  be  required  to  be 
paid  or  advanced  by  him  to  the  defendants. 

Viewing  the  defendants  as  alleged  joint  debtbis,  although  the 
plaintiff  might  proceed  upon  a  service  made  on  one  only,  and 
take  such  a  judgment  as  is  authorized  by  the  Code  (§  186,  sub.  1^ 
yet  he  is  not  obliged  to  do  so.  He  has  the  right,  by  sizing  all 
the  defendants,  to  have  the  whole  litigation  determined  by  a 
single  trial. 

And  when  he  has  been  misled,  by  the  service  upon  him  of  a 
notice  of  appearance  of  the  defendant  not  served,  and  that  notice 
has  been  given  by  the  defendant  who  was  served,  as  attorney  for 
the  other  defendant,  the  one  giving  the  notice  cannot  complain 
that  the  plaintiff  is  relieved  &om  proceedings  had  on  tiie  fiiith 
that  the  notice  so  given  was  authorized  and  legal,  and  which 
would  be  vietlid  if  such  notice  was  authorized,  but  are  invalid,  or 
may  be  avoided,  if  it  was  unauthorized. 

But,  the  fact  that  Moultrie  had  no  right  to  give  the  notice, 
does  not  entitle  the  plaintiff  to  any  relief  exc^t  firom  proceed- 
ings  which  have  b^me  nugatory  merely  becasiuse  such  notice 
was  unauthorized.  As  the  plaintiff  was  defeated  on  the  merits, 
no  other  results  have  oocun^  than  would  have  happened,  if  the 
notice  had  been  authorized  and  still  appeared  of  record  as  a 
subsisting  and  valid  proceeding. 

If  the  plaintifi)  on  the  proofi  made,  was  entitled  to  a  judg^ 
inent  ag&inst  both  defendants,  eiljier  for  the  money  lent,  or  for 
any  part  of  it,  or  to  the  farther  judgment  that  Moultrie  execute 
the  bond  and  mortgage,  or  to  the  latter  relief  and  to  that  only, 
tihe  judgment  was  erroneous : 
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If  it  is  not  erroneous  he  ahonld  not  be  relieved  from  the 
judgment^  and  be  allowed  a  new  trial,  except  for  cause  and  on 
terms.  He  has  had  a  trial  on  the  merits,  and  the  decision  on  that 
could  not  be  affected  by  the  &ct,  that  Palmer  had,  or  had  not 
appeared.  The  trial  proceeded  as  if  he  had  appeared — and  upon 
all  the  evidence  given,  the  Court  decided,  that  the  plaintiff  was 
not  entitled  to  any  relief. 

If  there  was  no  error  in  that  decision,  the  jddgment  would  be 
affirmed  on  appeal  But  although  free  from  error,  and  although 
it  would  be  affirmed  on  appeal,  the  order  of  the  24th  of  October, 
1867,  allows  the  plaintiff  to  abandon  his  appeal,  and  have  a  new 
trial,  without  payment  of  the  costs  of  the  trial  or  of  the  appeal. 

This  has  been  allowed,  as  &r  as  we  can  see,  because  Moultrie 
served  notice,  by  mistake  of  his  derk,  that  he  appeared  for 
Palmer.  This  fSu^t  could  not  have  varied  the  legal  effect  of  the 
evidence  given  on  the  trial. 

Kor  can  we  see  that  the  plaintiff  can  lose,  or  be  deprived  of 
the  right  to  have  the  judgment  reversed  on  any  ground  which 
would  be  error,  if  such  notice  had  been  authorized;  by  reason 
of  an  amendment  of  the  record,  so  that  it  wiU  show  that  Palmer 
was  neither  served  with  the  summons  nor  appeared  in  the  action. 

So  if  the  judgment  shall  be  held  to  be  erroneous,  and  a  new 
trial  shall  be  granted,  the  plaintiff  can  serve  Palmer  with  the 
summons,  before  proceeding  to  trial,  and  obtain  a  personal 
judgment  against  him,  as  well  as  against  Moultrie. 

If  no  error  was  committed  for  which  the  judgment  should  be 
reversed,  there  should  not  be  a  new  trial 

All  of  the  order  subsequent  to  that  part  of  it  which  directs^ 
''that  the  said  recital  in  the  amended  judgments  be  stricken 
oat,"  is  erroneous  and  must  be  reversed.  An  order  to  thateffeot 
will  be  entered. 
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An  order  of  arrert  will  not  be  Tacatod,  on  a  motion  made  after  the  defendant  haa 
answered ;  on  the  mere  gronnd  that^  the  summons  is  erroneously  entitled,  eq>e- 
ciallj  when  that  defect  is  not  specified  in  the  notice^  as  a  ground  of  the  motioa. 

When  the  cause  of  action  is  one,  which,  of  itself  gives  the  pUdntifr  a  right  to  an 
order  of  arrest,  the  order  will  not  be  vacated,  because  the  moving  affidavits  deoy 
the  existence  of  the  cause  of  action. 
(At  Special  Derm,  December  3, 1867,  Bobwobth,  J.) 

The  defendant  moves  to  vacate  an  order  of  arrest,  by  virtue 
of  which  he  is  now  held  in  custody.  It  was  granted  on  the  10th 
of  October,  1857.  An  amended  answer  to  the  complaint  was 
put  in,  on  the  12th  of  December.  The  original  summons  is 
entitled  in  the  Supreme  Court  The  copy  served  is  not  produced, 
and  how  that  was  entitled  does  not  appear.  The  notioe  of  mo- 
tion does  not  point  out  this  irregularity. 

BoswoBTH,  J. — ^As  the  cause  of  action  is  one  which  would 
authorize  an  execution' against  the  body,  in  case  of  a  recovery, 
the  order  will  not  be  vacated  merely  becaxiae  the  cause  of  action 
is  denied.  The  opposing  affidavits  sustain  that  on  which  the 
order  was  granted.  The  complaint  will  not  be  set  aside  after  an 
answer  put  in,  merely  because  the  summons  was  irregular.  If 
the  order  of  arrest  is  not  wholly  void,  it  should  not  be  set  aside 
for  such  irregularity,  on  a  motion  inade  after  answer;  if  wholly 
void,  the  defendant  does  not  need  tibe  interposition  of  the  Court 
Motion  denied,  with  seven  dollars  costs  to  plaintiff  to  abide  the 
event  See  Unum  Bank  v.  Mott^  6  Abb.  P.  R  815,  and  thecaaes 
cited,  in  a  note  to  it 
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An  avigiiee^  under  a  general  alignment,  by  a  debtor,  of  his  property  in  farost  fbr  his 
creditors^  although  a  trustee  of  an  express  tnist^  mnst  prosecute  as  such,  in  order 
to  be  exempted  from  payment  of  the  costs  of  the  action,  if  he  &il  to  recover. 

When  he  sues  in  his  own  right,  and  is  defeated,  he  must  pay  costs,  if  the  action  be 
one  in  which,  a  plaintiff  failing  to  recover,  pays  costs  as  a  matter  of  coursob 
(At  Special  Term,  December  3,  1857,  Boswobth,  J.) 

The  plaintiff  now  moves  to  set  aside  the  judgment  entered, 
against  him,  for  the  costs  of  this  action,  and  an  execution  issued 
on  such  judgment,  as  irregular:  The  complaint  states  the 
plaintiff  to  be  endorsee  and  owner  of  a  note  for  $100,  made  by 
defendant,  and  prays  judgment  for  the  $400  and  interest  Tn 
November,  1854,  jud^ent  was  entered  for  defendant  for  costs. 
Plaintiff,  on  an  affidavit  to  the  effect,  that  the  note  was  trans* 
ferred  to  him  by  an  assignment  made  by  Currie  for  the  benefit 
of  his  creditors,  moves  to  set  aside  the  judgment  and  execution, 
on  the  ground  that,  being  trustee  of  an  express  trust,  he  could 
not  be  charged  personally  with  the  costs  of  the  action,  except  for 
mismanagement  or  bad  &ith  in  the  action,  to  be  determined  by 
special  order  of  the  Court,  and  that  no  such  order  has  been  made. 

Boswobth,  J. — ^As  the  plaintiff  sued  in  his  own  right,  with- 
out alluding,  in  his  complaint,  to  his  representative  character, 
§  817  of  the  Code,  does  not  apply. 

To  become  entitled  to  the  immunities,  provided  by  that  sec^ 
tion,  he  must  present  a  case  fsJling  within  it,  and  come  before 
the  Court  in  a  character  which  it  protects,  and  seek  to  recover  in 
that  character.    (9  Wend.  486.)    Motion  denied,  with  ^7  costs. 
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The  East  BitkblBastk.  v.  Cuttikg  and  Caldwell. 

When  t?ro  peraooa  are  named  as  defendantB  in  a  sdrnmoDS  and  oomplaiii^  and  oaSij 
one  is  aenred,  and  judgment  10  thereupon  perfected  against  him,  there  ia,  then,  no 
action  pending  against  the  other,  nntQ  he  is  served  with  the  8ammon& 

If  he  is  served  with  it,  after  Jndgment  against  the  other,  and  intermediate  thosa  peri- 
odic the  title  to  the  cause  of  action  becomes  vested  in  a  third  person,  t2ie  latter 
cannot,  under  g  121  of  the  Code,  be  substitated,  as  plaintiff  in  the  action  against 
the  defendant  last  served. 
(At  Special  Term,  Deoember  8, 1857,    BoewORTH,  J.) 

The  defendants  are  sued  as  maker  and  endorser  of  a  note; 
Catting,  the  maker,  was  served  with  the  summons  in  July  Imst^ 
and  judgment  entered  against  him,  on  fidlure  to  answer.  On 
the  10th  of  October,  the  operations  of  the  plaintiff  were  suspended 
by  the  appointment  of  David  Banks  as  a  Beceiver.  Caldwell 
was  severed  with  the  summons  on  the  12th  of  November.  It  is 
now  moved  that  the  Beceiver  be  made  plaintiff  in  the  action^  by 
substitution,  which  the  defendant  opposes. 

BoswoBTH,  J. — ^There  has  been  no  transfer  of  interest  pend- 
ing the  action.  By  taking  judgment  against  Cutting,  the  action 
was  severed,  and  as  to  Cutting,  determined  by  the  judgment 
There  was,  then,  no  action  pending  as  against  CaldwelL  It  oould 
only  be  commenced  by  the  service  of  the  summons  upon  him. 
Before  it  was  so  commenced  the  cause  of  action  was  transferred 
to  the  Beceiver.  The  motion  cannot  be  granted  under  §  121  of 
the  Code.  If  the  action  could  be  brought  in  the  name  of  the 
present  plaintiff,  by  serving  the  summons  on  Caldwell,  wh^n 
service  of  it  was  made  on  him,  a  recovery  can  be  had  in  the 
name  of  the  present  plaintiff.  If  it  could  not,  then,  granting  the 
motion,  would  be  substituting,  ailer  issue  joined,  a  person,  as 
plaintiff,  who  had  a  right  to  sue,  for  one  who  had  no  right  to  sue. 
Motion  denied ;  with  $7  costs  to  abide  event. 
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Chables  Bukrall  v.  Jacob  Yakdvsbwt  and  Theodokk  R 

B.  De  Gboot. 

Wlien  sereral  defendants,  against  whom  a  Judgment  has  been  noovered,  nnlte  in 
an  appeal,  from  it,  to  the  General  Tenn,  and  third  persons  execute^  as  sureties,  an 
undertaking  on  such  appeal,  in  the  terms  prescribed  by  section  386  of  the  Code, 
such  sureties  are  not  discharged  from  liability,  merely  because  some  of  such  appel- 
lants abandon  their  appeal,  if  the  respondent  obtains  an  affirmance  cf  such 
judgment. 

Neither  are  such  sureties  discharged,  because  an  order  is  made  on  the  consent  of  the 
respondent's  attorney,  without  their  consent,  or  notice  to  them,  that  the  Clerk 
enter  on  the  docket  of  such  judgment,  the  words^  "  secured  on  appeal,"  and  such 
entry  is,  thereupon,  made. 

The  ikcts  that,  after  suit  is  brought  on  sodi  an  undertakings  the  judgment  of  affirm- 
ance's appealed  from  to  the  Court  of  Appeals,  and  such  an  undertaking  Is  given 
as  is  required,  to  stay  proceedings,  in  the  Court  below,  on  such  judgment,  cannot 
be  plead  in  bar,  or  in  abatement  of  the  action,  on  such  undertaking. 
(Before  Hoffkak  and  Pibsbxpokt,  J.J.) 
Heard,  January  12 ;  decided,  February  6, 1858. 

Tms  action  comes  before  the  C!ourt,  at  G^eral  Term,  on  an 
appeal  by  the  defendants,  from  a  judgment  rendered  against 
them,  on  the  trial  of  the  action,  by  the  Court,  without  a  jury. 

The  plaintiff  having,  on  the  4th  of  April,  1865,  recovered  a 
judgment,  in  this  Court,  for  $1153*90,  against  Garret  Van  Cleve, 
Joseph  Carpenter,  George  R  Jacques,  and  William  H.  De  Groot ; 
the  four  persons,  last  named,  on  the  17th  of  April,  1866,  appealed 
from  that  judgment  to  the  General  Term,  and  the  defendants  in 
the  present  action,  executed  an  undertaking,  as  sureties  for  such 
appellants. 

By  such  undertaking,  the  said  Jacob  Yanderbilt  and  Theo- 
dore B.  B.  De  Groot,  did  "  undertake,  that  the  said  appellants 
will  pay  all  the  costs  and  damages  which  may  be  awarded 
against  them  on  said  appeal,  not  exceeding  two  hundred  and 
fifty  dollars ;  and  do  also  undertake,  that  if  the  said  judgment 
80  appealed  from,  or  any  part  thereof  be  affirmed,  the  said  appel- 
lants will  pay  the  amount  directed  to  be  paid  by  the  said  judg- 
inent,  or  the  part  of  such  amount  as  to  which  the  said  jud^ent 
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BhaQ  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages 
wbicb  shall  be  awarded  against  said  appellants  on  the  said 
appeal." 

The  present  action  is  brought  on  that  undertaking.  The  com- 
plaint alleges  the  recoyery  of  the  judgment  of  the  4th  of  Apnl, 
1865,  the  taking  of  an  appeal  &om  it^  the  giving  of  the  under- 
taking in  question,  the  affirmance  of  the  judgment  appealed  fiom, 
with  $88  costs  of  the  appeal,  recoverable  from  the  appellant, 
Wm.  H.  De  Groot,  the  filing  of  a  judgment  roll  containing  the 
judgment  of  affirmance,  and  non-payment  of  the  judgment  so 
affirmed,  or  of  the  costs  of  said  appeal,  or  of  any  part  thereof 
and  prays  judgment  for  the  amount  thereof  with  interest. 

The  defences  set  up  in  the  answer,  are,  1st,  that  there  has  not 
been  "  any  judgment  against  said  defendants  jointly,  of  affirm- 
ance of  the  judgment  appealed  from." 

2.  That  when  said  appeal  was  taken,  the  judgment  appealed 
from  was  a  lien,  on  real  estate  of  William  H.  De  G-root,  of  suffi- 
cient value  to  pay  it.  AAer  the  defendants  executed  such  under- 
taking, as  such  sureties,  the  plaintiff  without  their  consent,  or 
notice  to  them,  permitted  said  De  Groot  to  have  entered,  upon 
the  docket  of  said  judgment^  the  words,  "  secured  on  appeal, '' 
whereby  he  was  enabled  to,  and  did  convey  all  his  real  estate^ 
and  they,  thereby,  lost,  and  were  deprived  of  their  subrogatory 
right  of  indemnity,  against  said  property. 

8.  That  said  De  Ghroot  has  appealed  from  said  judgment  to 
the 'Court  of  Appeals,  and  perfected  his  appeal,  whereby  the 
right  to  demand  the  amount  thereof  is  suspended  untU  the 
determination  of  the  said  appeal 

This  action  was  tried  in  March,  1857,  before  Mr.  JusncE 
Woodruff,  without  a  jury. 

The  plaintiff's  counsel  read,  in  evidence,  a  stipulation  in  the 
action,  signed  by  the  defendants'  attorneys,  which,  exclusive  of 
its  title,  and  the  signatures  to  it^  is  in  these  words,  viz. 

"  It  is  admitted  that  a  judgment  was  rendered  at  special  tenn 
of  this  Court,  on  the  4th  of  April,  1855,  for  $1,153  90  cents, 
against  William  H.  De  Groot  and  others,  and  that  an  appeal 
therefrom  to  the  General  Term  was  taken  by  the  defendants 
therein,  and  that  on  such  appeal,  the  defendants  in  this  action 
executed  and  delivered  the  undertaking  in  the  complaint  ment 
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tioned,  and  on  which  this  action  is  brought  That  the  appeal 
was  abandoned  bj  all  the  appellants,  except  De  Groot,  who  pro- 
secuted the  appeal,  and  on  the  appeal,  the  judgment  of  the 
Special  Term  was  affirmed  by  the  Genepd  Term  on  the  2Srd 
day  of  February,  1866,  and  judgment  of  affirmance  with  costs 
which  were  adjusted  at  Eighty-three  Dollars,  was  on  the  28th 
day  of  February,  1856,  entered  with  the  Clerk  of  this  Court,  and 
the  judgment  roll  filed  with  him.  That  notice  of  the  entry  of 
such  judgment  of  affirmance  was  served  upon  the  defendants  in 
this  action,  and  demand  of  payment  thereof  made  before  this 
action  was  commenced.  That  this  action  was 'commenced  by 
service  of  summons  and  complaint^  on  the  26th  day  of  April, 
1856." 
The  plaintiff  then  rested. 

The  defendants'  counsel  thereupon  read  in  evidence  a  stipu- 
lation signed  by  the  plaintiff's  counsel,  which,  exclusive  of  its 
title,  and  the  signatures  to  it,  is  in  these  words,  viz. : — 

"  The  plaintiff  stipulates  to  admit  on  the  trial  of  this  cause, 
that  William  H.  De  Groot  appealed  to  the  Court  of  Appeals  from 
the  judgment  mentioned  in  the  complaint  in  this  cause,  and 
perfected  such  appeal  on  the  9th  day  of  June,  1856,  and  filed 
security  to  effect  a  stay  of  proceedings  upon  such  judgment" 

It  was  also  admitted,  that  the  appeal  therein  mentioned  is  still 
pending,  and  that  the  answer  in  this  action  was  served  simulta- 
neously with  the  notice  of  said  appeal,  on  the  9th  day  of  June, 
1856. 

Said  counsel  also  put  in  evidence  fit)m  the  records  of  this 
Court,  produced  by  the  Clerk,  the  following  consent  filed 
November  10, 1855,  and  order  made  by  Mr.  Justice  Sloason,  one 
of  the  Justices  of  this  Court  thereupon. 

It  was  admitted  by  defendants'  counsel  that  the  consent  was  all 
in  the  hand-writing  of  S.  Sanxay,  the  attorney  for  De  Groot, 
and  that  the  order  was  entered  by  the  counsel  of  De  Groot,  and 
that  no  copy  of  said  order  was  served  upon  the  plaintiff's  attor- 
neys. Such  consent  and  order,  exclusive  of  ^eir  titles,  read 
thus:— 
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'*  Whereas,  judgment  was  rendered  on  the  4ih  day  of  April, 
1866y  in  the  above  named  Court,  in  JGeiyor  of  the  above  named 
respondent,  for  the  sum  of  $1,168  90  cts.,  the  same  having  been 
seoored  on  appeal ;  it  is  hereby  mutually  agreed  that  an  entry 
be  made  by  the  Clerk  of  this  Courts  on  the  docket  of  said  judg* 
ment,  that  the  same  is  secured  on  appeal,"  and  that  an  order  to 
that  effect  be  granted. 
"  November  7, 1865. 

"S.SANXAY, 

Attorney  for  De  OrooL 

BUBBILL,  DAVISON  &  BUEBUL, 
Attorneys  for  PhinUff.'' 

(Obbeb  of  Nov.  10, 1856.) 

^'  On  reading  and  filing  the  consent  on  the  part  of  the  respec- 
tive parties  in  this  action,  whereby  it  appears  that  the  judgment 
for  $1,168  90,  recovered  in  this  cause  on  the  4th  day  of  April, 
1856,  has  been  secured  on  appeal,  and  on  motion  of  C.  N.  Potter, 
of  Counsel  for  the  said  defendant,  De  Groot ;  it  is  ordered  thai 
the  docket  of  the  judgment  in  this  cause,  and  the  docket  of  the 
transcript  thereof  in  the  office  of  the  clerk  of  the  City  and  County 
of  New  York,  be  on  presentation  of  a  certified  copy  of  this  order, 
marked  *  secured  on  appeal '  as  by  the  statute  provided," 

The  judge  before  whom  the  action  was  tried,  gave  judgment 
£>r  the  plaintiff  and  his  statement  of  the  &cts  found  by  him,  and 
of  his  conclusion  of  law  thereon,  is  as  follows : — 


^'  The  &cts  as  established  by  the  evidence 

"First  The  same  as  are  stated  in  the  stipulation  signed  by  the 
defendants'  attorneys,  hereinbefore  set  forth;  and  also  those  stated 
in  the  stipulation  read  by  the  defendants'  counseL 

"  Second.  That  on  the  9th  June,  1856,  an  appeal  was  taken 
by  William  H.  De  Groot  firom  the  said  judgment  of  affirmance 
to  the  Court  of  Appeals,  by  the  service  of  a  notice  of  appeal  and 
the  giving  the  requisite  security  for  a  stay  of  proceedings  upon 
the  judgment  appealed  £rdln,  axid  that  sudi  notioe  of  appeal 
served  simultaneously  with  the  answer  in  this  action^ 
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^'ThiitL  That  the  attomey  for  the  plaintiff  at  the  request  of 
William  H.  De  Qioot,  signed  the  consent^  on  which  the  order  of 
the  10th  November,  1855,  was  granted,  and  that  such  order  was 
procured  from  one  of  the  Justices  of  this  Courts  without  any 
notice  to  or  intelligence  on  the  partof  the  plaintiff  or  his  attorney, 
but  on  the  application  of  the  said  De  Oroot  and  his  counsel. 

Fourth.  That  the  docket  of  the  original  judgment  in  &Tor  of 
the  plaintiff  against  said  De  Oroot,  was  marked  "secured  on 
appeal,"  and  thereupon  said  De  Oroot  conveyed  a  part  of  his 
real  estate,  which  had  theretofore  been  bound  by  the  Uen  of  said 
judgment,  and  on  the  4th  December,  1855,  made  a  general 
assignment  of  all  his  real  and  peisonal  property  to  trustees,  for 
the  benefit  of  his  creditors.  That  on  the  28d  February,  1856, 
the  docket  of  said  judgment  in  the  office  of  the  Clerk  of  this 
Courts  and  of  the  Clerk  of  the  city  and  county  of  New  York, 
were  marked  thus,  ''  Judgment  affirmed,  see  Docket  28,  Febru- 
ary, 1856." 

Fifth.  That  there  is  due  to  the  plaintiff  on  the  cause  of  action 
stated  in  his  complaint,  the  sum  of  $1,403  89,  for  which  sum, 
with  his  costs,  he  is  entitied  to  judgment 

The  defendants  duly  excepted  to  the  Court's  conclusion  of 
law.  At  the  trial  they  moved  a  difffnisflal  of  the  complaint,  on 
the  grounds  on  which  tibiey  insisted,  on  the  appeal,  the  judgment 
should  be  reversed,  and  excepted  to  the  decision,  denying  such 
motion. 

Judgment  having  been  entered  on  the  decision  of  the  Judge, 
tlie  defendants  appealed  from  it  to  the  Oeneral  Term. 

&  Sanocay^  for  defendants  and  appellants,  insisted  that  each  of 
the  grounds  of  defence  set  up  in  their  answer,  was  proved,  and 
that  each  ground  of  defence  is  fsital  to  the  plaintiff's  right  to 
recover. 

J,  E.  BunriU,  for  plaintiff  and  respondent 

Bt  thx  Coubt.  PiEBBXPOin^,  J.— The  counsel  for  the  de- 
^dants  claims  that,  because  some  of  the  original  defendants 
abandoned  the  appeal|  that  the  condition  of  the  undertaking  has 
not  been  broken. 

41 
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Section  282  of  the  Code  provides,  that ''  whenever  an  appeal 
from  any  judgment  shall  be  pending,  and  the  undertaking  requi- 
site to  stay  execution  on  such  judgment  shall  have  been  given, 
and  the  appeal  perfected  as  provided  in  the  Code,  the  Court  in 
which  such  judgment  was  recovered  may,  on  special  motion, 
after  notice  to  tiie  person  owning  the  judgment,  in  such  terms 
as  they  shall  see  fit,  direct  an  entry  to  be  made  by  the  clerk  on 
the  docket  of  such  judgment,  that  the  same  is  'secured  on 
appeal,'  and  thereupon  it  shall  cease,  during  the  pending  of  the 
appeal,  to  be  a  lien  on  the  real  property  of  the  judgment-debtor, 
as  against  purchasers  and  mortgagees  in  good  feith." 

If  the  condition  of  the  undertaking  is  not  broken  for  die  rea- 
son that  a  part  of  the  original  defendants  abandoned  the  appeal 
be&re  judgment  was  affirmed,  then  all,  save  one,  might  abandon 
the  appeal  after  the  real  estate  of  the  judgment-debtor  had  been 
teleased,  in  the  manner  provided  by  the  Code,  and  thus  the 
Legislature  would  have  contrived  an  ingenious  method  by  which 
a  judgment-debtor  might  clear  his  real  estate  of  the  lien  of  the 
judgment,  sell  the  estate,  and  his  sureties  be  released  findkn  all 
liability. 

We  think  this  objection  is  not  well  taken.* 

The  second  objection  is,  that  the  plaintiff  permitted  the  judg- 
ment debtor  to  have  entered  on  the  docket,  the  words  "  secured 
on  an  appeal,"  without  notice  to  the  sureties. 

The  entry  was  made  in  obedience  to  an  order  of  the  Judge^ 
granted  upon  application  of  the  attorney  of  the  defendant  De 
Groot)  he  having  obtained  the  consent  of  the  plaintiff's  attorney 
that  such  order  be  made ;  neither  the  plaintiff  nor  the  sureties 
having  had  any  knowle<%e  of  the  consent 

The  statute  does  not  require  notice  to  the  sureties;  it  only 
requires  notice  to  the  person  "  owning  the  judgment"  {Living- 
$Um  V.  BobertB,  3  Abb.  Pr.  R  281.) 


*  Although  all  of  the  appellants,  except  one,  abandoned  their  appeal,  yet  it  u  not 
found  that,  as  to  them,  the  appeal  was  dismissed  or  disoontinued.  On  the  oontnuy, 
it  is  fi>und  that  the  judgment  appealed  from  was  affirmed:  It  maj,  perfai^  be 
said,  and  jusUj  so,  that  it  was  affirmed  as  to  all  the  defendants,  and  that  the  jadg> 
ment  of  affirmance  is  in  the  same  form,  and  of  the  same  effect,  as  if  all  the  appeDaots 
had  sought,  on  the  argument  of  the  appeal,  a  reversal  of  the  Judgment:  And  that 
this  bnoob  of  the  attempted  defenoe  is^  therefore^  di8proTed.-*&BP. 
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When  suieties  join  in  an  nndertSiking,  they  are  presumed  to 
know  the  legal  effects  of  their  act,  and  that  one  of  those  effects 
ynR  probably  be  to  release  the  real  estate  of  the  debtor  fix>m  the 
lien  of  the  judgment.  In  most  cases  that  is  one  of  the  very 
objects  for  which  the  undertaking  is  executed. 

We  do  not  see  that  the  plaintiff  has  done  anything,  in  respect 
to  the  order,  of  which  the  defendant  can  reasonably  complain. 

The  defendants'  next  objection  is,  that  the  judgment^ebtor 
has  appealed  to  the  Court  of  Appeals  &om  the  judgment  of  this 
Court,  and  perfected  his  appeal. 

This  action  was  commenced  on  the  26th  of  April,  1856.  On 
the  9th  of  June  following,  the  defendant  put  in  his  answer,  and 
at  the  same  time  served  a  notice  of  appeal  to  the  Court  of  Ap- 
peals, from  the  original  judgment,  as  affirmed  by  the  General 
Term  of  this  Court 

At  the  commencement  of  this  suit^  then,  the  plaintiff's  cause 
of  action  was  complete.  K  the  appeal  constitutes  a  defence,  it 
has  arisen  subsequent  to  the  commencement  of  the  action. 

The  Code  (sec.  889),  like  the  Bevised  Statutes  (2  R  S.  607), 
declares  that  a  perfected  appeal  shall  stay  "  all  further  proceed- 
ings in  the  Court  below,  upon  the  judgment  appealed  from,  or 
the  matter  embrace^  therein"  (except  in  certain  special  cases.)  • 

The  provisions  of  the  Code  in  relation  to  appeals  are  the  same 
as  those  of  the  Bevised  Statutes  relating  to  appeals  from  orders 
and  decrees  of  the  Court  of  Chancery. 

In  Burr  v.  Burr  (10  Paige,  169),  the  Chancellor  hdd  that  an 
appeal,  perfected  after  execution  levied,  did  not  stay  the  sheriff 
from  proceeding  on  the  execution,  and  terms  were  imposed  as  a 
condition  to  the  order,  staying  proceedings ;  affirming  the  same 
construction  previously  given  by  him  in  the  case  of  Clark  v. 
Cflark  (7  Paige,  607)- 

In  Cbok  Y.  Dickerson  (1  Duer,  679),  this  Court  held  that  a  per- 
fected appeal,  under  the  Code,  did  not  of  itself  stay  an  execution  ^ 
previously  levied. 

The  case  before  us  is  not  ^'  a  proceeding  in  the  Court  below 
upon  the  judgment."  The  suit  upon  the  undertaking  might 
have  been  brought  in  any  Court  of  competent  jurisdiction,  aa 
well  as  in  the  Court  where  the  judgment  had  been  rendered. 
The  case  of  Thompsons.  Bkmchard  (2  OomsL  661)  differs  widely 
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from  the  one  now  under  oonsideiation,  both  in  its  &ctB  and  the 
principles  involved. 

The  only  question  which  this  appeal  brings  before  us  is  one 
of  law;  and  we  find  no  error  in  the  decision  of  the  Judge.  We 
must,  therefore,  affirm  the  judgment,  leaving  the  defendant  to 
move  for  a  stay  of  proceedings,  or  to  make  such  other  applica- 
tion to  the  Court,  as  he  may  be  advised. 

Judgment  affirmed,  with  costs. 


CONSIBERAKT  V.  BbISBANE. 

When  a  SpeGial  Term  order,  i^ch  overrules  a  demurrer  to  tiie  amended  coraplaiDft^ 
ia,  on  appeal,  reyeraed,  and  judgmeot  is  ordered  in  (ayor  of  the  defendant  but 
leaye  ia  given,  to  the  plaintia^  to  amend  his  oomplaint,  on  paying  the  oosts  of  the 
demurrer  at  Special  Term,  to  be  taxed,  the  defendant  is  entitled  to  a  chaige  of 
$10,  for  proceedings  before  notice  of  trial,  and  a  like  chaige,  for  proceedings  after 
notioe  and  befive  trial,  although  tiie  same  sum  has  been  once  paid,  for  tbe'latter 
dass  of  services,  on  sustaining  a  demurrer  to  the  original  complaint 
(At  apodal  Term,  March  19, 1858,  Bosworth,  J.) 

Each  party  moves  to  correct  the  clerk's  adjustment  of  costs. 

The  General  Term  reversed  an  order  overruling  a  demurrer 
to  the  amended  complaint,  and  gave  judgment  for  the  defendant^ 
with  liberty  to  the  plaintiff  to  amend  his  complaint,  on  paying 
costs  of  the  demurrer  at  Special  Term  to  be  taxed,  and  $10  costs 
of  appeal:  The  clerk,  in  taxing  the  costs,  allowed  $10;  costs  of 
proceedings  after  notice  o^  and  before  trial,  and  disallowed  a 
charge  of  $10,  for  proceedings  before  notice  of  trial,  because  the 
same  item  had  been  taxed,  and  paid  by  the  plaintiff,  on  sus- 
taining a  demurrer  to  the  original  complaint.  The  defendant 
appeals  from  the  disallowance  of  the  item  last  named,  and  the 
plaintiff  from  the  allowance  of  that  first  named. 

BoswoBTH,  J. — ^For  the  labor  of  examining  the  amended  com* 
plaint,  and  determining  the  nature  of  the  pleading,  to  be  in- 
terposed by  way  of  answer,  and  of  drawing,  copying,  and 
serving  it,  and  of  other  proceedings  before  notice  of  trial,  it  is  as 
just  to  allow  $10  as  for  performing  similar  servioeSy  in 
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to  the  original  complaiiit.  Allowing  it^  is  not  paying  for  the 
same  services  twice :  The  services  are,  as  truly,  separate,  and 
different,  as  if  performed  in  different  actions. 

For  like  reasons,  the  item  of  $10,  for  proceedings  sabseqnent 
to  notice  o^  and  before  tri^d,  was  properly  allowed.  As  to  this 
item,  the  taxation  is  confirmed,  and  the  item  of  $10,  for  pro- 
ceedings before  notice  of  trial,  most  also  be  allowed.  The  rejeo- 
tion  of  it  was  erroneous.  A  different  rule  may  be  applicable 
when  there  has  been  but  one  actual  trial,  as  in  Perry  y.  Living^ 
sUnij  6  How.  Pr.  E.  404,  and  Jackson  v.  McBwm/ey^  id.  408 : — ^In 
the  present  case,  there  have  been  two  actual  trials,  of  issues  at 
law,  one  upon  a  demurrer  to  the  original  complaLat,  and  the 
other  npon  a  demurrer  to  an  amended  complaint  Both  items 
aze  allowable. 


JAIOBS  J.  DuiGAK,  Flamtiff  and  Bespondent^  v.  Bobkbt 

HoGAN,  Appellant 

The  47th  section  of  the  Act  relating  to  sommaiy  prooeedings  by  a  landlord  to  recover 
pomeasion  from  a  tenant  holding  over  after  non-payment  of  rent  (2  Bey.  Stat  p. 
516X  is  not  repealed  by  the  Oode. 

A  Court  of  Squity,  after  proceedings  have  been  had,  under  that  act»  before  a  magis- 
trate, for  the  dispoflseesion  of  the  tenant,  and  a  warrant  has  be«i  issued,  has  no 
power  to  interfere,  by  injunction,  to  prevent  the  execution  of  the  warrant,  on  the 
ground  that  the  tenant  has  a  claim  against  the  landlord  for  damages  for  breach  of 
his  covenant  to  repair,  exceeding  the  amount  of  the  rent  in  arrear.      > 

If  the  magistrate  errs  in  awarding  such  warrant,  his  determination  may  be  reviewed 
in  the  manner  prescribed  by  the  statute,  and  if  the  prooeedings  be  reversed  or 
quashed,  the  tenant  has  his  remedy  by  action  for  the  damages  caused  by  the  dis- 
possession. 

When  there  is  no  charge  of  insolvency  of  the  landlord,  the  tenant^  having  a  dalm 
for  damages,  or  any  cause  of  action  against  him,  which  cannot  be  used  to  defeat 
the  proceedings  before  the  magistrate,  should  pay  his  rent  and  prosecute  such 
cause  of  action,  and  this  will  presumptively  give  him  a  full  remedy,  without  the 
interference  of  a  Court  of  Equity,  by  injunction,  to  stay  the  execution  of  a  warrant 
of  disposseenon. 
(Before  Boswoeth,  HomcAN,  SLOflaoK,  Woodbuit,  and  Pbbbbpoviv  X  J.) 
Heard,  May  15;  decided.  May  29,  186a 

This  is  an  appeal  by  the  defendant,  from  an  order  at  Special 
Term,  granting  an  injunction* 
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The  oomplaint  of  the  plainti£^  fortified  by  affidavits  on  his 
behalf  represented  in  substance,  that  the  defendant  leased  certain 
premises  then  out  of  repair^  to  the  plaintiff,  and  ooyenanted  thai 
he  would  put  them  in  complete  repair — that  the  defendant 
neglected  and  refused  to  make  such  repair,  and  that  the  plaintiff 
had  sustained  great  damage  thereby,  and  had  been  himsftlf  put 
to  expenses  in  making  repairs  that  were  neoessaiy — Ihat  the 
making  of  such  repairs  was  a  condition  precedent  to  the  defend- 
ant's right  to  claim  any  rent — that  the  plaintiff  was  entitled  to 
apply  such  expenses  on  acooimt  of  the  rent,  and  to  be  allowed 
such  damages  in  extinguishment  of  the  rent  which  had  accrued — 
that  the  defendant,  nevertheless,  upon  the  allegation  thai  the 
jnent  for  the  quarter  ending  on  the  1st  of  April  last,  was  in 
arrear  and  unpaid,  had  instituted  proceedings,  under  the  act 
authorizing  summary  proceedings  for  the  dispossession  of  a 
tenant  holding  over  after  non-payment  of  rent,  before  a  magis- 
trate, who  refused  to  permit  the  said  matters  to  be  given  in 
evidence,  and  on  the  trial  gave  judgment  that  the  plaintiff  be 
dispossessed,  and  the  defendant  threatens  to  apply  for,  and  Uie 
justice  threatens  to  issue,  a  warrant  to  put  the  landlord  in 
possession  of  the  demised  premises.  The  complaint  prays  that 
the  performance  of  the  covenant  to  repair  be  adjudged  a 
condition  precedent  to  the  defendant's  right  to  rent  or  to  institute 
proceedings  to  dispossess — that  the  expenses,  to  which  the 
pldntiff  has  been  subjected,  be  adjudged  payment  of  the  rent, 
and  that  he  have  his  judgment  for  the  damages  sustained  by  the 
defendant's  neglect  to  repair — that  the  defendant  be  directed  by 
the  judgment  to  put  the  premises  in  repair,  etc,  and  thai  in  the 
meantime  the  defendant  be  restrained  by  injunction  from  taking 
any  warrant  to  dispossess  the  plaintiff  etc,  etc 

The  answer  of  tiie  defendant  showed  that  a  warrant  for  the 
dispossession  of  the  plaintiff  had  been  actually  issued  to  put  the 
defendant  in  the  possession  of  the  demised  premises,  and  was 
already  in  the  hands  of  the  constable  for  execution — that  it  was 
issued  by  the  magistrate  after  a  trial  by  jury  in  the  proceedings 
instituted  by  the  defendant,  and  after  a  full  hearing  upon  the 
matters  in  controversy  in  those  proceedings,  and  a  judgment  in 
the  defendant's  &vor  therein* 

The  answer  further  denied  the  several  allegations  in  the  com- 
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plaint  upon  whicli  the  claim  of  the  plaintifl^  to  be  allowed  for 
ezpenaes  and  damages  by  reason  of  die  alleged  want  of  lepaiiSi 
was  fomided — avers  that  the  defendant  performed  his  agreement 
by  putting  the  prenpses  in  repair  aooorcQng  to  the  terms  of  the 
lease,  etc  The  answer  was  also  corroborated  by  affidayits 
annexed,  on  behalf  of  the  defendant 

Upon  an  order  to  show  cause,  an  order  was  made  at  spfecial 
term,  that  upon  condition  that  the  plaintiff  deposit  the  amount 
of  rent  in  arrear,  to  abide  the  event  of  this  action,  with  a  further 
amount  to  cover  any  costs  which  may  be  awarded  to  the  defend- 
ant, the  defendant  be  enjoined  firom  issuing  or  serving  any 
warrant  to  dispossess  the  plaintiff,  or  taking  any  otherproceed- 
ings  to  dispossess  him  of  the  demised  premises. 

From  this  order  the  defendant  appealed  to  the  General  Term. 

Mr.  Ndaon  Smithy  of  counsel  for  (defendant)  appellant 

Mr.  John  Wi  Askmead^  of  counsel  for  (plaintiff)  respondent 

Bt  the  Coubt.  Woodruff,  J. — ^By  the  plain  terms  of  the 
47th  section  [now  48th  §]  of  title  tenth  of  chapter  8th  of  the 
8d  part  of  the  Bevised  Statutes,  proceedings  on  an  application 
for  the  dispossession  of  a  tenant  under  that  title  may  not  be 
stayed  by  tibe  writ  or  order  of  any  Court  or  officer. 

The  Legislature  in  granting  the  remedy  famished  by  that  title 
have  prescribed  with  entire  precision  what  dilutions  must  be 
made  on  behalf  of  the  landlord,  and  what  issues  the  tenant  shall 
be  permitted  to  take,  and  submit  to  the  determinatiop  of  the 
jury.  If  those  issues  are  found  by  the  jury  against  the  tenant, 
the  magistrate  is  imperatively  required  to  issue  his  warrant  to 
put  the  landlord  in  possession. 

It  is  wholly  unnecessaiy  for  us  to  inquire  what  considerations 
induced  the  Legislature  to  give  to  landlords  this  sununary  mode 
of  obtaining  possession  of  demised  premises,  or  why  they  have 
not  enlarged  the  grounds  of  resistance  or  defence,  which  the 
tenant  might  interpose  to  defeat  the  application.  It  is  enough 
that  it  is  so  enacted,  'and  when  the  Legislature  have  given  a  spe* 
dfic  defence,  and  have  allowed  no  other,  it  is  not  for  any  Court 
to  say  that  although  no  &aud  has  been  practised  and  the 
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tenant  has  had  all  the  benefit  of  a  fidr  trial  which  the  Statute  has 
provided  for 'him,  there  are  jet  other  defencea,  which,  had  the 
Legifllatare  permitted  him  to  use  them,  might  or  ought  to  have 
ayoiled  him,  and  upon  such  oonduaion,  to  repeal  the  Statute, 
and  restrain  the  landlord  of  his  express  Statute  redress. 

And,  again,  the  Statute  has  prescribed  a  specific  mode  of 
leyiewing  the  proceedings  had  before  the  magistrate  bj  eerUorari 
to  the  Supreme  CJourt;  but  the  intention,  that  the  parties  should 
be  permitted  to  act  on  the  presumption  that  a  determination  in 
fiivor  of  the  landlord  is  according  to  the  right  of  the  matter,  and 
the  purpose  to  make  the  proceeding  in  &c%  what  it  is  in  namei 
summary,  are  shown  in  the  declaration  that  the  proceeding  to 
dispossess,  shall  not  be  stayed  by  such  certiorari.  No  allegation 
of  error  shall,  therefore,  prevent  the  execution  of  the  warranty 
even  while  a  review  is  taUng  place,  which  may  vacate  the  whole 
proceeding. 

To  this  is  then  added  the  provision  for  the  recovery  of 
damages  by  the  tenant,  by  reason  of  the  proceedings,  in  case 
they  shall  be  reversed  or  quashed  by  the  Supreme  Court 

And,  finally,  no  writ  or  order  of  any  Court  or  officer  shall  stay 
or  suspend  the  proceedings  thus  authorized. 

The  whole  scheme  of  the  Statute  is  this.  Upon  certain  specified 
allegations,  the  landlord  may  require  that  the  tenant  be  summa- 
rily removed. 

The  tenant  may  interpose  certain  specified  grounds  of  resistanoe. 
The  issues  made  between  them  shall  be  tried  by  a  jury.  Upon 
a  determination  in  fitvor  of  the  landlord,  he  shall  be  put  into 
possession.  And  neither  by  writ  of  certiorari  nor  by  any  other 
writ  or  order  of  any  Court  or  officer  shall  the  proceedings  be 
stayed. 

The  proceedings  may,  neverthelesB,  be  reviewed  in  a  maimer 
prescribed,  and  if  reversed  or  quashed,  the  tenant  shall  be  entitled 
to  recovOT  his  damages  sostained  by  the  proceedings,  with  coeta 

Here  is  a  complete  system  or  scheme  which  the  Legislature 
thought  wise  in  policy,  just  in  its  operation,  and,  if  in  any  case 
harsh  in  its  effect,  still  a  lesser  evil  than  to  permit  landlords  to 
be  kept  out  of  possession  during  any  protracted  Utigation  into 
which  the  tenants  might  find  means  to  involve  them. 

Although  it  was  not  claimed  on  the  argument  that  this  Court 
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may  in  the  &oe  of  this  Statute,  and  contrary  to  the  proyisions  of 
the  47ih  section,  enjoin  the  landlord  who  has  succeeded  on  the 
trial  before  the  magistrate,  and  obtained  a  warrant  directing  the 
officer  to  put  him  in  possession  of  the  demised  premises,  it  is 
claimed  that  this  Statute  is  modified,  and  this  47tih  section  is  in 
substance  repealed  by  llie  liberal  provisions  of  the  Code  which 
confer  upon  the  Courts  the  power  to  grant  injunctions ;  and  sec- 
tion 219  of  the  Code  is  referred  to  as  producing  this  change. 

Section  471  of  the  Code  provides  that  the  second  part  of  that 
act,  in  which  the  219th  section  is  found,  shall  not  affect  any  pro- 
ceedings under  certain  specified  chapters  and  titles  of  the  Bevised 
Statutes,  of  which  chapter  8tii  of  the  third  part  is  one ;  except 
that  where  any  particrilar  provisions  of  those  chapters  and  titles 
are  plainly  inconsistent  with  the  Code,  such  provision  shall  be 
deemed  repealed. 

It  is,  therefore,  obvious,  that  unless  section  219  is  plainly 
inconsistent  with  the  section  47  of  the  Bevised  Statutes  above 
referred  to,  then  that  section  is  in  fiiU  force,  and  we  have  no 
power  to  enjoin  the  landlord  in  the  present  case. 

The  section  of  the  Code  referred  to  (219)  relates  solely  to  tem- 
porary injunctions,  or  injunc^oBa  pendente  Ute^  and  the  very  first 
condition,  upon  which  the  Court  is  permitted  to  grant  a  tempo- 
rary injunction,  is,  that  it  shall  appear  by  the  complaint  that  the 
plidntiff  is  entitled  to  the  relief  demanded ;  L  e.  if  the  Court  can 
see  that  if  the  plaintiff  finally  establishes  the  fiicts  which  he 
allies,  he  will  be  entitled  to  the  relief  demanded,  and  such  relief 
consists  in  whole  or  in  part  in  restrauiing  some  act  which  would 
produce  injury  to  the  plaintiff  then  a  temporary  injunction  may 
granted.  And  it  necessarily  follows  that  if  we  can  see  that  on  a 
final  hearing  no  such  injunction  can  be  granted  upon  the  J&cts 
allied,  then  section  219  does  not  warrant  a  temporary  injunction. 

Whether,  if  the  proofe  were  now  all  before  the  Court,  and  the 
plaintiff  had  proved  the  &cts  alleged,  a  perpetual  injunction 
could  issue,  is  therefore  a  question  which  the  plaintiff  must 
answer  affirmatively,  before  he  can  ask  anything  under  section 
219,  which  otherwise  has  no  application  whatever  to  his  case. 

That  section  cannot  be  invoked  to  show  that  on  a  final  decree, 
an  injunction  may  be  granted,  because  it  only  applies  to  tempo- 
rary injunctions. 
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And  no  section  of  the  Code  nor  any  other  Statute  authorizes 
any  Court  on  a  final  hearing  to  grant  a  perpetual  stay  of  pro- 
ceedings after  a  warrant  has  been  issued,  or  to  suspend  the 
execution  of  the  warrant  in  suck  proceedings  between  a  landlord 
and  his  tenant  holding  over  without  paying  his  r^it^  and  the 
§  47,  already  mentioned,  expressly  forbids  it.  A  case  is  not 
made,  therefore,  to  which  §  219  can  apply,  because  it  does  not 
appear  by  the  complaint  that  the  fistcts,  if  tdl  that  is  alleged  should 
be  proved,  will  warrant  the  Court  at  tiie  final  hearing  in  granting 
an  injunction. 

There  is,  thereforei  no  inconsistency  between  §  219  of  the 
Code,  and  §  47  of  the  Bevised  Statutes.  The  Code  provides 
ihat  when  a  case  is  made,  upon  which,  by  existing  laws,  the 
plaintiff  will  be  entitied  to  an  injunction,  he  may  have  an  injnno- 
tion,  pendente  Ute.  By  §  47,  the  Court  are,  in  substance,  forbidden 
to  grant  the  injunction  sought  in  this  case.  The  necessary  con- 
sequence is,  the  case  for  a  temporary  injunction  contemplated  by 
§  219  is  not  made  out. 

'  We  are,  therefore,  clear  that  there  is  no  inconsistency  between 
the  Code  and  the  provisions  of  the  Statute  under  consideration, 
and  that  the  47th  section  of  the  Statute  is  in  full  force. 

It  has  seemed  advisable  to  express  ourselves  distinctly  on 
this  point  in  order  that  the  views  of  this  Court  may  be  imder- 
stood  in  the  apparent  conflict  of  decision  which  has  been  exhibited 
on  this  question.  {Smith  v.  MoffcU^  1  Barb.  S.  C.  B.  65 ;  Oure  v. 
Crawford,  6  Howard,  298 ;  1  Code,  R  N.  S.  18;  Wordsux^rth  v. 
Zyon,  lb.  168 ;  VaOoion  v.  JSeignett,  2  Abbott,  121 ;  Hyaa  v. 
Burr,  8  Howard,  168 ;  Capet  v.  Parker,  8  Sandford,  662.) 

These  views  do  not  necessarily  conflict  with  the  case  of  Far- 
reater  v.  Wilson,  1  Duer,  624.  The  power  of  the  Court  of 
Chancery  under  its  peculiar  jurisdiction  to  protect  a  party  against 
fraud,  even  when  such  fraud  is  attempted  under  the  cover  of  a 
statutory  proceeding,  is  not  involved  in  the  case  now  before  ua 
The  &cts  in  that  case  do  not  appear  in  the  rqx)rt;  but  I  am 
informed  by  my  brethren  that  there  the  proceedings  were  taken 
before  a  magistrate,  at  a  distance  of  several  miles  firom  the  pre- 
mises. That  the  utmost  despatch  was  barely  sufficient  to  enable 
the  tenant  to  reach  the  plape  of  trial  That  although  he  used  all 
reasonable  diligence  to  arrive  in  season,  and  took  with  him  the 
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monej  to  pay  the  rent^  and  prevent  the  issuing  of  the  warrant, 
trayeUing  by  the  oarSi  he  arrived  just  as  the  warrant  was  signed 
and  delivered,  and  a  moment  too  late  to  make  the  payment 
There  was  deemed-sofficient  reason  for  interference  on  the  ground 
of  undue  advantage,  fraud,  or  surprise.  Here  there  is  no  pre- 
tence of  fraud  or  surprise.  The  tenant  dauned  that  he  ought 
not  to  pay  rent  because  the  landlord  had  broken  his  covenant  to 
repair,  and  the  tenant  was  entitled  to  damages. 

Now,  this  claim  wasa  defence  to  the  sunmiazy  proceedings,  or 
it  was  not  If  it  was,  and  the  magistrate  erred  in  rejecting  it, 
his  error  may  be  corrected  by  aproper  review  of  the  proceedings. 
If  it  was  not  a  defence,  then  we  can  only  say  that  the  Legislature 
have  practically  said  that  the  landlord  disll  be  permitted  to 
recover  possession  if  the  rent  is  not  paid,  and  a  warrant  of  dis* 
possession  be  obtained,  notwithstanding  such  daim  for  damages, 
and  without  being  subjected  to  the  delay  of  a  litigation  respecting 
0uch  claim. 

Again,  if  we  were  at  liberty  to  consider  this  question  under 
the  general  rules  of  equity^  it  would  be  obvious  to  remark,  that 
it  is  a  novel  view  of  the  power  and  duly  of  a  Court  of  Equity, 
to  suggest  that,  when  the  Legislature  have  said  that  certain  fa^tB 
shall  defeat  those  summaiy  proceedings,  and  if  they  are  not 
established,  the  landlord  shall  have  possession;  yet^  a  Court  of 
Equity  may  say,  that  certain  other  &cts  shall  avail  as  a  defence 
and  defeat  the  Statute. 

For  example,  though  it  be  conceded  that  the  Statute  does  not 
permit  the  tenant  in  this  proceeding  to  set  off  against  the  rent  a 
daim  due  to  himself, — a  dear  legal  defence  to  an  action  for  the 
rent,  but  not  an  extiiagaishment  or  payment  of  the  rent — a  Court 
of  Equity  may  say  that  because  llie  Legislature  have  not  made 
that  a  defence,  we  will ;  or  what  is  practically  sought  of  us, 
although  the  Legislature  have,  in  substance,  by  not  allowing, 
prohibited  the  tenant  from  setting  up  any  sudi  daim  as  a  ground 
&r  retaining  l^e  possessioii,  we,  a  Court  of  Equity,  will  permit 
it,  and  the  very  prohibition  m  the  Statute  shall  be  the  reason 
for  our  doing  so.  As  already  remarked,  if  such  set  off  be  a 
defence,  and  the  magistrate  errs  in  rejecting  it,  the  remedy  of  the 
tenant  is  by  a  review  of  his  proceedinga 

Still  further,  if  the  subject  were  open  to  inquiry  upon  prind* 
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pie,  we  should  say  that  the  plaintiff  has  ample  leznedy  without 
the  aid  of  this  Court  There  is  no  pretenoe  that  the  landlord  is 
insolvent  All  that  the  tenant  had  to  do,  for  the  preseryation  of 
his  rights,  was  to  pay  his  rent,  and  if  he  had  any  just  claim 
against  his  landlord,  sue  him  and  recover  all  that  is  due.  Thereis 
nothing  new  in  this.  Prior  to  our  recent  amalgamation  of  actions 
and  defences,  it  was  a  most  common  occurrence  for  a  defend* 
ant  to  be  sued  upon  a  cause  of  action  to  which  he  had  no  l^al 
defence,  although  he  had  also  a  cause  of  action  against  the  plain- 
tiff which  might  be  of  fiu*  greater  magnitude.  Gross  actions 
were  necessary.  And  a  familiar  example  is  suggested,  by  a 
case  similar  to  that  before  us,  when  it  is  recollected  that  a  breach 
of  a  covenant  to  keep  in  repair  was  no  defence  to  an  action  of 
debt  for  rent  And  yet  who  ever  heard  of  a  Court  of  Equity 
interfering  when  there  was  no  defence  of  insolvency,  on  the 
groundi  that  if  a  plaintiff  was  not  enjoined  he  might  obtain 
judgment  and  execution,  and  collect  his  claim  before  the  defend- 
ant)  in  his  cross  action,  could  obtain  judgment 

In  every  view  of  this  subject,  we  think  the  plaintiff  here  has 
mistaken  his  remedy ;  he  should  have  paid  his  rent^  and  if  he 
have  a  just  claim  against  the  plaintiff  sue,  and  collect  it 

We  have  deemed  it  proper  thus  to  express  our  views  req)ect- 
ing  the  power  of  the  Court  in  such  cases,  and  the  want  of  any 
justifiable  ground  for  our  interference  on  the  fects  stated  in  ihe 
complaint,  notwithstanding  the  present  case  might,  we  think,  be 
disposed  of  on  another  ground,  viz.  that  the  case  made  by  the 
complaint  is  folly  met  by  the  answer.  The  whole  equity  of  the 
bill  is  denied;  all  that  results  from  the  addition  of  affidavits  to 
the  bill  and  answer  respectively,  is  that  the  witnesses  differ  in 
their  statements  as  widely  as  the  parties  do  themselves ;  and  all 
idea  of  irreparable  injury  is  already  disposed  of.  If  the  plaintiff 
has  chosen  to  lose  the  opportunity  to  pay  his  rent,  that  is  his  own 
neglect  That,  and  the  probable  consequence — loss  of  his  term, 
result,  not  firom  any  necessity  of  the  case,  not  from  his  being 
unable  to  prevent  irreparable  loss,  but  from  his  allowing  the 
time  and  opportunity  to  pay  his  rent  and  save  his  term,  to 
pass  by. 

I  am  authorized  to  say,  that  the  order  appealed  fiom  was 
made  in.  part  with  a  view  to  save  the  possession  to  the  tenant 
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until  this  case  could  be  oonsidered  on  .the  appeal,  which  it  was 
understood  would  be  taken  to  the  General  Term ;  and  that  the 
Justice  by  whom  the  order  was  made,  concurs  with  all  the  mem« 
bers  of  the  Court  bj  whom  the  argument  was  heard,  in  holding 
that  the  order  must  be  reversed 

Order  reversed,  with  costs  on  appeal,  $10,  and  on  the  motion 
below,  $10,  to  abide  the  event  of  ike  suit 


Fbedebick  L.  Feet  v.  Johk  Wabth. 

When  a  plaintifl^  in  an  action  for  the  reooveiy  of  money,  for  goods  sold  and  services 
rendered,  reoovers  a  verdict  for  a  less  sum  than  $60,  he  must  pay  the  defendant's 
costs  of  the  action,  as  a  matter  of  coarse :  Snch  a  plaintiff  is  not  '*  the  prevailing 
party,"  within  the  meaning  of  those  words,  as  nsed  in  %  311  of  the  Code.  The 
right  to  recover  ^  the  necessary  disbursements,"  is  incident  to  and  inseparable 
fipom  the  right  to  recover  the  costs  of  the  action:  The  party  who^  by  law,  is 
entitled  to  his  costs  of  the  action  is,  in  respect  to  the  matter  of  the  costs,  the 
prevailing  party. 
(Before  Bobwobth,  HomcAK,  Si^ossOK,  WoQDainT,  and  Piebbipont,  JJ*.) 
Heard,  May  16;  decided,  May  29, 1868. 

The  plaintiff  brought  this  action  to  recover  money,  for  goods 
sold  and  for  services  rendered,  claiining  over  $50.  ^ 

The  defendant,  by  his  answer,  denied  that  the  goods  and 
services  were  of  the  value  alleged  in  the  complaint.  The  ver- 
dict was  for  $30,  in  favor  of  the  plaintiffi 

The  defendant  claims  costs.  The  plaintiff  resists  the  claim, 
and  demands  that  the  derk  insert  in  the  judgment  the  amount 
of  plaintiff's  disbursements. 

The  Judge  below  allowed  costs  to  the  defendant^  and  rejected 
the  plaintiff's  claim  for  disbursements. 

The  plaintiff  appeals  from  the  order  entered  on  that  decision. 

ifiZZsr,  Peet^  and  Nichoh^  for  plaintiff. 
8f  W.  Jvdson^  for  defendant 
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By  the  Coubt.  Piebekpokt,  J. — ^The  Legislature,  evidently, 
intended  to  disconrage  the  bringing  of  actions,  for  small  daims^ 
in  the  higher  Courts. 

By  section  804  of  the  Code,  the  plaintiff  in  an  action  like  this 
is  entitled  to  costs  if  he  recover  $50  or  more.  By  section  305, 
the  defendant  in  such  action  is  entitled  to  costs,  unless  the  plain- 
tiff has  a  right  to  them.  The  plaintiff  not  being  entitled  to 
costs,  it  follows  that  the  defendant  is  entitled  to  them.  It  ia  abo 
clear  that  the  plaintiff  is  not  entitled  to  recover  his  disbnise- 
ments  from  the  defendant.  The  right  to  recover  disbnisemente 
is  incident  to  the  right  to  recover  the  costs  of  the  action.  Thej 
are  entered  in  the  bill  of  costs,  and  adjusted  as  a  constitnent  part 
of  it:  The  plaintiff  having  no  right  to  costs,  has  none  to 
disbursements. 

The  plaintiff  insists  that,  under  the  Code,  disborBements  aie  to 
be  entered  in  the  judgment  in  favor  o^  and  that  they  are  reco- 
verable by,  the  "prevailing  party;"  and  that  the  party  who 
recovers  even  a  less  sum  than  $50,  has  prevailed;  and  that  as 
the  defendant  has  not  recovered  a  verdict  for  any  sum,  he  has 
not  prevailed. 

In  those  sections  of  the  Code  whicb  relate  to  costs,  "  ihe  pre- 
vailing party"  therein  mentioned  is  lie  who  has  prevailed  in 
establishing  his  right  to  costs  under  the  law.  A  plaintiff  who 
sues  for  and  recovers  $20  only,  in  a  Court  of  Record,  is  not  the 
prevailing  party  within  the  statute  relating  to  costs,  and  the 
defendant  in  such  action  is  the  prevailing  party. 

We  have  not  omitted  a,  careful  consideration  of  the  case  of 
Kali  V.  lAgnoi  (8  Abbott,  88),  and  the  other  cases  cited  by  flifi 
plaintiff's  counsel 

The  order  appealed  from  must  be  afGbmed,  with  $10  costs. 
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Hewlett  v.  Brown. 

Where  a  party  to  an  action  is  made  a  witness  by  his  adyersary,  he  is  aa  much  enti- 
tled to  witness's  fees,  as  a  condition  to  creating  it  his  duty  to  attend  and  be  sworn, 
as  any  third  person. 

A  six  days'  notice  to  appear  and  be  examined,  and  notifying  him  that,  if  he  fail  to 
do  so,  he  will  be  liable  as  for  contempt,  and  to  haye  his  answer  staricken  out,  pre 
not  sufficient  to  authorize  an  order,  (on  his  default  to  appear,)  striking  out  his 
answer,  or  to  punish  him  for  contempt 
'(At  Chambers,  July,  1868.    Before  Bobwobth,  J.) 

The  defendant  moves  to  vacate  an  order  directing  his  answer 
to  be  stricken  out;  which  order  was  made  nnder  the  following 
drcumstances:  ^ 

On  the  9th  of  June,  the  plaintiff  caused  a  notice  to  be  served 
on  the  defendant,  requiring  him  to  appear  on  the  15th,  at  10 
o'clock,  A.  M.,  before  J.  S.  Bobwobte^  a  justice  of  this  Court, 
&c. ;  and  "be  examined  as  a  witness,  pursuant  to  the  provisions 
of  the  Code  of  Procedure  for  such  purpose," 

The  notice  further  stated,  '^  and  if  you  refose  or  neglect  to 
attend,  you  will  be  liable  to  be  punished  as  for  a  contempt  of 
Court,  and  your  answer  stricken  out;  and  we  shall  apply  for 
such  relief  against  you,  and  for  such  further  and  other  relief  as 
is  provided  for  by  said  Code." 

The  defendant  not  attending  on  the  16th,  another  judge  of  the 
Court,  on  an  affidavit  of  that  &ct,  and  of  service  of  the  notice, 
made  an  order,  that  ''  the  answer  of  the  defendant  herein  be 
stricken  out."  The  defendant  now  moves  to  vacate  that  order. 
This  motion  was  founded,  on  the  papers  before  named,  and  on  an 
affidavit  that  he  was  neither  summoned  nor  subpoenaed  to  attend, 
and  that  his  fees  for  attending  as  a  witness  were  not  tendered, 
and  that,  he  told  the  person  serving  the  notice  he  should  not 
attend^  unless  his  fees,  as  a  witness,  were  paid. 

BoswOBTH,  J. — ^No  witness  is  obliged  to  attend  Court,  or 
before  an  officer  out  of  Court,  to  be  examined^  unless  paid  the 
iisual  fees  allowed  by  law,  (2  IL  &  400,  §§  54^  66.)    Sections 
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890,  891,  892,  and  894^  of  tlie  Code,  enable  either  party  to  make 
ihe  other  a  witness,  and  prescribe  the  means  for  procuiing  and 
compelling  his  attendance,  t  think  a  party,  when  made  a  wit- 
ness by  his  adversary,  is  as  much  entitled  to  fees,  as  a  condition 
to  creating  a  duty  to  attend  and  be  sworn,  as  any  third  peraon. 

Under  the  notice  served  on  the  defendant,  he  could  not  be 
punished  for  a  contempt  for  not  attending,  unless  first  brought 
up  on  an  attachment,  or  served  with  an  order  to  show  causey- 
to  the  end  that  he  might  show,  if  he  could,  a  sufficient  excuse 
for  not  attending — such  as  sickness,  or  other  inability. 

The  notice  does  not,  in  terms,  state  that  a  motion  would  1)e 
made  on  the  16th  to  strike  out  the  answer,  or  punish  himfora 
contempt 

When  notice  of  a  motion  is  necessary,  it  must  be  served  eight 
days  before  the  time  appointed  for  the  hearing.  (Code,  §  402.) 
The  notice  in  question  was  served  but  six  days.  The  &ct) 
which  created  the  right  to  have  the  answer  stridcen  out,  if  anj 
such  £gk^  exists,  did  not  exist  when  the  notice  was  served,  but 
only  occorred  on  the  16th,  the  day  the  order  was  made.  Since 
its  alleged  occurrence,  the  defendant  has  had  no  opportunity  to 
be  heard  in  respect  to  it,  except  on  this  motion. 

I  think  the  order  was  irregolar,  because  the  defendant  wasnot 
summoned  to  attend,  and  because  his  fees  as  a  witness  were  not 
paid.  Whether  the  answer  could  have  been  stricken  out,  on  a 
motion  made  for  that  purpose  on  due  notice,  if  witness's  fees  bad 
been  paid,  although  no  summons  was  served,  is  a  question  not 
before  me.  The  proceedings,  to  punish  for  a  contempt,  or  strike 
out  an  answer,  must  be  based  on  affidavits,  to  be  served  with  a 
notice  of  motion  for  an  attachment,  or  to  strike  out  the  answer, 
according  as  the  one  relief  or  the  other  is  sought 

The  notice,  actually  served,  did  not  advise  the  defendant,  that 
a  motion  would  be  made  on  the  16th  to  strike  out  his  answer, 
and  if  it  did,  it  was  too  short  to  enable  the  plaintiff  to  then  make 
such  a  motion. 

If  I  supposed  the  Judge,  who  made  the  order,  passed  upon 
these  questions,  Ishould  deem  it  my  duty  to  deny  the  present 
motion,  and  leave  the  defendant  to  his  remedy  by  an  appeal 
But  I  think  I  may  consider,  that  the  length  of  tiie  service  of  the 
notice  was  overlooked,  as  a  notioe  of  trial  mi  inquest  often  i^ 
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althoTigh  in  theory,  and  generally  in  practice,  a  party  is  required 
to  produce  it,  and  prove  dxie  service  of  it,  before  an  inquest  will 
be  permitted  to  be  taken.  The  motion  is  granted,  but  without 
costs  of  it  to  either  parly.  No  point  was  made  on  the  hearing 
of  this  motion  that  the  defendsmt's  only  remedy,  is  an  appeal 
fiK>m  the  order  he  now  seeks  to  vacate. 


Gelch  v.  Babnaby. 

A  noQ-reBident  plaintifl;  in  an  action  to  reoover  the  pomeanon  of  peorsonal  property, 
took  prooeedingB  in  the  action,  under  §  209  of  the  Code,  to  procure  the  proper^ 
to  be  deliyered  to  her,  and  gave  to  the  Sheriff  the  undertaking  prescribed  by  that 
section ;  and  thereupon  the  defendant  obtained  a  return  of  the  property,  under 
§  211. 

BMf  that  the  plaintiff  might  be  required  to  file  security  for  ooetB,  notwithstanding 
she  had  already  given  an  undertaking,  under  and  conforming  to  §  909.    Whether 
the  defendant,  after  obtaining  a  return  of  the  property,  can  m^mtaiw  an  action, 
upon  the  plaintiff's  undertaking,— ^tMsre  f 
(At  Chambers,  July,  1858,  before  Boswobih,  J.) 

The  defendant  moves,  that  the  plaintiff  heing  a  non-resident^ 
be  required  to  file  secnrily  for  costs.  The  fiv^ts  are  statedin  the 
opinion. 

T.  W.  Bamahy^  for  the  motion. 

E.  J.  Porter  J  contra. 

BoswoBTH,  J. — ^The  defendant  moves  for  an  order,  that  the 
plaintiff  file  secniity  for  costs,  on  the  ground  that  she  has  become 
a  resident  of  New  Jersey,  since  the  action  was  commenced.  The 
motion  is  opposed  on  the  ground  that  this  action  is  brought  to 
reoover  possession  of  personal  property,  and  that  the  plaintifiT 
gave  an  undertaking  with  sureties,  such  as  is  prescribed  by  sec- 
tion 209  of  the  Code.  To  this,  it  is  answered,  that  the  defend- 
ant required  and  obtained  a  return  of  the  property,  by  executing, 
with  sureties,  such  an  undertaking  as  is  provided  fi^r,  by  section 
211  of  the  Code. 

42 
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The  Supreme  Court  held,  in  Sogers  v.  Hitchcock^  that  a  plain- 
tiff in  replevin,  who  had  executed  the  proper  bond,  would  not 
be  compelled  to  give  a  ftutherbondas  security  for  costs,  althongli 
not  a  resident  of  this  State,  (9  Wend.  462.)  This  was,  probably, 
so  decided  on  the  ground,  that  a  bond  under  2  R  S.  528,  §  7, 
was  ite  broad  asa  bond  under  2  R  S.  620,  §  4;  and  tbat,  by  the 
bond  first  giyen,  the  defendant  had  been  furnished  with  all  the 
security,  to  which  2  R  S.  620,  entitled  him. 

The  Revised  Statutes  did  not  enable  a  defendant,  in  a  replevin 
suit,  to  procure  a  return  of  the  property  to  himself,  by  merely 
demanding  it  and  giving  prescribed  security. 

There  is  much,  in  the  provisions  of  the  Code,  in  support  of  the 
proposition,  that,  when  a  defendant,  in  an  action  to  recover  the 
possession  of  personal  property,  requires  a  return  of  it  to  himself 
and  complies  with  section  211  of  the  Code,  he  thereby  loses  and 
is  deprived  of  all  right  to  bring  an  action  for  any  purpose,  on  the 
undertaking  given  by  the  plaintiff  to  obtain  the  possession, 
pendente  Hie. 

If  the  defendant  succeeds,  the  only  judgment  he  can  reooTer, 
is  one  for  costs.  It  may,  at  least,  be  said,  that  the  Cod6  does  not 
in  terms  allow  him  to  assess  damages  for  the  temporary  inter- 
ruption of  his  possession.  (Code,  277.) 

It  is  quite  dear,  that  the  rights  of  the  defendant,  in  a  suit  npon 
the  plaintiff's  undertaking,  may  be  very  different  fiom  thofie  of 
a  defendant  upon  a  bond  given  by  the  plaintiff  in  an  action  of 
replevin  under  the  Revised  Statutes.  I  think,  therefore,  that 
the  plaintiff  is  not  exempted  jQrom  liability  to  file  secuiity 
for  costs,  because  she  gave  an  undertaking  under  section  209 
of  the  Code,  nor  because  she  does  not  intend  to  reside  perma- 
nently  in  New  Jersey.  Security  for  costs  must  be  filed  in  twenty 
days. 
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Kendall  v.  HoBGiNa 

A  statement  made  fi>r  the  purpone  of  entering  a  judgment  under  flections  383  and 
383  of  the  Code,  which  states  as  the  &cts  out  of  which  the  debt  arose;  "  that 
heretofore  at  the  City  of  New  York,  I  (Hodgins,)  made  my  certain  promissory- 
note  for  the  sum  of  two  thousand  dollais,  payaUe  on  demand,  and  that  I  have  not 
paid  said  note,  and  that  I  am  justly  indebted  to  the  plaintii!^  (Kendall,)  thereupon, 
in  the  said  sum  of  two  thousand  doUara^"  is  wholly  insufficient  to  authorize  a  judg. 
ment  to  be  entered  upon  it 

A  judgment  entered  on  such  a  statement,  and  an  execution  issued  on  such  a  judgment 
may  be  set  aside,  on  the  motion  of  a  hand  fide  purchaser  of  lands,  on  whi6h  the 
judgment 'is  an  apparent  lien,  as  to  such  purchaser,  and  the  lands  so  purchased^ 
and  such  lands  be  declared  to  be  freed  and  discharged  of  and  from  the  apparent 
lien  of  such  judgment,  and  of  and  from  any  and  every  proceeding  whatsoeyer, 
under  and  by  yirtue  o(  or  founded  on  such  judgment. 
(Before  Bobwobtq,  Ch.  J.,  and  Hofticak,  Woodbuip,  and  Pobbipovt,  J.J.) 
Heard,  Oct  9;  dedded,  Oct  23, 1858. 

Appkal  from  an  order  setting  aside  a  judgment  and  execution. 

This  action  came  before  the  Court  at  General  Term,  on  an 
appeal  by  the  plaintiflF  from  an  order  made  by  Mb.  Justice 
Woodruff,  on  the  8th  of  July,  1858,  vacating  a  judgment  enter- 
ed in  &yor  of  the  plaintifl^  against  the  defendant,  imder  sections 
882  and  883  of  the  Code.  The  order  was  made  on  the  applica- 
tion of  H.  F.  Pohlmann,  a  bond  fide  purchaser  from  said  defendant 
of  lands,  on  which  such  judgment  was  an  apparent  Uen,  and  which 
lands  the  plaintiff  had  caused  to  be  advertised  to  be  sold  under 
an  execution  issued  on  such  judgAient  The  statement  and 
confession,  on  which  the  judgment  was  entered,  read  as  follows : 

"I  do  hereby  confess  judgment  in  this  cause  in  &vor  of  Josiah 
F.  Kendall,  for  the  sum  of  two  thousand  dollars,  and  authorize 
judgment  to  be  entered  therefor  against  me. 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff  arising  upon  the  following  &cts. 

That  heretofore  at  the  city  of  New  York,  I  made  my  certain 
promissory  note  for  the  sum  of  two  thousand  dollars,  payable  on 
demand,  and  that  I  have  not  paid  said  note.  And  that  I  am 
justly  indebted  to  the  plaintiff  thereupon,  in  the  said  som  of  two 
^ousand  dollars. 

Signed,  John  Hobgotb.^ 
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Judgment  was  entered  in  this  Court,  on  said  statement,  on  the 
5th  of  October,  1866,  for  $2000,  with  $5  costs,  and  a  transcript 
of  the  judgment  was  filed,  and  the  judgment  was  docketed  in 
the  office  of  the  Clerk  of  Queens  County,  on  the  same  day. 

The  deed  from  the  defendant  and  his  wife  to  Pohlmann,  is 
dated  the  10th  of  October,  1856,  and  was  recorded  on  the  28th 
of  OctobCT,  1856,  in  Queens  County ;  the  real  estate  conveyed 
by  it  being  situated  in  that  coxmty. 

Pohlmann's  attorneys  were  employed  by  him  to  search  the 
title  of  the  property  so  conyeyed,  and  for  liebs  and  encumbrances 
upon  it,  and  they  caused  the  Clerk  of  Queens  County,  to  search 
for  conyeyances,  mortgages,  judgments,  and  other  liens  and 
charges  upon  the  property.  The  Clerk  made  a  search,  and  cer- 
tified the  result,  and  by  his  certificate  it  appeared  that  no  judg- 
ment against  Hodgins,  docketed  in  Queens  County,  was  found. 
Pohlmann  believing  the  property  to  be  firee  £rom  any  such  encum- 
brance, and  haying  notice  of  no  fitcts  calculated  to  excite  a  sus- 
picion to  the  contrary,  bought  the  real  estate,  and  took  a  convey- 
ance of  it)  subject  to  a  mortgage  upon  it  for  $1000,  and  subject 
also  to  a  lease  of  the  lots,  for  the  price  or  sum  of  $2750.  Pohl- 
mann paid  to  Hodgins  $1750  in  ca^,  and  assumed  the  paym^it 
of  the  said  mortgage  as  the  balance  of  the  purchase  money.  The 
plaintiff  haying  caused  an  execution  to  be  issued  on  said  judg- 
menty  and  the  lands,  so  bought  by  and  conyeyed  to  Pohlmann, 
to  be  advertised  for  sale,  Pohlmann,  on  affidavits  showing  iJie 
&ctB  before  stated,  and  on  notice,  moved  for  and  obtained  an 
order  vacating  the  said  judgment  as  to  him,  and  as  to  the  lands 
so  conveyed  to  him,  and  setting  aside  the  execution,  uncon- 
ditionally, and  an  advertisement  of  a  sale  of  said  lands  under 
said  execution,  and  declaring  the  said  lands  to  be  fieed  and  dis- 
charged oi^  and  jQrom  the  apparent  lien  of  said  judgment^  and  o^ 
and  from  any  and  every  and  all  proceedings  whatsoever,  tmder 
and  by  virtue  of  the  same.  From  that  order  the  plaintifiTappealed 
to  the  General  Term. 

3.  D.  Lapaughy  for  the  appellant,  insisted  that  none  but  judg- 
ment creditors  could  move  to  vacate  the  judgment,  that  the 
plaintiff  who  was  a  mere  grantee  under  a  deed  containing  foil 
covenants  that  the  lands  conveyed  were  free  and  dear  of  all 
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encambranoes,  (except  the  mortgage  and  lease  recited  in  it,)  was 
not  in  a  position  to  make  such  a  motion,  and  that  the  execution 
could  not  be  set  aside  absolutely. 

J.  B.  Scales^  for  the  respondent 

By  the  Court.  Boswokth,  Ch.  J. — ^The  statement  on  which 
the  judgment  was  entered  is  insuj95icient.  {Chappd  y.  Chappelj  2 
Kern.  215.) 

H.  F.  Pohlnuum,  who  moved  to  vacate  it,  is  a  h&nd  fide  pur- 
chaser of  the  premises  on  which  it  is  an  apparent  lien,  and  which 
the  plaintiff  had  caused  to  be  advertised  to  be  sold  under  an 
execution  issued  on  such  judgment. 

The  effect  of  an  insufficient  statement,  or  who  may  move  to 
vacate  a  judgment  entered  on  a  statement  which  does  not  authorize 
such  entry,  the  Code  has  not  declared.    (Code,  §§  882, 888, 884.) 

In  Dunham  v.  TFofen/ian,  17  N.  Y.  R 14,  Selden,  J.,  in  epeak- 
ing  of  the  section  of  the  Code,  which  prescribes  the  particulars 
essential  to  a  sufficient  statement,  and  of  its  design  and  meaning, 
employs  this  language : — 

"  The  provision  does  not  relate  to  a  mere  matter  of  form,  or 
the  manner  of  conducting  a  judicial  proceeding,  but  is  one  which 
affects  substantial  rights.  It  virtually  constitutes  a  condition 
precedent  to  the  right  of  the  party  to  confess  the  judgment  at  all. 
Although  the  Code  does  not,  in  terms,  enact,  as  was  done  by 
the  act  of  1818,  that  a  judgment  confessed,  without  a  compliance 
with  its  provisions,  shall  'be  decreed  and  adjudged  fraudulent '  in 
respect  to  •other  bond  fide  judgment  creditors;'  yet,  considering 
the  object  in  view,  it  must  be  plain  that  such  must  be  its  meaning." 

Sectio]\  6  of  the  Act  of  1818,  declares  that  if  a  judgment  be 
confessed  without  complying  with  the  provisions  of  that  act, 
''such  judgment  shall  be  taken,  decreed,  and  adjudged  fraudu- 
lent, as  respects  any  other  bond  fide  jvidgment  creditors,  and  every 
bond  fide  purchaser  for  valuable  consideration  of  any  lands 
bound  or  affected  by  such  judgment." — Sess.  Laws  of  1813i 
chap.  269. 

J£  the  object  and  meaning  of  the  two  statutes  are  the  same, 
then  it  follows  that  the  judgment  in  question  is  as  absolutely 
fraudulent,  as  against  a  subsequent  ioTid^Scfe  purchaser,  as  against 
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a  subBeqaent  judgment  creditor.    The  right  of  the  former  to  be 
telieyed  agaiiiBt  it  is  as  perfect  as  that  of  the  latter. 

It  is  settled  that  a  judgment  creditor  may  obtain  relief  against 
such  a  judgment  by  motion:^  Chappel  y.  Chappd,  sjid  Dunham  v. 
Waterman^  supra.  Belief  was  granted  on  motion,  because  that  is 
held  to  be  an  appropriate  proceeding  to  obtain  such  reliei^  and 
because  a  jud^ent  creditor  is  a  person  whom  the  statute  was 
passed  to  protect 

But  when  it  is  once  conceded,  or  is  established,  that  a  bond 
fide  purchaser  is  protected  by  it  equally  with  a  judgment  credi- 
tor, no  good  reason  can  be  assigned  why  the  former  should  not 
be  relieved  by  the  same  kind  of  proceeding,  in  which  relief  will 
be  granted  to  the  latter. 

The  general  rule  is,  that  no  one  except  a  judgment  creditor 
can  come  into  Court  to  obtain  relief  against  a  transfer  made,  or 
judgment  confessed  by  his  debtor,  as  being  a  fraud  upon 
creditors.  The  general  rule  is  not  that  a  creditor  at  lazge  cannot 
obtain  relief  by  motion  which  he  might)  in  such  a  case,  obtain 
by  action,  but  that  he  cannot  be  heard  at  alL  But  a  party, 
who,  by  statute,  is  entitled  to  particular  relief,  can  obtain  it  by 
motion,  when  that  is  a  proceeding  in  which  it  is  proper  for  the 
C!ourt  to  examine  the  matters  to  be  considered,  and  to  grant  the 
desired  relief 

If  a  bond  fide  purchaser  {<x  a  valuable  consideration  cannot 
obtain  relief  by  motion,  it  is  not  apparent  that  he  can  obtain  any 
by  action.  The  objection  that  he  is  not  a  judgment  creditor,  if 
of  any  force,  is  as  fittal  to  his  right  to  maintain  a  suit)  as  to  make 
a  motion.  If  held  a  &tal  objection  to  his  right  to  TnAJntHiTi  an 
action,  it  must  be  on  the  ground  that  the  statute  was  not  designed 
for  his  protection. 

The  Act  of  1818,  in  terms,  protected  him  as  fully  and  abso- 
lutely, as  it  did  a  judgment  creditor.  In  that  respect  it  created 
an  exception  to  the  general  rule  that  no  person,  except  a  judg- 
ment creditor,  can  institute  a  suit  to  set  aside  a  transfer  or  charge 
made  or  ci^eated  by  a  debtor,  in  fraud  of  his  creditors. 

But  if  the  object  and  meaning  of  the  provisions  of  the  Code^ 
now  under  consideration,  are  the  same  as  that  of  the  Act  of 
1818,  the  purchaser  should  be  permitted  to  resort  to  the  same 
remedies  as  the  judgment  creditor.    A  proceeding,  by  motion, 
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to  set  a^de  an  xmauthorized  judgment,  may  always  be  taken  by 
any  person,  whose  right,  to  be  relieved  against  it^  is  absolute  and 
perfect. 

K  the  judgment  could  be  treated  9s  absolutely  void  for  defects 
appearing  on  its  &ce,  so  that  a  purchaser,  at  a  sale  under  an 
execution  issued  on  such  a  judgment,  could  not  acquire  any 
title,  it  might  not  be  necessary  for  the  protection  of  a  bond  fide 
purchaser  that  it  should  be  vacated.  But  that  view  would  apply 
with  equal  force  to  a  judgment  creditor,  and  if  entitled  to  con- 
sideration, would  tend  to  the  conclusion  that  the  interposition  of 
the  Court  Was  not  required  for  the  protection  of  either. 

But  the  Courts  have  not  acted  on  that  view  of  the  nmtt^r, 
when  a  subsequent  judgment  creditor  has  moved  to  vacate  such 
a  judgment  We  think  the  true  view  is,  that  a  subsequent  bond 
fide  purchaser  for  a  valuable  consideration,  is  entitled  to  the 
same  relief  and  may  obtain  it,  by  the  same  mode  of  procedure 
as  a  subsequent  judgment  creditor.  And  that  as  Pohlmann's 
character,  as  such  a  purchaser,  is  not  questioned,  it  was  proper 
to  grant  to  him,  upon  motion,  the  relief  to  which  he  is  entitled. 
{Martin  v.  Martin^  8  Bam.  &  Ad.  934;  Beed  v.  Bainbridge^  1 
Southard,  361 ;  BonneU  v.  Senry,  18  How.  Pr.  R  142 ;  Barrow 
V.  Bispham^  6  Halsted,  110 ;  Howland  v.  Balph^  3  J.  R  19 ; 
Seaving  v.  Brinkerhoofi  5  J.  Ch.  E.  829.) 

The  authorities,  cited  in  the  opinion  of  Judge  Hoflrnan,  in 
connection  with  those  to  which  we  have  referred,  seem  to  us  to 
sustain  the  practice  pursued  in  this  case.  The  order,  therefore, 
will  be  so  modified,  as  to  set  aside  the  said  ^'execution,"  and  all 
proceedings  had  under  it,  ''  so  far  as  they  relate  to,  or  affect  the 
said  real  estate,"  and  in  all  other  respects  will  be  affirmed,  with 
$10  costs. 

Hoffman,  J. — ^The  principal  question  is,  can  a  purchaser, 
for  a  valuable  consideration  j&oni  a  judgment-debtor,  without 
actual  notice  of  the  existence  of  a  judgment  by  confession,  but 
misled,  afber  due  diligence,  into  a  belief  that  it  did  not  exist, 
obtain  relief)  upon  motion,  against  such  a  judgment,  on  the 
ground  of  its  being  fraudulent  and  void? 

The  judgment  in  the  present  case  is  undoubtedly  void  as  to 
every  person  entitled  to  question  it    The  statement  is  insuffi-^ 
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cient^  and  bocIl  as  to  lender  the  (confession)  totally  inopeiatiYey 
and  liable  to  be  deemed  and  adjudged  fiaudulent  as  to  bond  fide 
judgment-creditors."  The  condition  precedent  on  which  a  con- 
fession can  alone  be  supported,  has  not  been  complied  witL** 
{Dunham  v.  Waiernwm^  Ct  of  App.  6  Abbott,  257;  Chappdy. 
Ctuippd,  2  Keman,  216.) 

The  8d  chapter  of  Title  12  of  the  Code,  under  the  bead  of 
'^  confession  of  judgment  without  action,"  prescribes  in  what 
cases  the  confession  may  be  made  (§  882) ;  the  essential  particu- 
lars of  such  statem^t,  and  that  it  shall  be  verified  and  may  be 
filed  (§§  883,  884).  .  It  is  silent  as  to  the  parties  who  may  take 
adranta^  of  any  omission  or  violation  of  the  requisites  of  the 
statement,  or  other  directions. 

The  statutory  provisions  of  1818  and  of  1880,  regulated  the 
course  upon  confessions  to  a  certain  extent,  but  are  equally  sUent 
as  to  the  parties  entitled  to  interfere,  or  as  to  whom  the  defective 
statement  shall  be  void.  (1  B.  L.  416,  §  8;  Ibid,  p.  601,  §  5; 
2  R  S.  1880,  860,  §  10.) 

In  1818  it  was  enacted,  that  if  the  plaintifi^  in  any  judgment 
by  confession  on  warrant,  omitted  to  file  the  specification  or  state- 
ment therein  prescribed,  '^  such  judgment  should  be  deemed  and 
adjudged  to  be  fraudulent  as  respects  any  other  band  fide  judg- 
ment-creditors, and  every  bond  fide  purchaser  for  valuable  con- 
sideration."   (Laws,  1818,  ch.  269,  §  8.) 

I  have  found  the  following  cases,  expounding  or  depending 
upon  this  act:  Lawless  v.  HackeU,  16  John.  Bep.  149 ;  Whtie  v. 
WiUiamSj  1  Paige  Bep.  602;  Brinkerhoff  v.  Masrvin^  6  John. 
Ch.  Bep.  820 ;  Seaving  v.  Brinkerhoff^  Ibid,  829 ;  and  James  v. 
Morey,  2  Oowen,  246. 

A  purchaser  under  a  junior  judgment  was  held  within  the 
act  (1  Paige,  606).  And  a  voluntary  assignee  for  the  ben^t  of 
creditors  generally,  was  held  not  within  it  He  was  not  a  pur- 
chaser for  a  valuable  consideration,  in  the  sense  of  the  act.  The 
term  purchaser  was  used  in  its  common  and  popular  sense.  (5 
John.  Ch.  Bep.  829.) 

In  James  v.  Mbrey,  Justice  Woodworth  considered  that  a 
mortgagee  was  a  purchaser  under  the  act,  and  Chief-Justice 
Savage  held  otherwise.  The  former  was  of  opinion  that  notice 
of  the  judgoaent  was  of  no  importance.    The  party  had  a  right 
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to  consider  it  fraudulent  If  notice  of  such  a  judgment  was  a 
substitute,  the  statute  woxQd  be  a  nullity. 

It  has  escaped  attention  (as  &r  as  I  am  aware)  in  all  the  cases, 
that  this  statute  was  repealed  in  1821  (Sess.  Laws,  9  Feb.  1821, 
cL  88).  It  was  also  repealed  in  the  general  repealing  act  of 
1828  (8  R  S.  180,  §  265).  And  Ch.  J.  Savage  remarks,  ''that 
when  the  Courts  carried  it  so  &r  as  to  require  every  item  of  the 
plaintiff's  demand  to  be  stated  in  the  specifications,  the  L^isla- 
tore  seem  to  have  considered  the  remedy  worse  than  the  dis- 
ease, and  repealed  the  act"  (2  Ck>wen,  814). 

Yet  we  find  it  to  be  settled  law,by  the  cases  in  the  Court  of 
Appeals  referred  to,  that  the  object  of  the  Code,  and  of  the  Sta- 
tate  of  1818,  was  the  same;  tiiat  the  particularity  exacted  by 
the  latter,  is  requisite  under  the  former ;  and  that  a  judgment 
confessed  without  a  compliance  with  the  provisions,  is  as  void 
and  fraudulent  under  the  Code,  as  it  was  under  the  Statute.  As 
to  whom  it  is  so  void,  is  leSt  an  open  question,  except  as  to  judg* 
ment-creditors. 

Whatever  may  have  been  the  motives  for  repealing  the  Act  of 
1818,  the  question  renudns :  Did  the  statute  give  originally  to 
land  fiok  purchasers  a  right  which  they  never  possessed  before, 
or,  upon  general  principles,  would  not  possess,  to  interfere  with 
and  procure  the  cancelment  of  a  judgment  fraudulently  con- 
fessed? or,  was  the  statute  only  an  enumeration  of  those  who, 
being  entitled  before,  upon  general  principles,  should  be  entitied 
under  the  act,  when  its  requirements  were  neglected  or  violated  ? 

In  my  judgment,  the  latter  is  the  true  conclusion,  and  is  war- 
ranted by  settied  principles  and  authorities  of  the  common  law. 

The  writ  of  aiuiiia  querela  was  andentiy  the  mode  of  obtaining 
relief  against  judgments,  either  by  a  party  to  the  record,  upon 
matter  which  he  could  not  have  pleaded,  or  by  strangers  (5 
Taunton,  558 ;  2  Bingham,  41 ;  2  John.  Cas.  258 ;  Ihid,  227). 
So  late  as  1824,  it  was  said  by  Best,  J.,  that  it  was  neither  an 
obsolete  nor  difficult  proceeding.    (2  Bingham,  41.) 

But  it  has  been  superseded  to  a  very  great  extent,  if  not 
entirely,  in  our  State,  by  a  motion  to  vacate  the  judgment; 
upon,  which,  whenever  the  question  offered  is  not  clear,  an  issue 
may  be  directed.  In  WardeCl  v.  Eden  (2  John.  Ca.  258),  how- 
ever, the  Supreme  Court  left  the  party  to  his  writ  of  avdiia 
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qti/erda,  in  a  case  of  disputed  &cts;  and  in  Brooks  v.  Hunt  (17 
John.  Bep.  484),  it  was  said  not  to  be  an  uncommon  thing  to 
reftise  the  leli^  in  a  summary  way,  on  motion,  and  to  put  the 
party  to  this  writ» 

Now  it  was  settled  at  the  common  law,  that  if  one  man  ac- 
knowledge a  statute  merchant  or  statute  staple  to  another,  who 
afterwards  releases  it,  and  the  conuzor  aliens  his  land  to  a 
stranger,  the  stranger  may  haye  audita  querela  against  the  conuzee 
after  execution  sued  out,  though  not  before.  (17  Ed.  3.  27  b. 
cited  8  Viner  Ab.  821,  with  other  cases  from  the  year  booksw) 
These  autiiorities  are  recognized  in  WadMngUm  v.  Vredenbergh^ 
(2  John  Ca.  229.) 

So  a  purchaser  could  have  tins  writ  to  compel  a  judgment  or 
statute  creditor  to  comprise  in  his  extent,  every  parcel  of  land 
bound  by  the  judgment  or  statute,  although  in  the  hands  of 
various  feoffees  or  tenants.  He  was  to  make  the  debt  out  of 
the  rents  and  profits,  and  the  various  holders  under  the  conuzor 
or  judgment  debtor,  were  thus  by  the  common  law  made  to  con- 
tribute proportionately  to  the  payment  (Brookes  Ab.  Tit  Avdiia 
Querela.  Coke's  Reports,  8, 14  b.  Viner's  Ab.  vol.  8,  p.  889,  foL 
9.    Ibid.  848,  fol.  5.    Ibid.  849  M.  PL  1.) 

The  statute  16  and  17  Oar.  2d.  cap.  6,  made  perpetual  by  22 
and  28  Car.  2,  cap.  2^  recited  this  to  be  the  rule  of  the  law ;  and 
provided,  that  where  a  judgment,  statute,  or  recognizance  had 
been  extended,  it  should  not  be  avoided  or  delayed,  because  part 
of  the  lands  extendible  were  omitted  out  of  the  extent;  saving, 
however,  to  the  party  whose  lands  were  extended,  the  right  of 
contribution  from  those  whose  lands  were  omitted. 

In  Prynne  v.  HougkUm^  (2  Yentris  104)  it  was  held,  that  the 
statute  only  applied,  when  the  extent  had  been  executed,  and 
the  tenant  brought  audita  querela*  But  it  did  not  apply  before 
execution;  and  hence  upon  a  scire  fa/due  to  revive  a  judgment, 
one  tenant  could  plead  that  otiiers  were  not  warned. 

So  in  one  of  the  cases  cited  in  tiie  abridgements  before  re- 
ferred to,  it  was  held  that  this  writ  did  lie  on  behalf  of  an  alienee 
of  a  conuzor  in  a  statute  staple,  to  compel  the  conuzee  to  extend 
lands  still  held  by  the  conuzor,  before  his  own  could  be  resorted 
to.  And  this  ancient  authority  is  the  foundation  of  the  rule  now 
settied,  that  a  Court  of  Chancery  wiU  compel  the  sale  of  pre- 
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mifies  subject  to  an  incumbianoe,  in  the  inyerse  order  of  aliena- 
tion. {Clowes  V.  Dickenson,  5  John  CL  Eep.  239 ;  Oouvemeur  y. 
Lynch,  2  Paige  800 ;  Aichen  y.  MojcUn,  1  Drury  &  Walsh,  621.) 

Nothing  can  be  more  striking  than  these  old  authorities  to 
show  a  prey entiye  power  in  a  court  of  law,  through  the  medium 
of  its  own  process,  to  ayert  the  inJSiction  of  a  wrong  upon  eyen 
third  parties,  by  color  of  ils  own  judgments,  or  execution  under 
them,  or  under  instruments,  to  enforce  which  process  from  the 
Court  must  be  resorted  to. 

In  Harrod  y.  BenUm  (8  Bam.  Cres.  217)  Lord  Tenterden 
said,  '^I  think  the  Court  has  a  jurisdiction  oyer  a  warrant  of 
attorney,  jMrhich  it  may  exercise  at  the  instance  of  any  party  who 
has  an  interest  in  supporting  it,  or  setting  it  aside."  The  appli- 
cant was,  it  is  true,  an  execution  creditor. 

In  Martin  y.  Martin,  (8  Bam.  k  Adol.  934)  a  landlord  was 
allowed  to  impeach  a  judgment  confessed  by  a  mother-in-law  to 
her  son-in-law.  There  was  misrepresentation  and  deceit  on  the 
part  of  the  debtor  and  creditor,  which  induced  the  delay  of  a 
distress.  Taunton,  J.,  said,  "I  also  doubted  whether  we  could 
interfere  at  the  instance  of  a  third  person,  but  I  think  in  this 
case  the  Court  may  do  so  by  virtue  of  ite  general  jurisdictiou 
oyer  warrants  of  attorney,  and  because  this  is  a  fraudulent  trans- 
action. The  landlord,  by  his  Uen,  would  haye  been  quasi  owner 
of  the  property,  and  in  that  respect  he  may  be  considered  for  the 
present  purpose  as  representatiye  of  the  debtor." 

In  B^  y.  BainJmdge,  (1  Southard's  Bep.  86)  it  was  expressly 
decided  that  such  an  application  may  be  made  on  behalf  of  a 
IxmAfide  purchaser  from  the  judgment  debtor. 

In  South  Carolina  there  is  a  statute  that  confessions  may  be 
taken  before  a  derk,  in  a  manner  prescribed,  and  judgment 
entered  thereupon.  It  is  then  proyided  that  eyery  person 
aggrieyed  by  such  confession,  may  file  a  suggestion,  and  impeach 
the  judgment  In  Sutton  y.  Pettus,  (4  Bichardson's  Beports, 
163)  it  was  held,  that  a  purchaser  from  the  judgment  debtor  was 
within  the  act 

In  both  these  cases,  that  of  Rowland  y.  Balph,  (3  John.  !^p. 
20)  is  referred  to  as  an  authority,  that  a  piux^haser  could  haye 
this  redress.  McNee  was,  there,  a  purchaser  from  the  defendant, 
the  judgment  debtor  by  deed  in  1804.    A  judgment  was  dock- 
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eted  in  &yor  of  the  plaintiff  in  1803.  The  motion  was  to  aet 
aside  the  execution,  on  the  ground  of  the  debt  being  paid,  and 
that  the  judgment  was  collusiTelj  kept  in  force.  The  affidayiis 
of  the  plaintiff  met  these  charges  fully,  and  insisted  that  the  bond 
was  still  lawfiilly  due.  The  Court  disposed  of  a  question  of 
regularity  against  MoNee,  and  th^i  said,  that  if  there  was  firaud, 
(and  there  was  color  for  the  suggestion  on  the  affidavits)  he  was 
undoubtedly  entitled  to  relie£  But  it  could  not  inteifeie  effec- 
tually upon  the  present  motion.  The  sheriff  had  sold  under  the 
jud^ent^  and  an  order  staying  the  deliyery  of  the  deed  had 
been  made. 

This  was  extended  to  the  next  term,  "  so  as  to  giye  McNee 
an  opportunity  to  apply  in  the  meantime  to  the  Court  of 
Chancery  for  relief  or  to  put  the  question  of  fraud  and  collusion 
in  a  train  for  trial  at  law,  by  an  issue  in  &cl" 

This  case  fully  sustains  the  right  of  a  purchaser  to  affirmative 
relief  in  some  form,  and  indicates  strongly  that  it  can  be  had  by 
an  issue  directed  in  the  Court  of  Law. 

Swan  V.  Saddlemire^  (8  Wendell,  676,)  determined  that  case 
will  lie  by  a  purchaser  against  the  plaintiff  and  defendant  in  a 
judgment  for  fraudulently  setting  it  up  as  unsatisfied,  when  it 
was  paid,  and  causing  an  execution  to  be  issued  thereon  against 
the  land  of  the  purchaser. 

In  Nea£baum  v.  Kdm^  (7  Abbott,  23  C.  P.  Qen*  Term,)  it  was 
held  that  a  judgment  founded  upon  an  insufficient  statement,  was 
void  as  to  the  debtor's  grantees,  although  it  might  be  valid  as  to 
the  debtor  himself  The  case  arose  upon  an  action  by  the  judg- 
ment creditor,  to  set  aside  a  conveyance  of  real  estate  as  fraudu- 
lent, and  the  complaint  was  dismissed. 

In  jBkmncBv.  Henry ^  (18  Howard  Pr.  Eep.  142,)  Mr.  Justice 
Hjlbris  states,  that  he  does  not  understand  the  right  to  have  an 
illegal  judgment  removed,  to  be  confined  to  a  judgment  creditor. 
Of  course  he  was  not  intimating  that  other  creditors  possessed  it 

It  is  true,  that  the  same  careful  Judge  held  in  Beekman  v.  J&i, 
(16  Howard,  230,)  that  a  voluntary  assignee  for  creditors  at 
large  could  not  resort  to  such  a  motion.  But  there  appears  to 
me  to  be  a  marked  and  important  distinction  between  such  an 
assignee,  and  a  purchaser  for  valuable  consideration;  and  that 
the  learned  Judge  would  be  wholly  free  from  inconsistency  if  he 
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granted  the  relief  on  behalf  of  the  latter.  Indeed^  Chancellor 
Kent,  jn  a  case  before  cited,  arising  under  the  act  of  1818,  takes 
and  acts  expressly  upon  this  distinction.  {Soaving  v.  BrinJcerhoffj 
5  John.  0.  H.  R.  829.) 

It  is  urged  that  the  grantee  of  a  judgment  debtor,  can  stand  in 
no  better  position  than  his  grantor ;  and  hence,  upon  the  conces- 
sion that  the  debtor  was  boilnd  by  the  judgment^  tiie  grantee  can- 
not impeach  it 

But  in  numerous  instances  a  bond  Jide  piux^haser  has  a  better 
standing,  and  is  entitled  to  higher  rights  and  immunities  than  his 
grantor,  or  volunteers  under  him  possess. 

Under  the  Statute  of  27  Elizabeth,  it  is  the  English  rule  to 
this  day,  that  a  purchaser  for  valuable  consideration,  even  with 
notice  of  a  prior  voluntary  deed,  acquires  the  better  title,  and 
can  set  it  aside.  {OcUhcdrt  v.  Bobinson^  5  Peters'  U.  S.  Eep.  264 ; 
Newman  v.  Rusham^  9  Eng.  L.  &  Eq.  Bep.  410.)  The  rule  as 
laid  down  by  the  Supreme  Court  of  the  United  States  is,  that  the 
voluntary  conveyance  is  merely  presumptivdy  fraudulent,  as  to 
a  subsequent  purchaser  without  notice.  The  presumption  there 
was  not  repelled. 

Now  under  either  rule,  the  grantor  himself  could  not  set  aside 
the  conveyance ;  neither  could  his  heir  or  devisee.  {JouJcson  v. 
Qumsey^  16  John.  189 ;  Anderson  v.  Boberis^  18  Ibid,  515.) 

So  a  grantee  in  a  subsequent  voluntary  deed  cannot  avoid  a 
prior  voluntary  grant,  {Roberta  on  Fraudulent  Con.  p.  646;) 
and  it  is  held  in  the  Queen's  Bench,  that  a  purchaser  &om  an  heir 
or  devisee  of  the  grantor  could  not  avoid  the  voluntary  grant 
of  the  ancestor.  {Newman  v.  Rmham^  17  Queen's  B.  Eep.  728.) 
Yet  it  is  clear  that  a  purchaser  for  value  fix>m  a  voluntary  grantee 
becomes  vested  with  a  better  title  than  his  grantor,  and  renders 
the  voluntary  deed,  in  effect,  a  purchase.    (Ibid.) 

It  is  justiy  observed  by  Judge  Sutherlakd,  that  a  voluntary 
conveyance  is  a  deed  without  any  valuable  consideration ;  and 
the  character  of  purchase  or  voluntary  is  determined  by  the  &ct 
whether  anything  valuable  passed  between  the  parties.  (4  Wen- 
dell, 804.) 

Again,  a  deed  may  be  asserted  as  fraudulent  in  J&ct,  by  a 
bond  fide  purchaser,^  while  it  remains  valid  as  to  the  grantor  and 
})is  heirs.    (  Wadstvorth  v.  Eavem^  8  Wendell,  411.) 
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And  so,  a  purchasei'  for  valuable  consideTation  without  notice, 
acquires  a  title,  although  he  buy  of  one  who  obtained  a  convey- 
ance by  fraud,  and  had  no  title.  {Jackson  v.  Walshj  14  John. 
Bep.  407.) 

These  examples  show  how  extensively  the  lawprotects  andaidsa 
bond  fide  purclmser,  when  his  grantor  would  be  left  without  redress. 

It  is  true  that  in  the  vast  majority  of  cases,  such  applications 
are  made  on  behalf  of  judgment  creditors.  But  many  circum- 
stances will  account  for  the  infrequency  of  a  tnotion  by  a  pur- 
chaser. He  usually  Is  apprised  by  his  searches,  of  judgments  and 
procures  their  removal,  or  regulates  his  purchase  money  accord- 
ingly, or  if  in  possession,  is  content  to  wait  and  resist  any  action 
on  tiie  part  of  the  judgment  creditor. 

It  is  an  argument  of  no  little  weighs  against  this  application, 
that  the  invalidity  of  the  judgment  appears  upon  its  fiebce,  and 
that  the  power  of  a  Cburt  of  Equity  cannot  be  invoked  to  remove 
or  cancel  an  instrument  so  void,  upon  the  ground  of  its  being  a 
cloud  upon  the  title.  {Graft  v.  MerriU^  14  N.  Y.  Eep.  456 ;  Bey- 
wood  V.  The  City  of  Buffalo^  ibid,  542 ;  Ward  v.  Dewey^  16  ibid, 
520 ;  ScoU  V.  Onderdonk,  14  K  Y.  Rep.  9.) 

But,  if  this  doctrine  is  applicable  to  motions  to  set  aside  judg- 
ments, under  the  conmion  law  power  of  a  Court  over  its  records, 
it  would  be  in  general  as  applicable  when  a  prior  judgment 
creditor  moves,  as  in  other  cases.  Particularly  would  it  be  so, 
when  a  purchaser,  under  a  prior  judgment,  applies,  who  it  has 
been  held  may  do  so.    (1  Paige  506,  before  cited.) 

I  apprehend  that  an  exception  to  this  rule  exists  in  the  case  of 
judgments,  and  upon  the  principle,  that  a  Court  possesses  power 
and  control  over  its  own  records,  so  that  it  may  always  remove 
and  cancel  them,  when  they  are  fraudulently  obtained  or  sup- 
ported, and  when  innocent  parties  are  aggrieved  by  them,  who 
have  not  become  expressly,  or  by  clear  legal  implication,  bound  by 
them.  (20  John's  Rep.  296 ;  2  John.  Ch.  Rep.  144 ;  12  Wendell, 
222 ;  5  John.  Ch.  Rep.  824 ;  9  John.  Rep.  80 ;  6  Halstead's  Rep. 
110 ;  Beading  v.  Beading,  4  Zabriskie's  Rep.  861.)  When  the 
facts  are  plainly  made  out,  the  Court  decides  at  once^  when 
they  are  doubtfrd  and  contested,  an  issue  is  directed.  The  72d 
section  of  the  Code,  abolishing  feigned  issues,  sanctions  such  n 
course  in  the  form  there  prescribed. 


IVWI 
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Mj  condusion  is,  that  the  order  should  be  affirmed,  with  the 
modificatLon  that  the  execution  and  levy  be  set  aside,  only  so  &r 
as  relates  to  the  premises  in  question. 


Laura  Ksekb  v.  John  La  Fabge. 

If  a  sole  defendant  die  pending  an  adtion  after  issue  joined  therein,  and  before  trial, 
his  personal  representativee  have  no  right  to  an  order  requiring  the  plaintiflf  to 
continue  the  action  against  them,  as  the  defendants  therein.    In  such  a  case^  the 
plaintiff,  at  his  election,  maj  require  it  to  be  discontinued. 
(Special  Term,  October  28, 1868,  before  Boswobth,  Ce.  J.) 

The  defendant  having  died,  leaving  a  last  will  and  testament, 
by  which  Louisa  La  Farge  and  John  Binsse  were  appointed  his 
executrix  and  executor,  and  letters  testamentary  having  been 
issued  to  them,  they,  on  an  affidavit  of  these  facts,  and  on  the 
pleadings,  now  move  "  for  an  order  to  continue  this  action  in  the 
name  of  Laura  Keene,  as  plaintiff  therein,"  against  them  as  such 
executrix  and  executor,  "  as  defendants  therein,  and  to  declare 
said  action  to  be  in  the  same  plight  and  condition  as  the  same 
was  at  the  time  of  the  death  of  John  La  Farge."  The  action 
was  at  issue  on  complaint  and  answer  when  La  Farge  died.  The 
complaint  sets  out  a  written  and  sealed  lease,  executed  by  John 
La  Farge,  to  the  plaintiff  of  the  Metropolitan  Theatre,  and 
alleges  performance^  of  all  the  covenants  on  her  part,  and  that 
John  La  Farge,  during  the  term  granted,  ^'  wrongfully,  and  in 
violation  of  the  covenants  of  said  lease,  evicted  this  plaintiff  from 
said  premises,  and  refused  to  fiilfill  the  covenants  of  said  lease." 
The  answer  denies  that  she  kept  the  covenants  on  her  part^  and 
avers  that  she  fSailed  to  pay  the  rent  when  due,  and  was,  for 
that  cause,  dispossessed  by  summary  proceedings^  pursuant  to 
statute,  which  are  set  forth. 

H.  A.  Oram^  for  the  motion. 

E.  L.  Seame^  corUrOj  insists,  1st.  That  the  oause  of  action  does 
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not  sorviye;  and  2nd,  That  the  executrix  and  the  execator 
cannot  make  such  a  motion,  and  that  the  plaintifif  alone  can 
make  it;  and  8rd,  That  she  does  not  desire  to  have  the  action 
continued. 

B06WOBTH,  Chief-Justice. — ^In  so  fiur  as  this  action  proceeds  on 
the  idea  of  a  breach  by  John  La&rge  of  his  implied  covenant  of 
quiet  enjoyment  by  the  plaintiff  (8  Keman,  161),  it  sounds  in 
contract,  and  continues.  In  so  &t  as  it  is  baaed  on  the  allega- 
tion of  a  wrong  done  by  John  La&rge  to  the  rights  of  the 
plaintiff!  as  his  lessee,  it  continues  by  force  of  section  1  of  2d 
Revised  Statutes,  p.  447. 

The  only  other  question  is,  whether  the  representatives  of  the 
deceased  defendant  may  move  for  and  obtain  an  order  continuing 
the  action,  or  whether  the  option  is  given  to  the  plaintiff  alone 
to  move,  or  to  omit  to  move,  for  such  an  order?  The  only 
authority  for  such  a  motion  is  that  furnished  by  section  121  of 
the  Code.  By  that,  after  the  lapse  of  a  year  firom  the  death  of 
a  party,  the  Court  cannot  allow  the  action  to  be  continued, 
except  upon  "a  supplemental  complaint;"  such  a  proceeding 
cannot  be  taken  by  a  defendant 

Prior  to  the  Code,  the  death  of  a  sole  plaintifl^  or  of  a  sole 
defendant,  before  verdict  or  interlocutoiy  judgment,  abated  an 
action  at  law,  and  it  could  not  be  continued  by  or  against  the 
representatives  of  the  deceased  (2  R  S.  886-^9) :  The  Chan- 
cellor decided,  in  White  v.  Buhid  (2  Paige,  476),  that  the  personal 
representatives  of  a  sole  complainant  who  had  died,  might,  on 
their  own  motion,  be  substituted  as  complainants  under  section 
116,  2  Revised  Statutes,  p.  184.  The  language  of  this  section 
is  as  general  as  that  part  of  section  121  of  the  Code,  which 
applies  to  motions  made  within  a  year  after  the  death  of  a 
party,  with  the  exception  that  section  116  applies  only  to  the 
case  "  when  a  complainant  shall  die."  But  I  find  no  provision 
in  the  Revised  Statutes  broad  enough  to  enable  the  representa- 
tives of  a  deceased  sole  defendant  to  make  such  a  motion. 
Section  126  (120)  evidentiy  applies  to  the  case  of  the  death  of  * 
one  of  two  defendants,  and  not  to  the  death  of  a  sole  defendant, 

K  only  the  representatives  of  siuJi  a  deceased  party  can  make 
^  "motion,"  within  one  year  after  the  death,  as  qai^  be  allowed 
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after  the  year^  '*  on  a  sapplementtd  oomplaint,"  to  oontinue  the 
action,  then  it  would  appear  that  section  121  was  designed  to 
confer  on  the  representatives  of  a  deceased  sole  plaintiff  only, 
the  election  to  continue  the  action  or  to  abandon  it^  and  that  it 
was  not  designed  to  enable  the  representatives  of  a  deceased  sole 
defendant  to  compel  the  plaintiff  to  continue  the  action  against 
his  wiU:  Such  a  construction  does  not  deprive  the  representa- 
tives of  a  deceased  sole  defendant  of  any  rights  which  they  had 
prior  to  the  Code,  nor  confer  on  the  representatives  of  a  deceased 
sole  plaintiff  any  rights  which  those  of  a  deceased  sole  '^  com- 
plaiQant  in  a  suit  in  equity"  did  not  possess,  although,  in  actions 
at  law,  it  enlarges  the  remedies  of  the  representatives  of  a 
deceased  sole  plaintiff  This  construction  accords  with  the  view 
taken  of  the  Bevised  Statutes  by  Chancellor  Walwobth,  in 
JShuillard  v.  Dias  (9  Paige,  898). 

Motion  denied,  without  costs;  but  an  order  may  be  entered, 
that  the  action  be  discontinued,  unless  the  plaintiff  serve  within 
ten  days  after  written  notice  of  the  order  to  be  entered  hereon, 
a  consent  that  an  ordar  be  entered  continuing  the  action. 


Wi^LiAJc  Chains  v,  Lkwis  O.  Wilson  and  Othebs. 
FouB  Otheb  Suits  v.  The  Same  Defendants. 

A  defendant  whoee  ikmaly  is  oooupymg,  and  fbr  several  yean  has  been  oocapying,  a 
dwelling^honse  in  another  State,  hired  by  him,  and  who  habitually  paaseB  the 
night  of  each  day,  and  the  Sabbath,  with  his  fiunily,  is  a  non-resident  of  the  State 
of  New  York,  within  the  meaning  of  the  statutes  of  the  latter  State,  anthoriztog 
an  attachment,  in  an  action,  of  the  property  of  a  non-resident  defendant 

On  such  a  state  of  fkcts,  he  is  a  non-resident,  although  he  is  in  buriness  as  a  mer^ 
chant  in  New  York  dty,  and  passes  eight  hours  of  every  business  day  there^ 
(unless  slok,  or  absent  on  business  of  his  firm,)  and  has  all  his  business  capital  in 
such  business,  keeps  his  bank  account  there,  and  had  selected  such  family  residence 
on  account  of  its  proximity  to  the  dty,  and  fiat  economy  in  living,  and  although 
he  might  be  served  with  process  in  suc^  action,  any  day,  during  businesB  hours. 

Whether  a  man*s  absence  from  his  fiumily  be  for  dght  hours  in  each  day,  or  six  days 
in  each  week,  if  he  has  a  ftmily  Uving  in  a  neighlEwring  State^  fiv  whom  he  pxovides^ 

43 
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to  whom  he  resorts  for  oomfort,  relaxation  and  repose^  and  with  whom  he  abkks 
whenever  the  immediate  demands  of  his  business  upon  his  attention  will  pensit; 
whenever  slcknecB  disables  him  finom  conducting  that  busineas;.  and  when  those 
daja  soocesBivriy  return  on  which  busineas  ceases,  and  man  rests  from  his  lattr; 
he  resides  in  aadx  neighboring  State,  where  (in  every  proper  sense,  as  undentood 
no  less  bj  those  who  are  learned  in  the  law,  than  by  ^e  common  inteUigeooe  of 
eveiy-day  life,)  is  his  home. 

Where  one  has  a  AotM,  as  that  term  is  ordinarily  used  and  understood  among  men, 
and  he  habitually  resorts  to  that  plaoe  for  oomfi>Ft  and  rest^  reiazation  from  tiie 
cares  of  business  and  restoration  to  health,  and  there  abides  in  the  interratewhea 
businesB  does  not  call ;  that  is  his  residence^  both  in  the  common  and  legal  mean- 
ing of  the  term :  When  a  man  has  such  a  home,  and  habitually  uses  it  aa  mii, 
and  a  place  of  business  in  another  8tate^  such  plaoe  of  businesB  is  not  his  red- 
denoe,  within  any  proper  definition  of  the  term. 

It  is  not  enough  that  one  iiUendt  to  change  his  place  of  residence:  The  intent  and 
the  fact  of  such  change  must  concur.  Not  is  it  enough  that  he  intends  to  change 
his  residence,  and  sincerely  believes  that  what  he  has  done  amounts  in  law  to  a 
change  of  his  residenca  His  opinion  will  not  produce  that  result,  nor  affect  the 
question,  if  the  actual  change  have  not  taken  place. 

Upon  an  appeal  from  an  order,  lbui\ded  upon  a  deciaon,  of  a  question  of  bd,  upon 
conflicting  aiffldavits  and  doubtful  circumstances,  the  order  should  not  be  reversed, 
unless  the  Appellate  Court  is  satSsfled  that  the  decision  of  the  Judge  who  made 
it,  upon  such  question  of  &ct^  is  clearly  wrong. 

Order  affirmed,  with  cost& 

(Befbre  Bobwobth,  Ch.  J.,  and  Hoffmak,  Slcwsov,  Woodruff,  and  Pizbbi- 
PONT,  J.J.) 

Heard,  Nov,  2t;  decided,  Dea  18,  185a 

Tms  action  comes  before  the  Cotirt  on  an  appeal  by  the 
defendants,  from  an  order  made  on  the  9th  of  October,  1858,  by 
Mr.  Justice  Hoffman,  in  five  several  actions  in  this  Comt, 
denying  a  motion  made  by  them  to  discharge  attachments, 
tiiat  had  been  issued  against  the  psroperty  of  the  defendant, 
"Wilson,  on  the  ground  that  he  was  tiien  a  resident  of  Norwali:, 
in  the  State  of  Connecticut. 

The  motion  was  made  on  affidavits,  which,  (as  the  defendants 
claimed,)  established  that  Mr.  Wilson  was  a  resident  in  the  city 
and  State  of  New  York,  at  the  time  the  attachments  were  issued. 
In  tiie  suit  brought  by  Chaine,  the  attachment  was  issued  on  the 
ISthof  Apiil,  1858. 

In  that  of  Wilder  and  others^  it  was  issued,  May  28d,  1858. 
In  that  of  Parher  and  others^  on  the  4th  of  Junej  1868.  In  that 
of  The  Middlesex  Company^  on  the  18th  of  June,  1858.  In  that 
of  Paige  and  others^  on  the  first  of  July,  1858, 
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The  motion  to  dischaige  the  attachments  was  based' on  an  affi* 
davit  made  by  Mr.  Wilson,  on  the  80th  of  Jnlj,  1868,  and  on 
five  other  affidavits.  The  affidavit  of  Wilson  is  in  these  words,  viz. 

"  City  and  Connty  of  New  York,  ss. : 

I 

Levns  0.  Wihofij  one  of  the  defendants  above  named,  being 
duly  sworn,  saith :  That  an  attachment  has  been  issued  in  this 
action  against  the  defendant,  Lewis  O.  Wilson,  and  levied  upon 
property  which  belonged  to  him,  on  the  aUeged  ground  that  at 
the  time  of  the  issuing  of  such  attachment  on  the  26th  day  of 
May,  1868,  he  was  not  a  resident  of  the  State  of  New  York,  but 
resided  in  the  State  of  Connecticut. 

That  deponent  was  for  some  years  a  resident  of  Norwalk,  in 
the  last  mentioned  State,  having  gone  to  reside  there  on  a  fiemn 
belonging  to  his  wife,  when  he  retired  from  business  in  the  dty 
of  New  York;  and  in  the  year  1866,  he  resolved  to  become  a 
permanent  resident  of  the  city  of  New  York. 

That  in  that  year  he  conveyed  to  his  fourth  son  Oliv^,  on  his 
attaining  his  majority,  all  the  real  estate  deponent  owned  at  Nor> 
walk,  together  with  all  the  personal  property  and  moveables 
connected  therewith.  And  the  said  Oliver  took  possession  of 
said  property,  and  the  £smn  aforesaid,  and  what  had  been  the 
homestesid,  and  assumed  the  entire  and  exclusive  control  of  each 
and  every  of  them,  as  his  own,  and  has  continued  to  hold  and 
own  them,  and  each  and  every  of  them,  from  that  time  to 
this. 

That  at  the  time  of  such  transfer  deponent,  with  his  wife  and 
youngest  boy,  now  aged  about  seven  years,  resided  together  in 
said  homestead,  and  composed  then,  as  they  have  since,  his 
entire  femily  or  household,  his  children,  other  than  said  youngesti 
not  dwelling  with  him. 

That  soon  after  deponent  had  ceased  to  be  a  resident  of  Nor- 
walk, and  up  to  the  present  time,  his  wife  and  child  have  been 
for  long  periods  at  Norwalk,  in  the  house  of  his  son  Oliver; 
but  deponent  had  a  room  and  was  a  permanent  boarder  at  the 
Astor  House  for  a  long  time  prior  to  the  fell  of  1867,  and  spent 
most  of  his  time  in  this  city,  going  to  Norwalk  usually  on  Satur- 
day, andremaining  over  until  &e  following  Monday,  andsometimes 
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going  on  Wednesday  and  xetoming  the  next  day,  though  his  mts 
of  the  latter  kind  weie  not  common. 

That  in  order  to  select  a  date,  in  leEsremce  to  which  the  ques- 
tion  of  evidence  may  be  presented  in  this  suit,  and  not  to  admit 
that  his  residence  was  different  at  any  prior  date,  deponent  states 
that  there  was  no  time  in  the  years  1867  or  1858,  when,  accord- 
ing to  his  knowledge,  information,  belief  opinion  or  intent,  he 
was  a  resident  of  the  state  of  Connecticnt,  but  during  the  whole 
and  any  part  of  said  1867,  and  so  much  of  1858  as  has  elapsed, 
he  has  been,  and  now  is,  as  he  believes,  a  resident  of  thecit^and 
State  of  New  York. 

That  in  the  &11  of  1867,  when  the  defendants  became  affected 
by  the  commercial  embarrassments  then  so  general  thronghoat 
the  United  States,  it  was  suggested  to  deponent  that  some  ques* 
tion  might  be  ndsed  as  to  his  place  of  residence,  and  he  met  the 
suggestion  by  the  confident  declaration,  that  no  such  difficQlt7 
oould  arise,  as  he  was  a  resident  of  this  State.  To  this  posiuaa 
deponent  then  adhered,  as  he  now  adheres,  in  good  £dth. 

That  one  of  the  persons  who  spoke  to  him  on  this  subject  was 
Nathan  Hendrix,  a  derk  in  the  house  of  defendants^  who  adTised 
that,  notwithstanding  deponent's  confidence  on  the  point,  it  was 
better  that  all  doubts  concerning  it  should,  if  possible,  be 
removed  by  deponent's  taking  his  wife  and  son  away  fiom  Nor- 
walk,  keeping  them  domiciled  here,  and  establishing  the  ostensi- 
ble, as  well  as  the  actual  character  of  his  residence,  by  unequivo- 
cal indications. 

Influenced  by  such  advice,  deponent,  in  the  fell  of  1857, 
engaged  for  himself  and  said  family  a  parlor  and  bedroom,  at  the 
St  Nicholas  Hotel,  in  said  city  of  New  York,  and  they  with  him 
took  possession  of  and  occupied  said  apartments  as  their  only 
home,  from  the  I2th  day  of  October,  1867,  until  about  the 
twenty-second  day  of  January,  A-  D-i  1868,  when  clepo^^^nt's 
said  youngest  boy  being  ill,  and  Doctors  Pratt  and  James  0. 
Smith,  of  said  city,  being  called  to  attend  him,  they  advised  that 
said  boy  should,  for  the  benefit  of  his  health,  be  taken  to  the 
country,  for  which  reason  (and  for  which  alone,)  deponent's  wife 
went  with  said  child  to  iJie  residence  of  Oliver,  aforesaid,  in 
Norwalk. 

That  deponent^  a  few  days  afterwards,  went  to  see  them,  intend? 
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ing  the  visitto  be  temporary.  That  while  in  Norwalk  he  became 
indisposed;  afterwards,  seriotuslj  iU,  and  continued  to  be  inca 
pable  of  resuming  business,  until  towards  the  latter  part  of  May, 
A.  D.,  1858,  for  which  reason  he  was  detained,  and  he  continued 
at  Nofwalk,  without,  however,  entertaining  at  any  time  the 
intention  or  idea  of  ceasing  to  be  a  resident  of  New-York,  but 
intending  all  the  time  that  his  residence  should,  as  he  beUeved 
did,  continue  in  that  city. 

That  in  the  month  of  March,  A,  D.,  1858,  deponent's  wife 
returned  from  Norwalk  to  New  York,  with  the  aforesaid  son, 
and  resumed  the  apartments  in  the  St  Nicholas  Hotel,  which 
they  had  before  occupied,  deponent  expecting  and  promising 
that  he  would  follow  them  to  said  dty,  in  a  few  days,  but  his 
illness  prevented  his  doing  so. 

That  from  the  time  they  left  said  hotel,  in  January,  until  ihe 
aforesaid  return  thereto,  in  March,  some  of  their  personal  pro- 
perty had  been  left  there,  from  the  intent  and  design  that  tiiey 
should  resume  possession  of  it  on  their  contemplated  return  from 
Norwalk. 

That  about  the  first  of  April  deponent's  said  wife  w^it  wiih 
said  boy  to  Norwalk,  aforesaid,  and  has  remained  there  since 
with  her  said  son  Oliver ;  but,  since  deponent  was  able  to  remain 
in  the  city,  and  give  any  attention  to  his  affidrs,  viz.,  since  the 
latter  part  of  May,  he  has  been  residing  at  the  aforesaid  St 
Nicholas  Hotel,  visiting  his  wife  and  child,  at  Norwalk,  occa- 
sionally, and  having  recently  passed  some  time  at  Saratoga 
Springs,  for  the  benefit  of  his  health. 

That  at  the  last  mayoralty  election  held  in  this  Git7,in  Novem- 
ber last,  this  deponent  gave  and  deposited  his  vote,  as  an  elector, 
of  the  city  and  county  of  New  York,  at  the  polls  in  said  city, 
believing  then,  as  he  now  believes,  that  he  had  foil  l^al  right 
to  do  so. 

That  the  various  visits  made  either  by  deponent's  wife  or  his 
child,  or  himself,  to  Norwalk,  as  hereinbefore  described,  were  all 
in  &ct,  and  all  intended  to  be  temporary  sojoumings  for  the 
pleasure  of  social  intercourse  with  their  son,  or  other  members  of 
their  general  fiunily,  or  change  of  scenery  or  air,  or  the  safety  or 
improvement  of  health,  but  all  of  them  with  the  intent  and 
determination,  in  good  fidth,  that  deponent's  residence  in  New 
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York,  and  the^  right  or  duties  connected  wiib  it  alionld  leoiam 
unaffected  and  unaltered  by  such  Bojo\iining0. 

That  the  chief  reason  why  deponent  did  not  haye  any  tene- 
ment other  than  in  a  hotel^  was  that  it  has  long  been  his  leflolor 
tion  not  to  occupy  a  house  in  New  York,  with  his  £unily,  until 
he  owned  (me,  but  to  have  a  home  in  a  hotel,  and  he  has  confer- 
red with  several  of  his  Mends,  and  made  efforts  to  obtain  an 
eligible  property  in  the  city,  wherein  to  have  himself  and  bis 
fiumly  permanently  establiebed. 

And  this  deponent  lastly  saith,  that  since  the  year  1848,  wliea 
he  resumed  mercantile  business,  in  the  city  of  New  York,  his 
bufflness  has  been  at  all  times  in  said  city." 

Nathan  Hendrix^  in  his  affidavit,  deposed  that  he  had  read  ihe 
affidavit  made  by  Wilson,  and  ''that  deponent,  in  the  M  of 
1857,  had  a  cony eraation  with  said  Wilson,  and  gave  him  adyioe^ 
the  substance  and  purport  of  which  is  correctly  stated  in  said 
affidavit. 

That  deponent  heard  at  the  time  of  Mrs.  Wilson  leaving  ihe 
St  Nicholas  ECptel)  with  her  son,  for  the  improvement  of  sadi 
son's  health,  as  stated  ia  said  Wilson's  affidavit 

That  a  few  days  after  her  departure,  said  Wilson  infonned 
deponent  of  his  intention  to  visit  his  £unily  at  Norwalk;  saying, 
in  substance,  that  he  thought  he  should  have  some  lecreatioD, 
and  that  he  expected  to  be  absent  about  ten  days,  but  not  to 
exceed,  at  the  utmost^  two  or  three  weeks.  That  as  the  defend- 
ants had  then  sospended  regular  payments,  in  their  busLness,  the 
presence  of  the  said  Wilson  was  not  deemed  so  important  as  it 
had  been  on  former  occasions;  and  the  embarrassment  of  the 
house  had  given  him  so  much  uneasiness,  that  deponent  also 
thought  said  Wilson  required  respite  fiom  labor^ 

That  in  the  month  of  April,  A.  D.  1868,  deponent  saw  said 
Wilson  at  Norwalk ;  and  deponent  states  that  said  Wilson  was 
then  quite  unwell,  and  incapable,  in  deponent's  opinion,  of 
attending  to  his  ordinary  affiurs  and  business  by  reason  of  indis^ 
position." 

Soberi  B.  Cbkman,  made  an  affidavit,  stating,  "that  previously 
to  the  12th  day  of  October  last,"  (1857,)  "  said  Wilson  engaged 
rooms  at  the  St  Nicholas  Hotel  aforesaid  for  himself  and  hia 
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fiunily,  and  he  removed  with  ^em  to  said  looms  on  said  last 
mentioned  day.  Such  fiunily  consisted  of  Mr.  Wilson's  wife  and 
child,  and  said  Wilson  occupied  said  room  with  them  regularly 
and  uninterruptedly  fix>m  said  day  until  the  12th  day  of  January 
last,  whdh  in  consequence  of  the  child's  Ulness,  as  deponent  was 
informed  and  believes,  Mrs.  Wilson  and  such  child  went  to  Con- 
necticut. 

MrsL  Wilson  and  the  child  returned  to  said  hotel  on  the  22d 
day  of  March  then  next ;  and  on  the  80th  day  of  March  following 
she  left  the  hotel  with  the  child  to  go  agun  to  Connecticut,  as 
deponent  was  also  informed  and  believes^" 
-  ^^  James  0,  Smithy  of  said  city,  being  duly  sWOrtij  saiih:  That 
he  is  a  practising  physician  in  said  dty,  and  has  been  such  for 
thirty-three  years.  That  on  the  ITtii,  18th)  19lh  and  20th  days 
of  January  last,  he  was  called  to  attend  in  his  professional 
capacity  a  child  about  ten  or  eleven  years  of  age,  who  was,  as 
deponent  was  informed  and  believes,  a  son  of  L.  O.  Wilson 
above  named.  Deponent  foimd  the  boy  with  his  mother  in 
apartments  at  the  St.  Nicholas  Hotel,  in  the  city  of  New  York. 
The  said  child  was  taken  by  his  mother  to  Connecticut  for  the 
change  of  air,  and  other  benefits  which  deponent  thought  would 
result  from  the  removal ;  such  advice  was  given  professionally,  and 
as  the  spontaneoos  result  of  deponent's  observation  and  judgment." 

"  Ira  Oregory,  being  duly  sworn,  deposes  and  says :  That  he 
resides  in  the  town  of  Norwalk,  in  the  State  of  Connecticut,  and 
is  a  physician  duly  licensed  to  practise  medicine  and  surgery, 
and  knows  Lewis  0.  Wilson,  one  of  tiie  defendants  named  in 
each  of  the  above  entitled  actions.  And  deponent  £urther  says, 
that  he  visited  the  said  Lewis  O.  Wilson  at  Norwalk,  aforesaid, 
in  a  professional  capacity,  several  times  during  the  months  of 
February  and  March  last 

That  at  these  several  times  or  visits  in  February  and  March, 
1858,  deponent  found  said  Lewis  O.  Wilson  suffering  with  very 
severe  rheumatism,  accompanied  with  tumors  about  the  head 
and  neck,  and  a  stiffness  and  pain  in  his  neck,  and  incapacitated 
to  attend  to  any  business  away  from  his  room ;  that  said  Lewis 
O.  Wilson  was  then  and  there  advised  by  deponent  not  to  return 
to  New  York  until  he  recovered  himself  from  the  severe  attack 
of  rheumatism  he  then  labored  under. 
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That  deponent  belioTed  and  looked  on  the  said  Lewis  O. 
Wilson  as  being  a  dtizen  and  leBident  of  New  York  for  the  las( 
three  years,  or  sinoe  he  sold  and  conveyed  his  homestead  pro- 
perty in  Norwalk  to  his  son,  Oliver  Wilson. 

That  said  Lewis  O.  Wilson  was  not  in  the  habit  of  attending 
town  meetings  or  elections  in  this  State  since  he  conveyed  his 
said  property  as  above  mentioned" 

Of  the  opposing  aflGidavitB,  several  wd:e  made  by  residents  of 
Norwalk,  Connecticut,  and  were  to  the  effect,  that  Mr.  Wilson 
has  resided  in  Norwalk  for  many  years  past,  and  that  the  afBants 
had  fireqnentiy  seen  him  at  his  residence  there,  dniing  the  winter 
and  spring,  and  summer  of  1858.  That  they  had  also,  up  to  the 
date  of  their  affidavits,  (August  and  September,  1858),  every 
&w  days,  seen  his  wife  and  fiunily  there,  during  the  winter, 
spring  and  summer,  then  just  past  That  they  had  always  heard 
him  spoken  of  at  Norwalk,  as  a  resident  of  that  place.  The 
other  opposing  affidavits  are  to  the  effect,  that  he  voted  at  Nor* 
walk,  at  the  Presidential  election  in  1856.  He  was  assesaed  as 
a  resident  of  Norwalk  in  1858,  tiie  usual  poll  tax,  and  was  re- 
garded and  treated  by  the  Board  of  Assessors  as  a  resident  of 
that  town.    His  wife  regularly  attends  church  at  Norwalk. 

Up  to  October,  1857,  during  the  active  business  season,  he  was 
at  the  Astor  House  several  months  at  a  time,  at  other  period% 
two  or  three  days,  or  a  week  at  a  time,  and  the  intervals  he 
passed  at  Norwalk.  He  at  no  time,  had  more  than  an  ordinary 
bed  room  at  the  Astor  House,  and  paid  the  usual  price  of  a  guest 
of  said  hoteL  He  had  no  permanent  lodging  room,  except 
during  the  business  season;  at  other  times  he  had  no  regular 
room,  but  occupied  such  as  was  assigned  him.  He  had  very 
little  baggage  there,  and  usually  only  a  carpet-bag.  That  he 
went,  to  the  St  Nicholas  Hotel,  with  his  £Eanily,  in  October, 
1857,  and  they  left  in  Januaiy,  1868,  and  then  gave  up  tlie 
apartments  he  had  occupied  witii  his  £unily.  While  there  he 
paid  his  bills  weekly.  In  March  1858,  his  wife  and  part  of  his 
fionily  retomed  and  stayed  a  few  days,  and  then  left,  giving  up 
the  apartments  they  had  occupied.  When  Mr.  Wilson  has  heexi 
there  since,  he  has  been  assigned  some  vacant  room,  and  he  has 
been  charged  as  other  temponoy  guests.  That  applications 
were  made,  at  the  St  Nicholas  Hotel  in  September,  1868,  for 
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Mr.  Wilson,  in  order  to  aeorve  papers  on  him.  He  oould  not  be 
fonnd  there,  and  the  answer  made,  to  enquiries  for  him,  was 
that  he  was  not  staying  there,  and  had  no  room  there. 

No  notice  of  any  application  to  vacate- or  set  aside  the  attach- 
ments, was  given  nntil  the  81st  of  July,  1868,  after  judgment 
had  been  perfected  in  each  action,  and  an  execution  on  such 
judgment,  had  been  issued,  and  levied  on  the  property  of  Mr* 
Wilson. 

James  T.  Brady^  for  defendants  and  appellants,  upon  the  ques- 
tion, what  constitutes  domidl?  and  of  its  continuance;  and  of 
the  effect  of  intent,  and  other  circumstances  in  determining  the 
place  of  one's  domicil,  cited  and  commented  on,  Puinam  v.  John- 
aonj  10  Mass.  488 ;  Parsonsfield  v.  Perkins^  2  GreenL  411 ;  28 
Pick.  170;  8  Shep.  479;  10  Rck.  877;  8  Greenl.  455;  11 
Pick.  410;  18  Mass.  601;  2Harr.lB8;  Parsons  on  Contracts, 
voL  2,  p.  90;  Note  to  1st  Binney,  840. 

He  contended,  that,  Wilson  was  a  resident  of  New  York, 
within  the  meaning  of  the  statutes  prior  to  the  Oode,  allowing 
attachments  against  non-residents,  and  that  this  proposition  was 
established  by  the  dedmons  in,  Matter  of  Thompson,  1  Wend.  43 ; 
Matier  of  Wrighy,  8  Wend.  134,  and  Frost  v.  BnMuj  19 
Wend.  11. 

He  insisted,  that  the  affidavits  established  certain  &cts,  which 
showed  that  Wilson  was  a  resident  of  New  York,  when  the 
attachments  were  issued,  viz. : 

"  1.  His  business  and  property  of  every  kind  were  in  New 
York,  and  sAways  had  been,  since  1866. 

^'2.  He  had  no  tenement  or  habitation  in  Norwalk.  When 
there  he  was  a  mere  guest  of  his  son. 

''  8.  He  came  here  fix>m  Norwalk  to  make  his  '  home'  here, 
and  so  declared. 

"4.  It  was  his  interest  to  continue  his  residence  here,  so  as  to 
avoid  an  attachment  of  his  property. 

'^5.  He  returned  here  as  soon  as  his  health  would  permit, 
after  his  temporary  absence  from  January  to  May. 

"6.  After  returning  he  remained  here  with  the  continued 
intent  to  reside  here.  And  he  was  no  more  a  resident  of  Nor- 
walk than  of  Saratoga,  where  he  went  for  the  benefit  of  his  healtii." 
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He  insisted,  that  the  order  appealed  from  was  erroneoufl)  and 
should  be  leveraed 

John  W.  Edmonds^  ftr  the  respondents,  in  four  of  the  actions, 
and 

David  Dudley  Field,  for  the  respondents,  in  the  other  action, 
analyzed  the  varioos  affidavits  aad  commented  on  the&ctB  reKed 
upon,  on  the  one  side  to  show  that  Wilson's  residence  was  in 
New  York,  and  on  the  other  to  show  that  it  was  in  Oonnecticat^ 
and  also  made  and  argaed  the  following  points,  viz. 

I. — ^This  is  the  ordinary  case  of  a  person  doing  business  in 
New  York,  and  being  in  the  city  only  while  his  business  re- 
quired him  here,  and  for  all  purposes  of  fiunily  or  residence, 
living  in  Connecticut 

H— His  avowed  intention  to  be  a  resident  in  New  York 
m^ht  serve  to  characterize  a  doubtfol  act,  but  is  not  enough  to 
overthrow  the  &ct  of  actual  residence  abroad. 

in. — ^The  defendant  was  actually  resident  in  Connecticut, 
within  the  meaning  of  the  Code  and  of  the  various  cases  on  this 
subject  {BooaeoeU  v.  JSHlogg,  20  J.  B.  208 ;  Matter  of  Wrigley,  4 
Wend.  602;  S.  G  m  JEfrror,  8  Ibid.  184;  IVoat  v.  Bridnn,  19 
IbidL  11 ;  Orawjord  v.  WHson,  4  Ibid.  506 ;  Drake  on  AUadi- 
merUs,  §  67;  Houghton  v.  AuU,  16  How.  Pr.  R  78;  Barry  r. 
Bockaver,  6  Abbott,  874 ;  1  Bradford's  Bep.  85-90 ;  Code,  §§  S3, 
125, 185,  292,  891.) 

• 
By  the  Couet.    Woodbuff,  J. — ^We  held,  in  the  case  of 

Barry  v.  Bockover,  at  the  General  Term  of  April,  1858,  that  a 

defendant,  whose  family  have  for  more  than  seven  years  occupied, 

and  still  occupy,  a  dwelling  in  Jersey  city,  in  the  state  of  New 

Jersey,  hired  by  him,  and  who  habitually  passes  the  night  of 

each  day,  and  the  Sabbath,  with  his  &mily,  is  a  non-resident  of 

this  State,  within  the  meaning  of  our  present  statute  authorizing 

an  attachment  of  the  property  of  a  defendant  in  an  action, 

although  such  defendant  was  engaged  in  business  as  a  merchant 

in  this  city,  spent  eight  hours  of  every  business  day  (unless  sick, 

or  absent  on  business  of  his  mercantile  firm,)  in  this  city ;  had  all 

his  business  capital  invested  in  such  business ;  kept  his  individual 

bank  account  here ;  and  had  selected  New  Jersey  as  his  £unily 
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leoideiioe  solely  on  aoooxint  of  its  Gonvemenoe  f6r  access  to  the 
business  portion  of  this  city,  and  for  economy  in  living ;  andy 
notwithstanding  process  in  the  action,  might  at  any  time  within 
the  business  hours  of  the  day,  have  been  served  upon  him  per- 
sonally, and  was  in  &ct  served  upon  him  in  the  action  in  which, 
the  attachment  was  issued. 

It  is  therefore  to  be  deemed  settled,  in  this  Court,  that  the 
right  of  a  plaintiff  to  have  the  property  of  a  defendant  attached 
on  the  ground  of  his  non-residence,  does  not  depend  upon  the 
question  whether  the  defendant  can  be  served  wil^  the  summons 
in  the  action,  but  that  the  attachment  may  issue,  however  conve- 
nient it  may  be  to  serve  the  defendant  personally  with  process* 

Also,  that  the  carry^g  on  of  a  mercantile  business  in  this 
dly,  and  staying  within  our  limits,  for  the  purposes  of  business, 
during  all  the  hours  usually  devoted  to  business  here,  do  not 
alone  constitute  residence  within  the  meaning  of  the  statute. 
And  it  follows,  as  a  necessary  consequence  of  this  proposition,  add 
is  involved  ia  the  ptinoiple  of  ZUng,  that,  wh^r  a  man's 
absence  firom  his  &nuly  be  for  eight  hours  in  each  day,  or  six  days 
in  each  week,  if  he  has.  a  £umly  living  ixx  a  neighboring  State, 
for  whom  he  provides,  to  whom  he  Resorts  for  comfort,  relax- 
ation and  repose,  and  with  whom  he  abides  whenever  the  imme- 
diate demands  of  his  business  upon  his  attention  will  permit; 
whenever  sickness  disables  him  firom  conducting  that  business; 
and  when  those  days  successively  return  on  which  business 
ceases  and  man  rests  from  his  labor;  he  resides  in  such  neigh- 
boring State,  where  (in  every  proper  sense,  as  understood  no  less 
by  those  who  are  learned  in  the  law,  than  by  the  common  intel- 
ligence of  every-day  life,)  is  his  home. 

We  did  not  deem  it  necessary  for  the  purposes  of  that  case, 
and  do  not  deem  it  necessary  for  the  purposes  of  the  present,  to 
review  or  recite  the  various  learning  to  be  found  in  the  books, 
upon  the  question,  how  &r  residence  and  domicile  are  synony- 
mous, or  how,  in  certain  eases,  they  differ. 

In  the  case  above  referred  to,  the  State  of  New  Jersey  was 
the  defendant's  domicile,  within  every  definition  of  that  term, 
and  it  was  not  less  clearly  his  residence.  It  was  his  abiding- 
place.  He  left  it,  with  intent  to  return  so  soon  as  his  labors 
were  remitted:    He  returned  to  it  with  intent  to  remain  until 
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called  to  lesome  those  labors.  New  York  was  his  place  of 
business,  New  Jersey  his  place  of  abode.  In  New  York  was  his 
workshop.  In  New  Jersey  was  his  house,  his  shelter,  his  fire- 
fiide,  his  bed  and  board.  We  know  of  no  definition  of  dther 
domicil  or  residence  which  the  former  will  satisfy,  nor  of  any  in 
which  the  latter  will  not  answer  in  every  particular. 

And  for  like  reasons  we  did  not  then,  and  do  not  now,  think 
it  necessary  to  review  the  cases  in  this  State  in  which  a  man  has 
been  held  a  non-resident  within  the  ^'spirit"  of  our  former  sta- 
tutes, who  has  an  actual  residence  out  of  the  State,  though  he 
have  a £unily  within  this  State,  or  have  adomicil  here,  (see  those 
cases  collected  and  discussed  by  Mr.  Justice  Jakes  in  16  How. 
P.  R  77,  and  further  by  Mr.  Justice  Hoffinan  at  Special  Term  in 
this  case.)  That  long-continued  absence  in  a  fixed  location,  carry- 
ing on  a  business  permanent  in  its  nature;  or  long-continued  ab- 
sence in  such  location  for  the  purposes  of  business,  the  duration 
of  which  was  uncertain ;  or  absence  for  several  months,  in  pursu- 
ance of  an  intention  to  make  a  permanent  location  for  residence 
and  for  business,  and  an  actual  location  and  conmiencement  of 
such  business,  though  the  removal  of  the  fionily  have  not  yet 
taken  place — should  be  held  to  constitute  non-residence  within 
the  spirit  of  those  statutes,  proves  nothing  in  reference  to  such  a 
case  as  the  one  above  referred  to :  the  question  of  their  present 
actual  residence,  was  the  question  considered  in  those  cases,  and 
was  decided  in  favor  of  the  attaching  creditor. 

But  in  no  case  has  it  been  decided  that  where  the  debtor  lives 
with  his  &mily  in  this  State,  returning  to  them  from  day  to  day 
or  firom  week  to  week,  he  is  an  actual  non-resident,  (even  within 
the  "spirit"  of  any  law  touching  non-residents,)  merely  because 
he  passes  the  business  hours  of  the  day,  or  the  business  days  of 
the  week,  when  his  health  will  permit,  and  his  business  requires 
it,  in  his  store  or  manufactory  without  the  bounds  of  the  State. 

In  such  a  case  the  liability  of  the  party  to  taxation,  to  render 
service  as  a  juror,  or  to  enrolment  as  one  of  the  militia,  W8 
apprehend  would  not  be  seriously  questioned. 

Ordinarily  one's  residence  and  domicile  (if  they  do  not  always 
mean  the  same  thing)  are  in  &/ct  the  same,  and  where  ^they  so 
concur  they  are  that  place  which  we  all  mean  when  we  speak  of 
one's  fiome. 
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And  it  may  safely  be  asserted  that  where  one  has  a  hymsy  as 
that  term  is  ordinarily  used  and  understood  among  men,  and  he 
habitually  resorts  to  that  place  for  comfort,  rest,  and  relaxation 
from  the  cares  of  business  and  restoration  to  health,  and  there 
abides  in  the  intervals  when  business  does  not  call — ^that  is  his 
r^dence,  both  in  the  common  and  legal  meaning  of  the  term. 
And  to  one  who  has  such  a  home,  and  habitually  uses  it  as  such, 
a  place  of  business  elsewhere,  is  not  his  residence  within  any 
proper  definition  of  the  term  ' 

When  the  question,  where  is  his  residence,  arises,  some  of  the 
proo&,  or  the  indicia  by  which  the  place  is  to  be  determined, 
vary  with  the  circumstancea  of  the  party.  One  has  a  &mily, 
another  has  none — one  lives  in  a  state  of  alienation  and  separa- 
tion &om  his  &mily,  another  lives  with  them — one  owns  or  hires 
a  dwelling-house,  another  has  lodgings  at  an  inn — and  another 
may  have  a  much  more  uncertain  shelter.  None  of  these  drcum- 
Btances  are  necessarily  alone  conclusive — ^they  are  not  decisive 
tests — ^they  are  only  aids  to  an  answer  to  the  qu^tion  to  be  con- 
sidered  in  connection  with  all  other  pertinent  &cts  which  may 
appear. 

So  when  the  &ct  of  residence  in  a  place  is  ascertained  or  con- 
ceded, it  is  to  be  deemed  to  continue  until  there  is  proof  of  a 
change  of  location,  with  intent  to  make  such  location  a  new 
home,  in  the  sense  above  already  described,  not  merely  for  a 
temporary  purpose,  but  with  a  fixed  purpose  to  remain,  and 
without  a  present  intention  to  return  when  some  temporary  pur- 
pose is  accomplished 

And  again,  it  is  not  enough  that  one  intends  to  change  his 
residence.  The  intent  and  the  fact  of  such  change  must  concur. 
Nor  is  it  enough  that  he  intends  to  change  his  residence,  and 
sincerely  believes  that  what  he  has  done  amounts  in  law  to  a 
change  of  his  residence,  his  opinion  will  not  affect  the  question, 
if  the  actual  change  have  not  taken  place. 

Enough  has  now  been  said  (and  probably  more  than  enough) 
to  make  our  views  of  the  case  before  us  intelligible. 

The  defendant,  Wilson,  was  confessedly  a  resident  of  Nor* 
walk,  in  the  State  of  Connecticut,  in  the  year  1866. 

It  will  throw  light  upon  the  proper  weight  to  be  given  to  his 
affidavit  (upon  which  the  daim  to  discharge  the  attachment 
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mainlj  depends),  if  it  be  lioticed,  that  he  states  tliat  lie  then 
"  resohred  to  become  a  permanent  resident  of  the  city  of  New 
York,"  and  that  he  further  states  that ''  during  the  whole  and  any 
part  of  the  year  1857,  and  so  much  of  the  year  1868  as  has  elapsed, 
he  has  been  and  now  is  a  resident  of  the  State  of  New  York." 

What  then  did  he  do  in  1856,  which  made  him  a  resident  of 
the  State  of  New  York?  The  answer  to  this  question  may  pe^ 
haps  aid  us  not  only  in  determining  what  he  means  wben  he 
swears  to  residence,  and  what  sort  of  sojourn  in  New  York  he 
ifUended  by  what  he  calls  a  resolution  to  become  a  permanent 
resident,  and  what  he  imderstands  and  means  by  ^^permaneni 
residence." 

He  left  his  fionily  in  Norwalk  on  the  &rm,  theretofore  occa- 
pied  by  them,  came  to  New  York  on  Monday,  devoted  himself 
to  his  business  here,  sometimes  until  Wednesday,  and  then 
returning  to  his  £unily,  and  again  returning  to  New  York  on 
Thursday — ^but  usually  staying  in  New  York  until  Saturday, 
and  then  returning  to  his  fiunily  in  Norwalk.  While  in  thecit^ 
boarding  at  a  hotel  as  an  ordinary  guest,  and  occupying  abed- 
room  only — and  this  continued  until  the  &11  of  1857. 

After  what  has  been  already  said  of  such  a  course  and  habit 
of  life,  it  is  only  necessary  to  add,  that  this  neither  in  &cX  nor 
in  law  made  him  a  resident  of  the  city  of  New  York.  And  if 
we  assume  that  in  doing  this  he  did,  what  he  states  he  resolved 
to  do,  we  see  what  he  means  when  he  says  he  resolved  to  become 
a  "permanent  resident"  of  the  city  of  New  York. 

In  this  there  is  no  doubt  intimated  of  Mr>.  WilsQn's  smoerity. 
On  the  contraiy,  the  more  sincere  he  is,  and  the  more  confidently 
he  insists  that  he  was  a  resident  of  New  York  at  that  time,  the 
more  probable  it  is  that  his  apprehension  of  the  force  and  mean* 
ing  of  the  terms  employed  in  his  affidavit  is  inaccurate,  and  that 
if  he  had  explained  in  detail  what  he  means  by  "  pennanent," 
and,  "temporary,"  "home,"  and  "residence,"  or  rather  if  he 
had  given  ns  the  particulars  embraced  in  those  words,  instead  of 
testifying  in  terms,  which,  if  taken  in  their  legal  signification, 
dispose  of  the  whole  question  upon  his  mere  opinion,  it  might 
have  appeared  that  his  affidavit  is  not  lees  inaccurate  in  other 
respects,  by  reason  of  similar  mistakes  in  his  judgment  on  th^ 
subject 


NEW  YORK— DECEMBER,  1858.  687 

m 

Chaine  y.  Wilson. 

He  was  then,  a  resident  of  Norwalk  down  to  the  time  of  his 
failure  or  embarrassment  in  business  in  the  &11  of  1867  ;•  and 
he  was  then  admonished  by  a  fiiend  that  he  might  be  deemed  a 
non-resident)  and  it  was  best  to  establish  *'  the  ostensible  as  well 
as  actual  character  of  his  residence  by  imequivocal  indications." 
'  It  is  doubtless  true,  that  the  motive  with  which  a  change  of  resi- 
dence is  made,  is  wholly  immaterial,  if  the  change  be  an  actual 
change,  with  intent  permanently  to  abide  in  the  new  location. 
But  in  weighing  the  evidence,  and  where  there  is  a  conflict  of 
testimony  and  circumstances  detracting  from  the  evidence  of  the 
alleged  change,  the  motive  under  which  the  party  is  acting,  and 
the  purpose  he  has  in  view,  may  properly  be  re^rded  in  deter- 
mining what  was  the  actual  intent 

The  question  we  are  considering  is  not  whether,  if  he  intended 
an  actual  "permanent  residence"  in  New  York,  and  in  pursu- 
ance of  that  intent  brought  his  fiumly  here ;  took  possession  of 
apartments  here  as  his  and  their  "only  home,"  and  occupied 
them  without  any  intention  to  return  to  Norwalk  when  a  tem- 
porary purpose  was  accomplished,  that  would  make  him  a  resi- 
dent of  this  city  ?  But  the  very  question  is,  what  was  his  intent 
in  these  respects,  and  what  did  he  do? 

He  conveyed  his  &im  and  the  chattels  connected  therewith  to 
his  son,  and  when  he  became  embarrassed  the  deed  was  placed 
on  record.  But  that  fiurm  has  been  as  open  to  him  and  to  his 
£unily,  and  has  been  as  freely  used  as  a  home  to  him  and  them, 
according  to  his  own  af&davit,  as  it  ever  was  before.  Whether 
his  wife's  &rm  is  still  retained,  or  whether  that  is  the  &rm  refer- 
red to,  is  left  in  doubt  by  the  affidavits. 

He  took  rooms  in  October,  1857,  at  a  hotel  in  this  dty,  and 
with  his  wife  and  child,  occupied  them  for  three  months,  paying 
his  bills  weekly,  but  then  gave  up  the  apartments,  and  has  not 
since  had  any  permanent  apartment  in  the  hotel;  nor  does  it 
appear,  that  he  was  in  the  city  at  all  afterwards,  until  after  one, 
if  not  two,  of  the  attachments  were  issued  which  it  is  moved  to 
discharge. 

It  is  shown  that  his  child  was  sick;  and  ihat,  under  the  advice 
of  his  physicians,  was  a  sufficient  reason  for  taking  him  from  the 
dty.  So,  also,  that  Mr.  Wilson  was  sick;  and  (^  if  he  was  too 
ill  to  be  removed,  was  a  very  satasfisu^ry  reason  for  his  not 
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retnining  until  sofficieiitlj  lecoveGred.  But  it  is  not  shown  that 
his  child  continued  ill — nor  that  he  himself  might  not  have 
returned,  if  in  truth  this  was  his  home.  Such  continued  absence 
would,  however,  under  the  circumstances,  be  &r  leas  significant 
if  it  were  not^  that^  according  to  the  tenor  of  his  own  affidaviti 
that  of  Mr.  Hendnx,  and  that  of  his  physician,  it  is  apparent  that 
it  was  because  he  had  no  motive  to  be  here ;  either  because  he 
could  not  attend  to  business,  or  because  his  firm  had  suspended 
payment,  and  his  presence  in  the  city  was  not  deemed  so  impor- 
tant  as  it  had  been  on  former  occasions.  And  since  the  month 
of  May,  when  he  has  been  able  to  attend  to  his  affidrs,  he  has 
been  merely  an  occasional  transient  lodger  at  the  hotel — his 
&mily  residing  at  Norwalk. 

The  indication  is  not  slight,  that  the  purpose  under  which 
his  feonily  were  brought  to  the  hotel,  was  to  continue  here  only 
imtil  the  embarrassments  of  his  firm  had  ceased,  and  with  an 
expectation  of  their  returning  to  Norwalk,  or,  if  any  more  pro- 
tracted stay  was  contemplated,  that  the  design  was  abandoned 
some  time  before  these  attachments  were  issued;  and  that  his 
subsequent  visits  to  the  city  were  only  occasional  and  fi>r  pur* 
poses  of  business,  while  his  actual  residence  was  with  his  fimily 
at  Norwalk. 

There  are  other  statements  in  Mr.  Wilson's  affidavit  which 
tend  strongly  to  support  the  motion  for  the  discharge  of  the 
attachments,  and  it  is  doubtiess  true  that  if  that  affidavit  is  to  be 
taken  without  qualification,  and  in  the  very  terms  ther^ 
employed,  it  would  prevail. 

Among  the  other  statements,  is  one,  that  his  wife  and  child 
returned  to  New  York  in  March,  and  resumed  tiie  apartments 
they  had  before  occupied.  With  what  intent  and  purpose  did 
they  come  ?  How  long  did  they  propose  to  remain  ?  How  long 
did  they  in  fact  remain?    His  affidavit  does  not  inform  u& 

He  states  that  when  he  and  his  fiumly  left  in  January,  some 
of  their  personal  property  was  left  there.  What  property  ?  How 
far  did  its  character  indicate  an  intention  to  return  ?  E[is  affi. 
davit  is  silent  on  this  subject  While  another  witness  states  that 
he  gave  up  his  apartments,  and  neither  he  nor  his  family  have 
ever  had  any  permanent  apartments  there  since. 

Is  it  usual  for  actual  residents  to  have  no  bouse  nor  ajMutr 
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ments,  by  a  tenure  more  permanent  than  to  take  and  oocnpy 
firom  time  to  time  sach  rooms,  as  happen  at  the  moment  to  be 
vacant  at  a  hotel  ?  Probably  we  cannot  say  that  it  is  not^  and 
yet  we  cannot  avoid  the  feeling  of  surprise,  if  it  be  so. 

So,  also,  he  states  that  it  has  long  been  his  resolution  not 
to  occupy  a  house  in  New  York,  until  he  owned  one,  and  he 
bas  conferred  with  several  of  his  friends,  and  made  efforts  to 
obtaui  an  eligible  property  in  the  city,  wherein  to  have  himself 
and  his  &niily  permanently  established.  At  what  time,  during 
the  long  period  here  mentioned,  did  he  make  these  efforts  ?  Was 
it  before  he  went  to  Norwalk  to  reside  ?  With  whom  did  he  con- 
fer? What  were  the  efforts  which  he  made  ?  And  did  he  even 
in  &ct  intend  to  purchase  a  house  here,  and  if  so,  when  did  he 
have  such  an  intention  ? 

It  would  seem  strange  that,  in  relation  to  a  &ct  so  important 
as  this  on  the  question  of  a  change  of  residence,  some,  at  least, 
of  these  particulars  have  not  been  disclosed. 

The  review  thus  given  of  the  affidavit  of  Mr.  Wilson  may, 
perhaps,  be  deemed  minute  and  critical.  But  it  should  be  borne 
in  mind  that  this  is  the  main  affidavit  upon  which  the  motion 
is  founded — ^the  motion  is  a  very  important  one  to  all  the  parties 
— ^the  affidavit  comes  from  one  who  knows  all  the  &cts,  and 
some  of  the  &cts  stated  relate  to  the  operations  of  his  own  mind, 
and  it  is  reasonable  to  expect,  under  such  drcomstances,  and 
especially  when  a  severe  contest  might  well  be  anticipated,  a  state- 
ment less  liable  to  abatement  in  the  particulars  above  referred  to. 

We  do  not  think  it  necessary  to  give  a  recital  of  the  details 
found  in  the  numerous  affidavits  read  in  opposition  to  the  motion. 
They  tend  to  show  the  habits  of  Mr.  Wilson,  not  only  down  to 
1857,  but  since ;  down  to  the  time  when  the  motion  was  noticed, 
bearing  on  the  question  of  residence,  and  without  apparent 
change  in  that  respect — ^The  belief  of  his  neighbors  and  acquaint- 
ances in  Norwalk  founded  thereon,  or  derived  £com  their  ac- 
quaintance with  him. — ^The  efforts  made  to  find  him  in  this  city. 
«— The  apparently  transient  character  of  his  lodging  at  the  hotels 
here,  from  time  to  time. — ^The  general  reputation  at  Norwalk 
induced  by  his  habitual  actual  presence  there,  as  in  former  years. 
— ^The  action  of  the  public  officers  there  based  upon  all  the 
circumstances.    And  other  particulars  of  less  moment 
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On  the  other  hand,  Mr.  Wilson  is  oorroborated,  in  some  par^ 
ticiQars  of  an  opposite  tendency. 

Without  entering  into  any  farther  detailed  discussion  of  the 
particulars  of  these  affidavit^  it  must  suffice  to  say  that,  upon  a 
careful  examination  of  fdl  the  affidayits,  we  are  not  satined  that 
the  conclusion  of  the  Judge,  at  Special  Term,  that,  as  matter  of 
&c^  Mr.  Wilson  was  a  resident  of  the  State  of  ConnecticQ.t  when 
these  attachments  were  issued,  was  clearly  wrong. 

The  controversy  ^  rather  about  fiausts  than  about  the  legal 
principles  iny  olved.  As  to  the  meaning  of  the  term  residoioe^ 
or  non-residence,  in  Terence  to  this  motion,  we  think  there  is 
no  ground  for  difference. 

We  are  sitting  as  an  appellate  tribunal,  upon  a  question  of 
fact  arising  on  conflicting  affidavits  and  doubtful  drcamstanoen 
We  should  not  reverse  an  order,  unless  clearly  satisfied  that  the 
finding  of  the  Judge  was  wrong.  We  incline  rather  to  the 
opinion  that,  sitting  as  jurors  and  acting  under  instmctioDs 
touching  the  law,  such  as  we  deem  the  law  to  require^  we 
should  come  to  the  s^ine  conclusion. 

The  order  should  be  affirmed. 

Pdebbbfo^  J.,  dissented:  All  the  other  Justices  oomconed 
in  the  opini<Mi  of  Mr.  Justice  Woopbuff. 

Older  affirmed,  with  costs. 


Ghabu»  Squibb,  Jun.,  t;.  Ohableb  M.  YouKa. 

A  proceeding  inatitated  under  §  892,  of  the  Oode»  can  be  tanninatod  as  alwohiteiy 
by  the  plaintiff's  abandonment  of  it^  aa  by  an  order  of  the  judge  befi)re  wbom  it 
wafl  oommenoed. 

In  this  caae^  the  day  to  which  it  was  last  a^joomed,  dther  by  the  Judge  or  by  the 
consent  of  the  parties,  was  the  9th  of  Jtdy,  1867.  On  that  day  the  plaintiff 
nether  moYed  the  matter  befiire  the  Judge,  nor  calledhis  attention  to  i^  nor  did 
he  again  move  in  the  matter  until  the  following  October.  On  the  ISth  of  Decem- 
ber, an  order  was  made,  based  on  the  original  order  (granted  on  tiie  11th  of 
ICarch),  and  on  an  examination  of  the  debtor,  and  of  a  witness  had  on  the  17th 
and  3ith  of  ApiH,  appointing  a  reoeirer  of  the  debtor's  property. 

AUd;  that  the  order  of  the  11th  of  Ifaroh,  and  the  prooeedyjKgi  had  tfaero^ 
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deemed  to  ha^e  been  abeoltitely  abandoned  and  tenoinated,  and  Ihat  the  sabse- 
qnent  order  of  the  14th  of  December  was  uuHitfaoriaed  and  enoneotu. 
In  prooeedingSy  under  chap.  2  of  title  9,  of  the  Code,  the  Judge  can  eTeroSae  no 
powers  except  such  as  it  confers,  either  in  express  terms,  or  by  necessary  impli- 
cation. 
(Befine  Boswomh,  Oe.  J^  and  Homcur,  SLoaBQV,  Woqdbdip,  FnaoEKPOHT, 
and  MovoBiEF,  J.  J.) 
Heard,  December  4th;  decided,  Deoember  80th,  1868. 

This  is  an  appeal,  by  the  defendant,  firom  an  order  made  by 
Mr.  Justice  Hoffhak  (in  proceedings  sapplementaiy  to  execu- 
tion), on  the  16th  of  December,  1857,  appointing  a  receiver  of 
the  property  of  the  defendant  On  the  11th  of  March,  1867,  the 
said  justice  made  an  order  requiring  the  defendant  to  appear 
before  him  on  the  18th  of  that  month,  "  and  on  such  fiirther 
days  as  the  Oourt,  or  referee  duly  appointed,  shall  name,  to  make 
discovery  on  oath  concerning  his  property." 

On  the  18th,  it  was  discovered  that  $89,54  was  due  to  the 
defendant  firom  S.  S.  Mangan,  and  by  consent  of  the  parties  it 
was  paid  to  and  received  by  James  Clinton  Bolton  (defendant's 
attorney),  "  to  be  held  by  him  until  the  final  determination  of 
the  said  proceedings,  or  until  the  furdier  order  of  the  Court  in 
the  premises,"  and  Mr.  Bolton  signed  a  receipt,  entitled  in  the 
action,  stating  that  &ct,  and  that  he  had  received  "the  said  sum 
of  $89,54  as  the  agent  and  attorney  of  the  parties  to  this  suit." 

Proceedings  were  adjourned  &om  time  to  time,  until  the  17th 
of  April,  1857,  when  the  defendant  was  examined,  aud  disclosed 
that  he  had  another  small  claim  against  a  third  'person,  which 
latter  claun,  it  was  agreed,  should  he  held  on  the  same  terms  as 
the  $89,64. 

An  adjournment  was  then  had  until  the  24th  of  April,  when 
a  witness  was  examined.  Proceedings  were  then  adjourned  from 
time  to  time,  by  a  judge  of  the  Court,  until  the  18th  of  June, 
1867.  On  the  17th  the  defendant  and  plaintiff's  attorney,  by 
agreement  between  themselves^  extended  the  adjournment  until 
July9th, 

On  the  18th  of  June,  defendant's  attorney  attended  before  the 
judge,  and  not  knowing  of  the  agreement  made  on  the  17th, 
obtained  fix>m  Mr.  Justice  Hoffinan  an  order,  vacating  the  order 
of  March  Uth,  and  declaring  it  to  be  of  no  fiirther  force  and 
effect 
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On  the  9th  of  July  the  defendant  did  not  attend  before  the 
jndge,  nor  was  the  matter  moved  before  him  by  any  one  on  the 
part  of  the  plaintiff.  A  Hb.  Freeman,  on  behalf  of  llie  plaintiff's 
attorney,  had  the  defendant  called  by  an  officer  of  the  Court,  in 
the  room  in  which  the  judge  at  chambers  was  sitting.  But  even 
this  &ct  was  not  called  to  the  attention  of  the  judge — ^ndther  the 
defendant,  nor  any  one  in  his  behalf  answering  when  the 
defendant  was  called ;  Mr.  Freeman  left 

Early  in  October,  the  plaintiff's  attorney,  on  being  informed 
of  the  granting  of  the  order  of  the  18th  of  June,  moved  before 
Ch.  J.  Duer  for  an  order  that  the  defendant  attend  and  be  further 
examined  under  the  original  order  of  March  11th ;  and  Ch.  J. 
Duer  denied  the  motion,  on  the  ground,  as  is  alleged,  that  if  the 
plaintiff  could  have  any  relief  it  could  be  granted  by  Judge 
Hoffinan  only,  on  an  application  to  him. 

On  the  ISik  of  November,  1857,  the  defendant  obtained  fix>m 
Judge  Hoffioian  an  order  to  shqw  cause,  &a,  and  on  the  hearing 
upon  such  order  the  judge  vacated,  the  order  of  the  18th  of 
June,  but  denied  plaintiff's  motion,  that  the  defendant  attend 
and  submit  to  a  further  examination,  or  that  he  show  cause  why 
he  should  not  be  punished  for  a  contempt;  and  by  consent  of 
parties,  designated  the  5th  of  December  as  a  day  on  which  he 
would  hear  the  plaintiff  on  the  question  whether  "  the  payment 
over  of  the  moneys  alleged  to  have  been  discovered  upon  the 
examination  or  examinations  heretofore  (theretofore)  had  "  should 
be  ordered. 

On  the  14th  of  December,  1857,  he  denied  that  motion, 
*' without  prejudice  to  any  action  by  a  receiver  to  recover  the 
same,"  and  granted  an  application,  then  made,  to  appoint  a 
receiyer.  The  orcler,  appointing  a  receiver,  was  mgned  on  the 
16th  of  December,  1857,  and  having  been  duly  entered,  the 
defendant  appealed  fix>m  it  to  the  General  Teno. 

James  CUnion  Bojionj  for  appellant 

&  B.  BroumeBj  for  respondent 

By  thb  Coubt.  Bosworth,  Ch.  J. — An  order,  made  by  a 
Judge  of  the  Court,  under  §  292  of  the  Code,  requiring  the 
defendant  "to  appear  and  answer  concerning  his  propeiiy,  before 
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such  Jadge,  at  a  time  and  place  specified  in  the  order,"  and  for- 
bidding (bj  §  298),  "a  transfer  or  other  disposition  of  the  pro- 
perty of  the  judgment  debtor,'  not  exempt  from  execniion,  and 
any  interference  therewith ;"  will  not  continne  in  force,  as  a 
matter  of  conrse,  until  it  is  formally  vacated  by  anoth^  order  of 
the  Judge,  if  the  plaintiff  should.&il  to  have  it  adjourned  finom 
time  to  time,  or  to  move  in  respexst  thereto,  on  the  retoxn  day 
of  the  order,  or  on  an  adjourned  day,  before  the  Judge  who 
granted  it 

When  such  an  order  is  obtained  and  served,  if  the  plaintiff 
should  designeHy  omit  to  appear  before  the  Judge  on  the  day, 
and  at  the  place  named,  we  think  he  must  be  deemed  to  have 
abandoned  the  proceeding,  and  that  his  voluntary  fEiilure,  to 
move  the  matter  before  the  Judge  on  that  day,  will  operate  as  a 
discontinuance  of  it^  although  no  order  should  be  made  vacating 
the  proceedings. 

If  such  a  consequence  would  result  from  a  conscious  and  inten- 
tional omission  of  the  moving  party  to  attend  on  the  return  day 
of  the  order,  then  it  would  seem  to  follow,  that  the  result  would 
be  the  same,  whatever  the  cause  of  his  non-attendance.  We 
think  it  cannot  justly  be  held,  that  if  his  non-attendance  was 
voluntary,  the  proceedings  are  thereby  determined,  but  if  it  was 
involuntary  or  inadvertent^  they  will  not  be  detennined  until  an 
order  is  made,  declaring  them  vacated. 

So  too,  when  the  examination  of  a  judgment  debtor  has  been 
completed,  if  no  motion  is  thereupon  made  to  the  Judge,  but  on 
the  contrary,  both  parties  leave  without  an  adjournment,  or  the 
appointment  of  a  receiver  being  applied  for  by  the  judgment 
<^reditor,  the  proceedings  must  be  deemed  to  have  been  then 
abandoned. 

If  this  be  not  the  correct  view,  then  it  would  seem  to  follow, 
that  the  proceedings  must  be  treated  as  pending,  until  they  have 
been  formally  vacated  by  order.  Sudi  a  construction  would 
treat  this  proceeding  as  if  it  were  an  action,  and  as  operative  and 
continuing  until  determined  by  order.  The  remedy  given  by 
§  292  was  designed  to  be  summary.  The  order  which  it 
authorizes  is  a  proceeding  in  the  action.  It  was  designed  to 
enable  a  judgment  credit(}r  to  obtain  promptly,  a  discovery  of 
the  debtor's  property,  and  an  application  of  it  upon  the  judg- 
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ment  It  is  found  in  Chap.  2  of  Title  9.  That  tide  ia,  "of  tbe 
execution  of  the  judgment  in  civil  actions" — and  Chap.  2  is  enti* 
tied,  "  Proceedings  sapplementary  to  the  execution.'' 

To  hold,  that  at  the  end  of  seyeral  months  after  an  adjourned 
day,  and  after  any  appearance  of  the  creditor  before  the  Judge 
upon  the  proceeding,  that  it  continues  in  force  proyided  no  order 
Tacating  it  has  been  made,  would  be  treating  it  as  an  action,  and 
might  operate  unjustly  to  the  debtor,  and  to  his  other  creditors. 

If  an  operatLve  proceeding,  in  the  case  last  supposed,  the 
defendant,  if  he  should  dispose,  after  the  lapse  of  two  or  three 
months  fiom  the  last  adjourned  day,  of  any  little  items  of  pro- 
perty he  may  have  had  when  the  original  order  was  served, 
eould  be  punished  for  a  contempt,  because  he  had  disposed  of 
some  of  his  property  contrary  to  the  prohibition  contained  in 
soch  order.  Jf^  in  such  a  case,  he  could  not  be  punished  for  a 
violation  of  the  injunction,  we  think  a  receiver  of  his  property 
oould  not  be  appointed.  We  cannot  think,  that  in  such  a  caae^ 
the  original  order  is  so  &r  operative  as  to  continue  the  prooeed- 
ings  in  force  for  some  purposes,  unless  it  keeps  them  in  force  far 
the  purpose  of  all  the  remedies,  to  which  the  creditor  might 
resort  while  they  were  continued  by  regular  adjournments. 

So  too,  i^  in  this  case,  another  judgment  creditor  of  this 
defendant  had  instituted  similar  pioceedings  ii^  September,  and 
had  discovered  property  which  belonged  to  the  defendant  on  the 
nth  of  March,  the  present  plaintiff  would  have  the  benefit  of 
such  discovery,  if  his  proceedings  are  to  be  treated  as  pending, 
notwithstanding  his  n^lect  to  move  in  tiiem,  on  or  subsequent 
to  the  9th  of  July. 

In  Mmonston  v.  McLoud,  16  N.  Y.  B.  548,  one  Stiney,  a  judg- 
ment debtor,  was  served  on  the  4th  of  December,  1860,  with  an 
order  obtained  on  the  2d,  requiring  T^im  to  appear  on  the  Sth. 
Stiney  did  not  appear,  and  the  plaintiff  did  nothing  on  the  6th 
under  his  order,  except  that  he  obtained  an  attachment  which 
could  not  be  served,  as  Stiney  had  left  the  State!  On  the  SOth 
of  December,  the  defendant,  who  owed  Stiney  $800,  when  the 
order  of  the  2d  of  December  was  served,  with  full  knowledge 
of  all  the  ficts,  paid  the  $800  to  Stiney's  wife. 

Eabbis,  J.,  remarks,  "  But  these  proceedings,"  (the  proceed- 
ings on  the  <»tder  of  the  2d  of  DecemberX  "were  abandoned  by 
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the  plflmti£^  and  it  is  now  too  late  for  him  to  derire  any  benefit 
from  them."— Id.  646. 

We  think  it  quite  dear,  that  suioh  proceedings  can  be,  as  effeo- 
toailj,  terminated  by  the  creditor's  abandonment  of  them,  as 
by  a  formal  order  of  the  Judge  before  whom  ihey  were  com- 
menoed. 

If  the  order  appealed  from  is  regolar  and  valid,  as  a  proceed- 
ing based  upon  the  order  of  the  11th  of  March,  we  think  ihat»  by 
relation,  it  yests  in  the  receiver  all  the  property  the  debtor  had 
on  that  day.  If  that  be  the  correct  view  of  it,  then,  it  wonld 
seem  to  follow,  that  the  reoeiv^er  can,  as  such,  recover  of  Mr. 
Bolton  the  $&9^  mentioned  in  his  receipt,  although  he  may  in 
perfect  good  fidth  have  paid  it,  in  August  or  September,  to  some 
creditor  of  the  defendant^  by  his  direction. 

We  think  the  only  just  conclusion,  from  thejGK^ts  before  us,  is, 
that  these  proceedings  have  been  effectually  terminated  by  the 
plaintiff's  abandonment  of  them,  and  that  the  Judge,,  who  made 
the  order  of  the  11th  of  March,  had  no  authority  or  power,  by 
reason  thereof  and  of  the  subsequent  proceedings  had  thereon, 
to  grant  an  order,  upon  the  motion  made  before  him  in  Novem- 
ber, appointing  a  receiver  of  the  debtor's  property. 

We  see  no  altematLve,'between  holding  the  proceeding  to  be 
an  action,  which  wiU  be  depending  from  the  time  it  is  com- 
menced until  it  is  terminated  by  an  order  of  the  Judge;  or  a 
statutory  proceeding,  which  will  cease  to  be  operative  whenever 
the  party  instituting  it  fails  to  appear  and  move  in  it^  on  any 
day  to  which  it  may  have  been  adjourned. 

The  Code  defines  an  action,  and  this  proceeding  does  not  Ml 
within  that  definition.     (Code,  §  2.) 

Chap.  2  of  title  9  of  the  Code  enables  a  judgment  and  execu- 
tion creditor  to  obtain  the  examination  of  his  debtor,  and  of 
third  persons  indebted  to  the  latter,  or  holding  properly  which 
belongs  to  him,  and  of  witnesses.  This  examination  is  permitted, 
to  enable  the  creditor,  summarily,  and  without  action,  to  obtain 
an  application  of  the  debtor's  property  to  pay  the  judgment, 
either  by  an  order  of  a  Judge  of  the  Courts  or  of  a  county  Judge 
directing  such  application,  or  through  the  intervention  of  a 
receiver  to  be  appointed  by  such  officer.  It  is  not  a  proceeding 
had  in  Court,  but  it  is  had  before  a  Judge  out  of  Court    It  is 
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not  a  proceeding  incident  to  the  action.  It  ia  wholly  a  creatoie 
of  the  statute.  No  authority  is  given  to  the  Judge  to  levive  or 
continue  it^  if  the  creditor  fidls  to  appear  on  the  day  at  wbidi 
the  original  order  ia  made  retumablci  or  on  any  day  to  which 
he  may  have  adjourned  it. 

When  such  a  fidlure  of  the  creditor  occurs,  we  think  his  pro- 
per course  is  to  obtain  a  new  order,  on  an  affidavit  coufonmng 
to  the  Code  and  excusing  his  previous  n^lect  or  de&ult  In 
<he  proceedings  on  such  order  he  will  be  restricted,  as  a  matter 
of  course,  to  such  relief  as  it  would  be  proper  to  grant,  if  the 
prior  proceeding  had  not  been  instituted.  He  can  reach  only  soch 
property  as  the  debtor  has  when  the  new  order  is  served,  unlesB 
the  debtor  has  previously  disposed  of  his  property  fraudulentlj: 
In  that  event  it  may  be  recovered  by  a  receiver,  to  be  appointed 
by  the  Judge. 

In  proceedings  under  chap.  2  of  title  9  of  the  Code,  the  Judge 
can  exercise  no  powers  except  such  as  it  confers^  either  in  ezpraai 
terms  or  by  necessary  implication. 

To  hold  that  such  proceedings,  when  once  commenced,  wiQ 
continue  operative  until  formally  vacated  by  order,  and  that, 
too,  although  the  creditor  fidls  to  appear  on  the  return  day,  or 
on  an  adjourned  day,  or  to  move  in  the  matter  for  months  or  for 
years  thereafter,  is  giving  a  character  and  efifect  to  them  not 
declared  by  the  Code,  and  in  nowise  neceesaiy  to  the  execotutt 
of  all,  or  any,  of  the  powers  it  e:q>re88ly  confers. 

Cases  of  apparent  hardship  may  arise,  as  they  occasionally  do, 
in  actions  themselves:  Such  cases,  if  of  frequent  occunenoe, 
and  involving  considerations  of  importance,  may  be  addressed 
to  the  Legislature,  as  inducements  to  amend  the  law.  The 
Courts  can  only  administer  the  laws  as  they  are  enacted.  They 
cannot  legislate,  to  meet  the  exigencies  of  cases  of  hardship  or 
misfortune.  Whenever  they  attempt  it»  they  fiimish  new  iUna* 
trations  of  the  maxim :  that  hard  cases  make  bad  precedents. 

To  avoid  misconstruction,  it  is  proper  to  remark,  that  we  most 
not  be  imderstood  to  deny  the  power  of  the  Judge  to  appoint  a 
receiver  of  the  debtor's  property,  or  to  punish  him,  as  for  a  con- 
tempt, if  he  disposes  of  his  property,  contrary  to  the  injunction, 
provided  the  proceeding  has  been  continued  by  adjournments 
agreed  upon,  in  writing,  by  the  parties,  although  not  ordered  by 
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the  Judge:  No  such  question  is  before  ua  on  this  appeal.  At 
the  same  time,  we  think  it  more  pradent,  that  all  adjournments 
should  be  made  by  order  of  the  Judge. 

Without  disGUffidng  further  the  questions  presented  by  this 
appeal,  the  order  iq  question,  for  the  reasons  already  stated, 
must  be  reversed. 

But  as  the  question  is  new,  and  as  the  loose  practice  pursued 
has  given  rise  to  views  in  relation  to  these  provisions  of  the 
Code,  whicb  we  think  no  one  would  entertain  on  a  reading  of 
them,  however  careful,  no  costs  of  the  appeal  will  be  allowed  to 
eith^  party. 

Order  reversed,  without  costs  to  either  party. 


ADDSNDniC. 

Note  of  decisions  reported  in  the  17th  Volume  of  the  New 
York  IlepartSj  in  cases  carried  by  appeal  from  the  Superior 
Ciourtof  the  Oity  of  New  York  to  the  Court  of  Appeals.  (That 
volume  was  published  the  last  of  December,  1868,  after  the 
stereotyping  of  this  volume  had  been  commenced.) 

Dunham  and  IXmcm  v.  WcUerman^  Heokers^  and  BoweO^  P.  1 
(S.  C.  in  8  Duer,  166).  The  Court  of  AppeaJs  held  the  state- 
ment insufficient  to  authorize  the  entry  of  a  judgment  under 
§§  282  and  288  of  the  Code:  That  the  assignment  in  question 
was  void  on  its  fisuse;  overruling  Oanrdngham  v.  FreAom  (11 
Wend.  240),  in  the  Court  of  Errors,  and  reversing  the  judgment 
of  this  Court,  which  conformed  to  it 

MaycT^  dfCj  of  New  York  v.  Sluyveeanfs  Heirs.  P.  84.  Judg- 
ment of  the  Superior  Court  affirmed. 

JPendleton  v.  Weed.  P.  72.  Judgment  of  the  Superior  Court 
affirmedi 

jBueedl  V*  The  Hudeon  Bioer  RaHrocd  Company.     P.  184. 
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(S.  C.  6  Duer,  89.)  Judgment  of  the  Superior  Court  leveiBed: 
The  Court  of  AppealB  hdd^  that  a  laborer  employed  by  a  railroad 
eompany  to  work  on  the  line  of  the  road,  in  connexion  witb  a 
gray  el  train  of  oars,  under  an  arrangement  by  which  he  was  to  be 
conveyed  from  the  city  of  New  York  every  morning,  and  back 
to  the  city  to  his  home  every  night,  in  such  cars,  firee  of  chaige^ 
cannot  maintain  an  action  against  the  company  for  an  injuij 
sustained  while  thus  riding  home,  in  consequence  of  the  negli- 
gence of  the  engineer:  the  Superior  Court  held^  that  the  relation 
of  employer  and  employee  had  ceased,  for  the  day,  before  the 
accident,  and  that  at  tiie  time  of  the  injury  the  laborer  vas 
being  carried  home  by  the  defendants,  in  pursuance  of  their 
contract  in  that  behalf:  In  the  view  taken  of  the  case  by  the 
Court  of  Appeals,  the  laborer,  j&om  the  time  of  leaving  the  city 
in  the  morning  until  his  return  to  it  at  night,  should  "be  regarded 
as  having  been,  during  the  entire  interval,  the  servant  of  the 
company,  and  bound  as  such  to  render  aid,  if  necessary,  in  pro- 
moting the  passage  of  the  train,  both  to  and  &em  the  city." 

• 

VanWyckY.Aspinw<^  P.  191.  (S.  C.  4  Duer,  268.)  Judg- 
ment of  the  Superior  Court  affirmed. 

BuU  V.  ChrrJey.  P.  202.  Judgment  of  the  Superior  Oourt 
affirmed. 

Harna  v.  Pratt.  P.  249.  (S.  C.  6  Duer,  606,  under  thetifle, 
Harris  v.  HarC)    Judgment  of  the  Superior  Court  affirmed. 

Weed  Y.  The  Bmama  BaOroad  Ob.  P.  862.  (S.  C.  5  Doer, 
198.)    Judgment  of  the  Superior  Court  affirmed. 

Grosvenor  v.  The  Aikmtic  Fire  Insurance  Company.  P.  S91. 
(S.  C.  5  Duer,  517.)  The  Court  of  Appeals  overruled  Thi  Ihxdenf 
Insurance  Company  v.  Boberi  (9  Wend.  404),  and  TSlou  v.  The 
Kmgsion  Mutaal  Insftmrnce  Company  (1  Seld.  406),  and  revened 
the  judgment  of  the  Superior  Court)  which  conformed  to  them. 
See  note  to  Grosvenor  v.  The  AUaniic  Insurance  Cb.j  antSy  p.  469. 

KernochanY.TheB(yu)eryFiretns.Co.  429.  (S.  C.  5  Duer,  1.) 
Judgment  of  the  Superior  Court  affirmed. 
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Cbddinfftm  y.  QHberL  P.  489.  (S.  G.  6  Duer,  72.)  Judgment 
of  the  Superior  Court  affirmed. 

MeCkn  y.  The  Hamilton  Fire  Insurance  Cbmpamf.  P.  609.  (S. 
0.  5  Duer,  101.)  Judgment  of  the  Superior  Court  affirmed: 
Both  Courts  Jield^  ''that  the  assignment  of  a  policy  of  insurance 
after  a  loss,  is  not  within  the  clause  prohibiting  a  transfer  with- 
out the  consent  of  the  insurers.  The  restriction  is .  upon  an 
assignment  during  the  pendency  of  the  risk,  and  not  of  a  transfer 
of  the  debt  arising  firom  a  loss. 

''As  a  matter  of  law,  an  imexplained  delay,  for  twenty  days, 
to  notify  insurers,  residing  in  the  same  city  with  the  insured, 
of  a  subsequent  insorance,  is  unreasonable,  and  avoids  a  policy 
whkdx  r^^  Back  notice  to  be  giyen^tla  reasonabirdiJi. 
genoe." 

The  Court  of  Appeals — all  the  Judges,  except  BoosEVBi/r,  J., 
concurring — affirmed  the  judgment^  for  the  reasons  stated  by 
CL  J.  DuEB  in  his  opinion,  delivered  on  announcing  the  judg- 
ment appealed  from :  That  opinion  is  reported  in  17  N.  Y»  B. 
616,  as  expressing  the  reasons  of  the  Court  of  Appeals  for  affirm- 
ing the  judgment 
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ACTION. 

1.  The  plaintiff  was  emplojed  by  the  film 
of  H.  CI  Seymour  k  Co.,  of  whom  the 
defendants  are  the  surviyors,  to  procure 
for  the  firm  from  the  directors  of  a  Bail- 
road  Oa  authorised  to  construct  a  rail- 
road from  Cincinnati,  Ohio,  to  Illinois 
town,  Illinois,  a  contract  for  building 
tiie  road,  and  agreed  to  pay  him  for  his 
services,  should  he  succeed  in  obtain- 
ing the  contract,  the  sum  of  $10,000. 
The  plaintiff  concealed  his  own  agency, 
and  the  contract  was  obtained  through 
the  influence,  with  the  directors  of  the 
company,  of  third  persons  employed  by 
the  plaintiff^  and  acting  for  a  pecuniary 
reward.  He  claimed  in  this  action  to 
recover  the  $10,000  with  interest,  which 
the  firm  of  H.  C  fieymour  A  Ca  had 
stipulated  to  pay  him. 

JSeUd,  upon  a  foil  examination  of  adjudged 
cases,  that  the  contract,  upon  wluch 
'  the  action  was  founded,  if  not  in  its 
terms,  yet  ficom  the  nature  of  the  means 
that  were  used  to  influence  the  action 
of  tho directors  of  the  RailroadCo^  by 
an  agent  of  the  plaintiflj  was  an  agree- 
ment, which,  as  contrary  to  morality 
and  public  policy  could  not  be  enforced. 
Ikmidon  y.  Seffnumr.  88 

3.  An  existing  valid  cause  of  action,  in 
fovor  oC  the  plaintifl^  against  the  de- 
fendant, is  not  discharged  or  waived 
by  an  offer  of  the  plaintiff  to  pennit 
tiie  defendant  "to  use**  the  amount 
due  \o  the  plaintiff  thereon,  if  it  will 
enable  the  defendant  "  to  carry  a  trade 
^luough,"  made  between  the  defendant 


and  a  third  person,  without  other  as- 
sistance from  such  third  person,  though 
such  cause  of  action  accrued  and  the 
amount,  the  use  of  which  is  so  offered, 
is  due,  for  services  of  the  plaintifi;  as 
broker,  in  negotiating  the  trade  ^uded 
to  in  such  offer.  Merrieleea  v.  JBing- 
Aofik  •  166 

3.  The  acceptance  of  such  offer  by  a  let- 
ter which  states  in  substance  that^  the 
defendant  on  consummating  the  trader 
will  keep  back  a  part  of  the  property 
in  which,  by  the  tenns  of  the  trade^ 
payment  by  him  to  such  third  person 
was  to  be  made^  "  to  supply  any  defi- 
ciency," in  connection  with  such  offer, 
imports  that  the  offer  was  an  offer  of 
the  use  of  the  amount,  due  from  the 
defendant  to  the  plaintiflj  temporarily, 
and  not  a  gift  or  waiver  of  it,  and  that 
it  was  not  made  to  induce  the  defen- 
dant to  modify  his  contract  with  such 
person,  and  submit  to  terms  to  which 
he  might  not  otherwise  assent^  on  con* 
dition  of  being  exonerated  tnm  such 
claim  of  the  plaintilt  iti 

4u  When  an  owner  of  property,  at  the 
time  encumbered,  assigns  it  to  another 
on  his  agreement  to  pay  the  encum- 
brance a^  sell  the  property,  and,  after 
satisfying  his  advances  and  disburse- 
ments in  that  behalf  to  pay  to  the  as- 
supaor  one-half  of  any  surplus  left,  and 
of  any  profits  made  by  the  use  of  the 
propcoty  in  the  meantime^  and  finally, 
the  two  agree  upon  the  sum  to  be  paid 
to  the  original  owner,  in  satiabction  of 
his  interest  and  claims^  and  sudi  as- 
signee then  sells  and  transfers  such 
properly,  subject  to  such  original  own- 
er's dahna  thereon  and  interest  tb^re- 
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oo,  and  Baoh  seoond  porchaaer  a^;rees 
to  paj  the  sum  bo  adjimted  and  agreed 
upon,  and  he  eafaeequently  tranjefere 
the  property  to  a  third  pnichaaer,  who 
does  not  agree  to  pay  it,  but  subject 
expressly  to  saoh  dainif  and  the  thixd 
purchaser  sells  it  to  a  fourth,  subject  to 
such  daim,  and  who  also  agrees  to  pay 
to  the  original  owner  the  said  sum  so 
agreed  upon ;  an  action  may  be  main- 
tained by  the  original  owner  against 
all  of  said  defendants,  to  have  the  pro- 
perty sold  and  the  proceeds  applied  to 
pay  the  sum  so  a^^eed  upon,  and  in 
de&olt  of  the  said  amount  being  rea- 
lized from  the  property,  to  oolle(#fix>m 
the  said  first  and  second  purchasers,  in 
the  order  of  their  liabilities,  the  amount 
of  the  deficiency,    fbrdy,  JDamd.  669 

5.  In  such  an  action  the  original  owner 
may  have  judgment  against  the  first 
and  seoond  purchaser  sereraDy  Tor  the 
amount  so  agreed  upon,  upon  their 
promise  to  pay  it  But  he  can  have 
no  such  judglhent  against  the  third 
purchaser,  as  he  did  not  personally 
promise  to  pay,  nor  against  the  fourth 
purchaser,  as  his  promisee  was  under 
no  personal  liability  to  pay.  id, 

6.  On  such  a  state  of  fiusts,  the  cLaim  to 
have  the  sum  so  agreed  upon  declared 
a  lien  upon  the  property,  and  ordered 
to  be  paid  out  of  it  by  a  sale  of  the 
property,  and  such  an  application  of  its 
proceeds,  is  a  single  cause  of  action. 
The  sereral  liabilities  of  such  purcha- 
sers are  collateral  matters,  and  may  be 
enforced  to  make  good  any  deficiency 
resulting  firom  a  sale  of  the  property,  id. 

Vide  StTBBTT,  1,  a,  3. 

Ante,  436  and  490. 
Estoppel,  1,  9^  3. 
Insurance,  29  and  31. 
PSAonoB,  Abatemkht,  4. 
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AGREEMENT. 

1.  When  a  written  agreement  has  been 
duly  made  by  and  between  two  joint 
stock  Express  Companies  (which  they 
were  competent  to  make)  for  the  oon- 
floUdatioa  of  tfa»  two  oompanieB  and  the 


merging  of  one  of  them  in  the  other,  bj 
whidi  agreement  the  one  to  be  xDeij^ 
agrees  to  buy  2000  shares  of  the  in- 
creased stock  of  ^e  oth^,  and  whidi 
stock  such  other  agrees  to  iasae  and  sdl 
for  $200,000,  and  by  which  the  stock- 
holders of  the  one  to  be  merged  are  to 
have  the  right,  inter  aUa,  of  beoomiog 
purchasers  of  such  2000  shares,  in  pro- 
portion to  the  amoont  of  stodc  they 
hold  in  the  company  to  be  so  meiged, 
or  to  relinquish  their  stock  to  the  com- 
pany of  whidi  they  are  memben  and 
receive  therefor  such  smn  as  thejhaye 
paid  on  account  of  their  subeoiptioQ 
for  the  same  and  ten  per  cent  in  addi- 
tion thereto ;  and  the  company  to  be 
merged,  on  tlie  making  of  sudi  agree- 
ment, through  &,  its  President,  notified 
all  of  its  stockholders  of  sodi  agree- 
ment and  of  its  proviaons,  and  in  such 
notice  offered  to  each  of  them,  bia  elec- 
tion of  either  of  tiie  several  proTisioDa 
made,  by  such  agreem^t,  fiir  the  be* 
nefit  of  such  stodcholders,  and  K,  one 
of  such  stockholders,  on  the  receipt  of 
such  notice  and  offer,  wrote  a  letter  to 
S.  as  such  President,  indoeing  in  it 
R's  certificate  of  stock  (being  the  only 
evidence  he  had  of  any  right  to  stock 
In  such  company)^  and  by  sach  letter 
declared  that  he  dedined  to  become  a 
purchaser  of  any  part  of  said  2000 
shares,  and  that  he  elected  to  take  ^ 
amount  he  had  paid  on  his  subscrip- 
tion for  such  stodc,  and  ten  per  cent 
in  additaon  thereto,  hdd,  that,  the  elec- 
tion tendered  to  B.,  by  8^  on  behalf 
of  the  company  of  whidi  he  was  aoch 
President,  and  the  letter  sent  by  B.  to 
8.  with  the  dedaration  of  his  election 
thereby  communicated,  was  an  offer  by 
S.  (on  behalf  of  said  company)  to  re- 
ceive bade  E.'s  certificate  and  pay  him 
therefor,  which,  on  being  accepted  bj 
E.  (by  declaring  his  dection  to  soiren- 
der  his  stodc-certificate,  and  reoeiTe 
the  sum  so  offered  to  be  paidX  became 
a  binding  contract,  iirevooable^  except 
bythe  mutual  assent  of  E  and  of  the 
said  company,  as  the  parties  to  soeh 
contract.    BuUerfieid  v.  Speneir.       1 

S.  J7e»  also,  that,  a,  to  whom  &,  as  saoh 
President,  on  the  day  o£,  and  after  the 
receipt  of  E.'s  said  letter,  add  <he  stock 
which  E  so  declared  his  dection  to 
surrender  (G-.  having  bought  •n^  Pj~ 
for  the  same  in  good  feithX  aoijuiTed  a 
valid  titie  to  such  stodc  as  betwem 
himself  and  E.  and  as  bekwen  hiaMir 
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and  the  pbintifii  who^  sabeeqaent  to 
G.'fl  said  purchase^  took  ftom  £.  an  aa- 
aignment  of  said  stock-certificate  and 
of  £.'8  rights  as  a  stockholder  in  the 
said  company.  id, 

3.  It  was  also  hOd,  that,  the  &ct  that  &, 
after  offering  to  sell  such  stock  to  G., 
returned  said  stock-certiflcate  to  E., 
with  a  request  that  he  would  sign  an 
endorsement  written  by  S.  thereupon, 
in  these  words,  viz. :  "  I  authorize  and 
require  Charles  G.  Backus,  Treasurer  of 
the  U.  S.  Express  Company  "  (the  Com- 
pany to  be  merged),  "to  cancel  the 
within  receipt,  and  to  issue^  in  its 
place,  a  new  receipt  for  the  same  to 
such  persons  as  Hamilton  Spencer  may 
direct " — .  and  then  return  it  to  S.,  did 
not  give  and  could  not  be  regarded  as 
having  been  intended  to  give,  to  E.  a 
right  to  renounce  the  election  he  had 
nmde,  or  to  treat  the  matter  as  opened 
for  fturther  negotiation:  id, 

4  JBHsld  also^  that»  S.  having,  under  such 
dicumstancee,  sold  the  stock  to  G., 

■  and  the  latter  having  paid  for  it,  to  tiie 
company  of  which  &  was  President, 
and  the  company  having  adopted  the 
sale,  and  continuing  to  insist  upon  its 
validity,  it  did  not  lie  with  E.,  or  the 
plaintiff  as  his  assignee  subsequent  to 
such  sale,  to  dei^  the  authority  of  S.  to 
make  it  id. 

6.  Also  hM,  that,  although  the  oonsoli- 
dation  agreement  reqoiied  8.,  within 
24  hooiB  after  being  notified  Iby  any 
stockholder  of  the  company  to  be  mer- 
ged, of  his  election  to  surrender  his 
Btodk,  and  that  he  declined  to  beapur- 
ohaser  of  any  of  the  said  2000  shares, 
to  give  the  like  notice,  in  writing,  to 
the  trustees  of  the  other  company  (who 
were  namedX  and  who  agreed  that,  on 
that  being  done,  they  would  take  and 
pay  for  the  stock  of  auch  deolining 
stockholder,  yet,  whether  S.  neglected 
his  duty,  in  not  giving  notice  to  said 
TroBbdea,  in  the  manner  and  within  the 
time  prescribed  by  said  agreement,  of 
B.*8  nid  election,  is  a  question  between 
sooIl  trustees  and  S.  or  the  company  of 
which  he  was  President,  and  that  its 
just  determination  did  not  affect  the 
ri^ts  or  liabilitiea  of  E.,  growing  out 
of  his  acceptance  of  the  offer  made  to 
him  by  the  company  of  which  he  was 
mflih  fitoftkhnMnr  idL 


6.  JZeli  also^  that,  after  sndi  sale  to  G. 
o(  and  payment  by  the  latter  for,  such 
stock  as  aforesaid,  E.  could  not  retract 
his  said  election  and  hold  the  stock, 
even  though  it  was  satisfiictorily  proved 
that  a  conversation  was  subsequentiy 
had  between  E.  and  &  at  Boohester, 
in  which  E.  avowed  a  purpose  to  retain 
the  stock,  and  S.  expressed  his  gratifi- 
cation tiiereat,  aajring  at  the  same  time 
that  the  condition  of  the  stock  had  not 
been  changed  since  E.  had  declared  his 
said  election,  and  could  not  be,  until  S. 
returned  to  New  York ;  and  hence,  also 
heidf  that  it  was  of  no  importance  that 
the  4statement  of  the  facts  found  by  the 
judge  who  tried  the  cause,  did  not  show 
whether  he  concluded  such  conversa- 
tion to  be  what  E.  swore  it  was,  or 
what  Sw  swore  it  was ;  (their  testimony 
in  relation  to  it  being  in  conflict.)     id, 

'7.  It  was  also  h^  that  the  plaintiff  who 
purchased  from  E  the  stock-certificate 
he  held  and  his  rights  as  a  stockholder, 
after  the  transaction  between  &  and  G. 
had  been  fully  concluded,  stands  in  no 
better  situation  than  K  would  have 
done,  and  did  not  thereby  acquire  any 
lights  superior  to  those  which  E.  pos- 
seased,  at  the  time  of  such  purchase  by 
theplaintifl:  id. 

a  Mdd  also^  thai  the  plaintiff  by  inquir- 
ing of  E.,  at  the  time  of  such  purchase^ 
wl^  the  unsigned  endorsement  or  pow- 
er of  attorney,  was  written  on  the  back 
of  said  stock-certificate,  and  by  being 
informed  by  E.,  in  answer  to  such  in- 
quiiy,  **  in  substance  of  the  reason  why 
it  was  there,"  acquired  a  knowledge  of 
&ctB,  and  of  acts  of  E^  which  conclud- 
ed E.,  and  divested  him  of  the  power 
to  reclaim  the  stock,  and  consequentiy 
that  the  plaintifl;  as  such  purchaser, 
acquired  no  right  to  become  a  purcha- 
ser of  any  of  said  2000  shares  of  stock, 
or  to  have  any  of  it  issued  to  him.    tdL 

9.  When,  by  a  written  agreement,  the 
parties  to  it  ''bind  themselves"  to  per- 
form it  and  do  not  by  its  terms  nor 
by  implication  bind  any  other  person, 
they  are  personally  liable  to  do  or  cause 
to  be  done^  and  to  pay  what  they  sti- 
pulate shall  be  done  and  paid,  although 
they  are  in  truth  acting  on  the  behalf 
or  for  the  benefit  of  others :  If  in  such 
an  agreement  they  designate  themselves 
as  a  committee  of  management,  sudi 
will  be  reganled  as  A  ife- 
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10.  When  by  sodi  an  agreement^  one  of 
two  putieB  promiseB  to  pay  money,  the 
natural  constniction  is,  tfayat  the  other 
party  is  to  receive  it,  unleae  the  agree- 
ment otherwise  piovideB^  When,  by  the 
agreement^  the  parties  stipulate  that  a 
sum  named  shall  be  paid  in  weekly  in- 
stalments, not  saying  by  whom  they 
shall  be  paid,  and  that  **a  further  sum" 
shall  be  paid  by  the  parties  of  the  se- 
cond part,  and  especially  when  the  con- 
sideration of  the  whole  contract  mov- 
ing from  the  other  party  is  to  be  de- 
livered to  and  received  by  said  parties 
of  the  second  part,  the  true  construc- 
tion is  that,  the  last  named  parties  per- 
sonally undertake  to  pay  such  instal- 
ments as  well  as  the  "fiirther  sum." 
And  the  party  of  the  first  part  is  the 
person  to  receive  all  of  such  payments, 
when  the  agreement  neither  specifies 
any  other  person  as  the  one  to  whom 
either  of  sucdi  payments  is  to  be  made, 
nor  flurly  imports  that  some  other  per- 
son is  to  receive  them.  id, 

IL  A  stipulation  in  such  an  agreement 
that,  "a  further  sum  of  five  thousand 
dollars,  as  an  indemni^  to  Isaac  Ja- 
cobsolm,  is  to  be  paid  in  two  notes  of 
equal  amounts,  at  six  and  eight  months, 
by  the  parties  of  the  second  part,"  im- 
ports, for  the  same  resaons  that,  the 
party  of  the  first  part  is  the  person  en- 
titled to  receive  the  notes.  id. 

12.  Such  agreement  declaring  that,  the 
party  of  the  first  part  is  *' acting  in  be- 
half of  Isaac  Jaoobsohn  ft  o^rs,  inte- 
rested in  the  contracts  and  engagements 
of  sundry  artists  recentiy  intzoduced 
into  this  country  through  the  medium 
of  Messrs.  Ullman  and  Strakoech,"  and 
by  it,  the  party  of  the  first  part  stipu- 
lating and  obligating  himself  **  that,  the 
artists  above  named  are  to  be  transfer- 
red and  the  contracts  assigned  to  the 
parties  of  the  second  part  for  the  term 
of  two  months,"  the  wholb  scope  and 
obvious  meaning  of  such  agreement  in- 
dicate that,  the  plaintiff  (whether  with 
or  without  authority)  assumed  to  act 
on  the  behalf  of  Jaoobsohn  k  others  not 
named,  and  to  bin^  himself  personally 
to  accomplish  certain  results  benefidtd 
to  the  parties  of  t)ie  second  part,  in 
consideration  of  their  figpeement  to  pay 
to  him  for  the  beneftt  of  t^ose  for  whom 


he  aotedy  the  money  and  notes  stipu- 
lated for.  In  this  aspect  of  the  agree- 
ment, he  is  **a  trustee  of  an  ezprees 
trust,"  aa  defined  by  §  113,  of  the  ood^ 
and  may  sue  in  his  own  naine^  with- 
out joining  with  him  those  ibr  wfaoae 
immediate  benefit  the  action  is  prose- 
cuted. There  is,  therefore^  no  defect  of 
parties,  by  reason  of  not  making  them 
parties  to  the  action.  tdL 

13.  IC  undnr  such  an  agreement,  a  deli- 
very of  the  two  notes  to  Jaoobsohn 
would  satisfy  it  quoad  Aoc;  it  is  matter 
to  be  pleaded  by  way  of  defeaoe,  and 
the  complaint  need  not  aver  that  they 
have  not  been  so  delivwed,  in  additkm 
to  an  allegation  that  the  plainti!!^  (the 
party  of  tiie  first  part)  has  duly  de- 
manded them,  and  that  the  psrtieB  of 
the  second  part  refused  to  delivs 
them.  id, 

14.  It  is  not  essential  to  a  saffideat  oom- 
plaint,  on  such  an  agreement,  that  the 
plaintiff  should  allege  that  he  had  an- 
tiiority  to  make  audi  a  contract  n» 
personal  obligations  which,  by  i^  he 
assumes,  constitute  a  safBdent  ooosi- 
deration  to  uphold  it.  ti 

15.  An  averment,  in  a  complaint  on  soch 
an  agreement  that,  "he,  (the  party  of 
the  first  part)^  and  those  on  whose  be- 
half the  said  agreement  was  made  and 
entered  into  "Sj  him,  have  fully  end 
faiUifUUy  performed  and  fulfilled  all, 
and  sinyilar  the  covenants^  and  agree- 
ments, in  the  said  agreement  contiJiBed, 
on  tBe  part  of  the  said  plaintiff  and 
those  on  whose  behalf  the  said  agree- 
ment waa  made  and  entered  into  by 
him  aa  afisresaid,"  is^  under  §  163  w 
the  code,  a  sufficient  allegation  of  the 
perfimnanoe  of  the  condition^  prece- 
dent to  his  right  to  demand  the  stipu- 
lated payments.  ^ 

16.  The  &ir  meaning  of  that  seetion  is^ 
that  it  may  be  stated  generally  fiiaS, 
the  person  or  persons^  by  whom  the 
conditions  were  to  be  pedSbrmed,  haye 
duly  performed,  fta  But  the  plaintiff 
being  a  party  to  the  suit  and  to  the 
contract^  an  averment  that  he  has  fhUy 
and  fitithfully  performed,  Aa,  Is  an  afe^ 
ment  that  every  thing  was  done  which 

•he  was  bound  to  do  or  cause  to  be 
dona  ^ 

17.  The  clause^  by  whfch  the  per*" 
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agreed  ''to  eoceoate  a  legal  instroment^ 
in  dae  form  of  law,"  Ac,  Ao,  cannot  be 
80  constroed  as  to  make  the  agreement 
actoaUy  signed  merely  mean  that^  by  it 
the  perties  incurred  no  obligation  ex- 
cept to  ezecate  such  further  instru- 
ment ;  as  all  ^e  rights  and  obligations 
of  the  parties  were  settled  and  defined 
by  the  one  they  did  execute.  Although 
the  onnplaint  designates  distinct  parts 
of  it  as  flirther  causes  of  action,  such 
designation  may  be  disregarded,  when 
it  appears  on  the  &ce  of  the  complaint 
itself  that  in  truth  they  are  only  dis- 
tinct and  several  breaches  of  the  i^;ree- 
ment  copied  into  the  complaint.  There- 
fore^ a  demurrer  cannot  be  sustamed  to 
any  one  of  them,  as  not  stating  &cts 
sufficient  to  constitute  a  separ^  and 
distinct  cause  of  action.  id. 

18.  The  maldng  of  the  agreement  and 
performance  Uiereof  by  the  plaintiff  be- 
ing once  stated,  the  several  allegations, 
of  the  breadies  thereof  by  the  defendant^ 
may  be  regarded  as  distinct  grounds  of 
recoveiy  rather  than  separate  and  dis- 
tinct causes  of  action,  and  these  breaches 
may  properly  be  stated  without  repeat- 
ing, ielhre  each  breach,  the  averment 
of  such  making  and  performance  by  the 
plaintiiC  id, 

19.  A  contract  of  sale  for  the  deUvery  of 
goods  on  a  iUture  day  is  valid  in  law, 
although  the  goods  at  the  date  of  the 
oontrect  are  not  in  the  possession,  nor 
^within  the  control  of  the  seller.  Oaa- 
tard  V.  Einanan,  207 

90.  Although  such  a  contract  may  be  va- 
lid on  its  fibce,  yet,  if  it  was  the  inten- 
tion and  understanding  of  the  parties 
when  it  was  naade,  that  the  goods  should 
not  be  delivered,  but  that  l£e  difference 
between  the  market  price  on  the  day  of 
delivery  and  that  stipulated  in  the  con- 
tract, should  be  paid  by  one  of  the  par- 
ties to  the  other,  according  as  such 
market  price  might  exceed  or  faU  short 
of  that  stipulated,  the  contract  is  not  a 
legitimate  mercantile  speculation,  but 
•  is  a  mere  wager,  and  as  such  is  void 
under  the  8th  section  of  the  act  '*of 
betting  and  gaming"  (1  B.  S.  p.  662). 
Whether  such  was  the  mtention  of  the 
parties  is  a  question  of  fact,  which  in 
an  action  for  the  breach  of  Uie  contract, 
in  which  a  defence  under  the  statute  is 
set  up^  must  be  determined  by  the  jury 
upon  extrinsio  evidence.    The  admis- 


sion of  such  proof  is  not  a  violation  of 
'the  rule  that  forbids  the  introduction  of 
parole  evidence  to  contradict  or  vary 
the  terms  of  a  written  agreement     idL 

21.  The  plaintiflli,  at  New  York^  in  June, 
1846,  shipped  to  the  defendants,  at 
Liverpool,  6,000  bbls.  of  flour,  per  **K 
Biddle,"  and  8,000  per  "  Qeoigianna," 
for  sale,  and  by  letter  of  June  25th, 
1846,  said,  *' You  wiU  please  make  no 
disposition  until  we  give  you  our  wishes, 
per  'CSaledonia,'  unless  d2a  in  bond  is 
attainable^  in  which  case,  ilj  in  your 
judgment,  you  deem  it  our  interest  to 
accept  that  sum,  please  to  do  sa"  On 
the  d7th  of  June,  1846,  per  steamer 
"  Oaledonia,'*  the  plaintiflb  wrote  to  de- 
fondants  thus:  **We  fear  the  first  in- 
Izoduction  for  consumption  may  tend  to 
continue  low  prices,  as  they  wfll  proba- 
bly be  large  immediately  on  the  pas- 
sage of  the  new  bill"  (Meaning,  by 
the  new  bill,  the  British  Com  Law  Bill, 
reducing  the  duties  on  foreign  bread- 
stufis,  then  before  Parliament,  which 
received  the  royal  assent  on  t^e  27th 
of  June^  and  went  into  operation  three 
days  after.)  *' Believing  that  after  the 
stGcks  now  in  bond  shaU  have  been  re- 
duced by  consumption,  fta,  that  an  im- 
provement may  ensue,  we  would  ex- 
press our  desire  that  these  parcels  may 
be  withheld  firom  the  market,  until  the 
operation  of  the  new  law  shall  have 
produced  its  results.  We  hope  we  may 
not  err  in  assuming  its  passage ;  though, 
if  22s.  in  bond  is  attainable  on  arrival, 
and  you  think  our  interest  dictates  such 
sale,  please  so  dispose  of  it"  The  de- 
fendants received  this  the  12th  of  July. 
Milbank  v.  Dermisiowk  246 

By  a  letter  of  the  31st  of  July,  and  re- 
ceived by  the  defendants  on  the  12th  of 
August,  1846,  the  plaintiflk  say:  "We 
suppose  that  ere  this  the  crop  of  wheat 
has  been  ascertained,  as  to  its  probable 
yield,  and  the  grain  and  fiour  conformed 
to  such  result  We  therefore  ask  you 
to  exercise  your  discretion  in  effecting 
sales  for  us."  On  the  4th,  6th,  and  7th 
of  August,  1846,  the  defendants  sold 
the  "N.  Biddle**  fiour,  at  prices  which 
produced  $2,17  per  bbL  net,  being  out 
of  bend,  and  the  duties  on  it  having 
been  paid.  «d 

The  defendants  advised  the  pUdntifb  of 
such  sale,  by  a  letter  dated  the  18th  of 
Augusti  1846^  in  wlikh  letter  the  de- 
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)— "  After  writmg  70a 
on  the  3d  inst,  we  were  induced,  by  the 
oontinned  fine  appearanoe  of  the  aea- 
flon,  to  sell  your  flour  by  the  *  Nicholas 
Biddle'  at  218.,  as  per  note  above;  and 
this  we  now  rc^et^  as  on  the  11th  or 
13th  inst,  a  great  change  took  place  in 
the  weather,  and  tiie  potato  crop  was 
completely  blighted."  id. 

The  flour,  per  the  "  Georgianna^"  being 
of  the  same  quality,  was  sold  at  later 
periods^  and  at  prices  which  would  have 
made  the  flour,  per  the  *^N.  Biddle," 
produce^  with  interest  to  the  day  of 
trial,  $14,530,39  more  than  the  plain- 
tifb  realized  from  it  In  an  action  to 
recover  this  sum  as  damages,  on  the 
grounds  that  such  a  loss  had  been  sos- 
tained  by  reason  of  the  defendants  dis- 
obeying the  orders  given  to  them,  and 
by  reason  of  their  negligent  perfor- 
mance of  their  du^,  as  such  iiK^rs 
and  agents,  it  was  hdd,  id. 

33l  L — ^In  determining  the  question,  whe- 
ther the  defendants  violated  their  in- 
structions, in  selling  at  the  time  they 
did,  the  letters  of  the  26th  and  2'rth  of 
June  are  the  only  letters  to  be  consi- 
dered, to  ascertain  the  precise  instruc- 
tions under  which  the  defendants  were 
then  acting,  as  they  had  t)ien  received 
no  others  which  gave  aiiy.  id. 

33.  2.— The  letter  of  the  27th  of  June  is 
not  fidrly  susceptible  of  two  interprets 
tions^  and  it  is  the  duty  of  the  CJourt  to 
construe  it^  and  dedaro  ita  meaning,  id. 

81  8.— As  23b.,  in  bond,  could  not  be 
obtained,  on  arrival  of  the  flour,  it  was 
the  duty  of  the  defendants  to  withhold 
the  flour  from  market  untQ  the  stodk  in 
bond,  on  the  passage  of  the  Com  Law, 
had  been  reduced  by  consumption,  ftc. 
If  it  was  sold  before  that,  it  was  sold 
before  the  defendants  were  authorised 
to  sell,  and  they  are  liable  for  the  con- 
sequences of  that  act  id, 

36.  4. — It  was  the  right  and  duty  of  the 
defendants,  after  the  stock,  then  in 
bond,  had  been  introduced  into  the 
market,  and  had  been  reduced  by  con- 
sumption, fta,  to  determine,  in  the  ex- 
ercise of  good  fidth,  and  of  proper  care 
and  diligence,  whether,  and  when,  the 
Com  Law  had  produced  its  resultB^  and 
also  to  determine,  thereupon,  when  their 
doty  and  the  interests  of  the  plaintiflfh 


required  them  to  sen,  ictiiig  UDdBrndi 
instructiQn&  H 

If  they  did  not  sell  untH  after  sodi  intro- 
duction and  reducUon,  they  are  not  lia- 
ble, unless  they  Med  to  exeraae  the 
care  and  diligence  which  a  prudent 
conagnee,  acting  on  his  own  aoooon^ 
and  with  the  km>wledge  or  infonnatkn 
which  the  evidence  shows  thej  p»- 
sessed,  would  have  exercised.        id. 

26.  6.— IftheyfiuledtoexerciaethatctfB 
or  f^iiigAiy^A^  or  disobeyed  their  instrao- 
tions,  as  above  explained,  in  selling  be- 
fore the  change  in  the  market,  of  which 
they  speak  in  their  letter  of  the  18th 
of  August,  they  are  liable.  Ktheydid 
not  do  either,  they  are  not  liable.  If 
they  did  do  either,  they  are  liable  id. 

37.  6. — ^After  the  change  in  the  maiin^ 
mentioned  m  that  letter,  it  was  their 
duty  to  act  with  reference  to  the  inte- 
rests of  the  phuntifb;  as  they  would 
be  affected  by  that  change  and  the 
causes  that  produced  it  ii 

3a  7.— Under  the  letter  of  the  3Ut  of 
July,  and  received  on  the  12th  of  Au- 
gust, 1846,  the  defendants  were  bound 
to  exerciae  good  £uth,  and  reasonahiA 
care  and  diligence— such  care  and  dili- 
gence as  a  consignee,  of  ordinary  cue 
and  prvdenoe,  not  coerced  by  any  ne- 
cessity to  sell,  and  acting  on  his  own 
account,  would  have  exerdaed  nndflr 
the  sfone  Gurcpmstanpes.  Whether  they 
exercised  auc^  care  and  diligence^  wu 
a  question  of  fhct,  to  be  detennined  by 
the  jury.  If  ihey  fiuled  to  exeroiw  it, 
in  selling  when  they  did,  they  are  liap 
ble.  ^ 

29.  8.— To  ascertain  the  damages  which 
the  defendants  are  liable  to  pay,  if  li^ 
ble  at  all,  the  jury  must,  upon  a  cona- 
deration  of  all  the  evidence  bearing 
upon  the  questwns,  at  what  time  the 
market  prices  began  to  advance,  what 
continued  to  be  the  tendency  of  P™*^ 
and  what  must  have  been  the  views  of 
men  of  prudence,  having  sadi  infbnna- 
tion  as  the  defendants  had,  and  acting 
with  reaaonable  care  and  diligence,  as 
to  the  time  when  this  floor  might  hava 
been  sold,  without  justly  incorring  the 
imputation  of  having  acted  without 
reaaonable  care  and  diligence,  asoei^ 
tain  (Aoi  day,  and  then  determine  what 
price  could  have  been  obtained  Ibr  it 
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at  that  time^  in  selling  it  in  the  usual 
mode,  and  in  the  exercise  of  proper 
care  and  diligence.  The  defendants 
should  be  charged  with  that  price,  and 
be  credited  with  advances  made  and 
diarges  paid,  and  the  fbrther  expenses 
that  would  have  accrued,  and  interest 
on  them,  to  the  time  when  the  price  of 
the  flour  would  have  been  realized  by 
them.  The  balance,  with  interest  to 
the  time  of  the  verdict,  is  the  sum  the 
plaintifb  are  entitled  to  recover.       id, 

80.  9. — ^The  jury  having  found,  under  a 
question  spedally  submitted,  that  the 
defendants,  in  selling  at  the  time  they 
did,  &iled  to  exercise  that  oare  and 
diligence  which  prudent  consignees^ 
having  the  inibrmation  which  the  de- 
fendants then  had,  and  acting  on  their 
own  account,  would  have  exercised,  it 
was  also  held,  that  the  variance  be- 
tween the  &ct  found,  and  a  declara- 
tion which,  in  addition  to  alleging  a 
disobedience  of  orders,  also  aveired 
that  the  defendants  acted  **  carelessly, 
and  negligently,  and  inattentively,  sold 
prematarely,  and  for  less  than  they 
oould  have  obtained,  if  they  had  ibith- 
ftdly  performed  their  duties,"  was  im- 
material, inasmuch  jas  the  act  of  April 
11,  1849,  (Laws  of  1849,  p.  706,  §  2, 
Sub.  1)  applied  sections  169  to  176  of 
the  Code,  inclusive,  to  foture  proceed- 
ings in  civQ  actions  which  were  pend- 
ing when,  the  Code  took  effect         id. 

81.  On  the  7th  of  April,  1856,  the  plain* 
tilfii,  (then  being  in  expectation  of  re- 
ceiving a  large  quantity  of  French  wal- 
nuts, by  the  ship,  Helen  E.  Miller, 
which  ship  was,  at  that  time,  on  her 
passage  fi^m  Havre,  in  France,  to  the 
port  of  New  York),  contracted  to  sell 
to  the  deibndants  who  agreed  to  buy, 
*' twenty-five  bales  of  French  walnuts, 
at  *l  cents  per  lb.,  to  arrive  per  Helen 
S.  Miller,  less  3  per  cent  cash."  Cleu 
y.  McFheraofk  480 

•  ■ 

82.  Sdd,  that  said  contract  was  execu- 
tory, and  that  the  plaintifb,  by  its  true 
import  and  meaning,  undertook  that, 
the  walnuts  should  be  merchantable, 
and  in  quality,  substantially  such,  on 
their  arrival  and  on  the  tender  of  tiiem 
to  the  defendants,  as  are  known  in  the 
trade,  as  French  walnuts.  td 

83.  The  jury  having  found,  in  answer  to 
questioDS  specially  submitted  to  them, 


that,  the  walnuts  in  question,  when 
they  arrived  and  were  tendered  to  the 
defendants,  were  not  merchantable  as 
French  widnuts,  and  were  then  worth 
only  two  and  one  half  cents  per  pound, 
and  that  the  article  known  in  the  trade 
as  French  walnuts,  in  tha  condition  in 
which  they  generally  arrive  in  the  New 
York  market^  was  worth  at  the  time 
of  said  arrival  and  tender,  ^  and  a 
half  cents  per  pound,  it  was  also  hdd 
ihatf  the  defendants  were  under  no  ob- 
ligation, by  reason  of  their  said  con- 
tract, to  receive  and  pay  tar  the  wal- 
nuts so  tendered  to  them  by  the  plam- 

icL 


34.  The  expressions,  "The  article  unde- 
fined," "hot  defined,"  and  "undeter- 
mined," commented  on  by  HomcAN, 
J.  id. 

Vide  Aonov,  1,  3;  and  ante^  436 
and  449. 


ALDDTATIOir,  SUSPENSB  OF  THB  POWBB  OF. 

Tide  ante,  p.  123. 


ALTERATION  OF  WRITTBN 
AffREEMENTa 


Yide  GuASAiiTT,  2,  8. 


BXLLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTEa 

1.  A  promissory  note  was  by  its  terms 
made  payable  to  the  makers'  own  or- 
der, but  they  omitted  to  endorse  it  It 
was  delivered  by  the  makers,  as  a  pre- 
mium note  upon  an  open  policy,  to  a 
Marine  Insurance  Company.  That  Com- 
pany was  authorized  "  to  negotiate  prer 
mium  notes  for  the  purpose  of  paying 
claims  or  otherwise,  in  the  regular 
transaction  of  its  business."  They  de- 
livered the  note  in  suit,  with  others,  to 
the  plaintiflh,  and  had  tliem  discounted, 
and  received  the  proceeds.  A  small 
amount  of  risks  compwed  with  the 
amount  of  the  note  had  been  taken 
and  premiums  earned.  The  note  was 
to  cover  premiums  to  be  earned.  There 
was  no  evidefice  as  to  tiie  application 
of  the  proceeds  of  the  note^  by  the  In- 
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SL  .fieU^  that  the  note  was  so  negotiated 
bj  the  makersi  by  its  deliveiy  to  the 
Company,  as  to  make  it  the  same  in  le- 
gal effect  as  if  payable  to  bewei^  within 
the  statute.    (1  B.  &  768^  g  6.)       uL 

a.  jBeU;  that  the  plaintii&  were  &»ki  >Sde 
holders'  of  the  note^  getting  it  fhim  a 
Company  authorised  in  oertain  cases  to 
negciiate  it^  and  had  a  right  to  the  pre- 
sumption that  it  was  discounted  for  an 
authorized  purpose^  id, 

4.  MM,  that  the  plaintiffs  were  entitled 
to  recover  the  whole  amount,  whatever 
might  be  the  equities  or  rights  between 
the  makers  and  the  Tnaurance  Com- 
pany, id, 

(L  ThemakerofapromisBorynoteforthe 
accommodation  of  the  payee,  cannot  set 
up  as  a  defence,  in  cases  exempt  from 
irand,  that  the  note  was  transferred  to 
the  plaintiff,  in  satis&otion  of  or  as  col- 
lateral security  fiw  a  pre-existing  debt. 
DtZeng  v.  Fyfe,  835 

0.  G.,  on  the  application  of  N^  agreed  to 
discount  a  note  made  by  &  ft  McF.,  for 
$1983  27,  on  being  furnished  with  col- 
laterals, being  told  at  the  time  by  N. 
that  he  wished  to  procure  the  disocrant 
for  a  friend  who  was  not  named,  the 
friend  being  S.  ft  McF.;  and  the  latter 
Uiereupon  deUvered  to  N.,  as  such  col- 
lateral, a  note  which  they  owned,  for 
$2,000,  made  by  a  and  IL;  and  N. 
delivered  it  to  G.,  as  such  ooIlateRi], 
telling  him  that  as  the  $9^000  note 
first  matured,  '*  to  ooUect  it  and  credit 
it  in  our  account,"  by  our  account 
meaning  the  account  of  a  finn  of  which 
N.  was  a  member;  and  thereupon  G. 
proeored  the  note  of  $1283  27  to  be 
diflooupted  at  bank,  on  the  security  of 
the  note  lor  $2,000  left  with  such  bank 
4b  collateral,  and  the  $2,000  note  was 
paid  at  maturity.  Gefchen  t.  SHnger- 
kmeL  449 

1  G.  has  no  right,  as  against  &  ft  HcF., 
to  use  such  moneys  to  take  up  another 
note  made  by  N.'s  firm,  then  running 
to  maturity,  and  which  he  had  endorsed 
and  procured  to  be  discounted  for  such 
firm.  Such  a  use  and  application  of 
the  proceeds  of  the  $2,000  note  would 
be  a  fraud  on  S.  ft  HoF.    G.  knowing, 


when  be  discounted  the  note  Sat  $1283 
97,  that  N.  was  acting  £ar  a  friend, 
knew  that  he  was  the  agent  of  aocfa 
friend,  and  that  the  $2,000  note  was 
the  property  of  the  latter,  and  was  ftir- 
nisbed  by  him  as  security  fot  the  pay- 
ment of  the  note  to  be  discounted,  or, 
at  all  events,  he  knew  enough  to  pot 
him  on  inquiry.  id. 

a  The  relative  rights  of  G.  and  of  &  ft 
McF.  are  not  affected  by  the  fact  that 
the  latter  paid  at  bank  the  $2000  noi^ 
pursuant  to  an  arrangement  between 
themselves  and  the  makers  of  such 
note,  by  which  the  makers  were  to 
have  a  renewal  for  $1500  of  its  amount 
on  payment  of  $600  in  cash  (the  ba- 
lance of  it)  to  &  ft  McF.,  which  balance 
such  makers  so  paid  to  S.  ft  McF^  and 
gave  them  a  renewal  note  for  $1500. 
Nor  are  such  relative  rights  varied  hy 
the  fiuiher  fact^  that  &  A  McF^  before 
they  paid  the  $2,000  note^  were  in- 
fixmed  by  N.  *'what  had  passed  be- 
tween him  and  G.  in  rdation  to  it^**  it 
not  appearing  that  SL  ft  McF.  ever 
sanctioned  or  intended  to  sanction  the 
application  of  the  $2000  note  to  any 
other  purpose  than  to  pay  or  secure 
the  note  for  $1288  27.  id. 

9.  sad,  further,  that  the  payment  of  the 
$2000  note^  and  the  receipt  and  use  of 
its  proceeds  by  G.,  operated,  as  be- 
tween him  and  8.  ft  McF.^  as  a  pay- 
ment of  the  note  of  $1283  27,  and 
made  him  their  debtor  fer  the  differ> 
enoe;  and,  therefore^  G.  could  not  re- 
cover of  8.  ft  McF.  the  amount  of  the 
note  for  $1283  27  (that  being  the  note 
on  whidi  this  suit  is  brooghtX  but  that 
the  latter  were  entitied  to  a  jodgment 
against  him  for  the  difference  between 
the  amount  of  such  two  notes,  with  in- 
terest, the  right  to  such  excess  being 
set  up  as  a  counter-daim,  on  a  proper 
allegation  ofthe  facts  in  that  behalC  id. 

Vide  BviBBVOi^  4^  6,  8,  16,  17,  18, 
19,  and  FtJjnsB,  Statutb  of,  1, 2. 


BILL9  OF  LiDIKG. 

1.  A  bond  fide  assignment  of  a  dean  bill 
of  lading  to  a  purchaser  for  value  ia 
equivalent  to  an  unconditional  deliverj 
of  the  goods  themselTes,  so  &r  as  to 
supersede  and  render  unimportant  any 
conditional  oontract  between  the  origi- 
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xul  owner,  or  the  pftrty  makiDg  such 
ocHifiigDment^aiidtheconBigneei.  Wardr 
toeU  v.  Ftiirick.  406 

Vide  SHBBirr,  0. 


€ 

OHEOE& 
Vide  EnraoraB,  e. 

CODE,  CONSTRUOnON  OF. 

(§  80«,  p.  889);  (§  89»,  p.  601) ;  (§S  113 
and  162,  p.  43) ;  (§  99,  p.  406) ;  (§169, 
p.  417);  (g§  390,  391,  892,  p.  611): 
(§  808,  p.  618);  (§  121,  p.  636);  (§§ 
382,  883,  p.  659>-H[0hAp.  2,  of  TITLE 
9,  «ate^  p.  690). 

COMMON  OABBIERa 

L  A  oommon  carrier,  in  respeot  to  the 
time  of  the  deliyeiy  of  goods  receiyed 
hj  him  lor  transportation,  when  there 
is  no  express  agreement,  is  boond  only 
to  nse  due  diligenoe,  and  may  excuse 
delay  by  showing  tliat  it  was  oaused 
by  some  accident  or  misfortune  occur- 
ring^ without  any  fault  on  his  part 
Slackgtock  y,N,  Y.&K  R,  R  Co,    77 

2.  But  this  immunity  does  not  extend  to 
oases  in  which,  although  the  carrier 
himself  is  free  from  lault,  the  delay  has 
been  caused  by  the  negligence  or  mis- 
conduct of  the  agents  or  servants,  whom 
he  employs.  td 

3.  The  liability  of  a  master,  for  a  neglect 
of  duty  by  his  servant^  exists  indepen- 
dently of  the  question,  whether  any 
&ult  is  imputable  to  himself;  for  the 
master,  in  assuming  to  perform  a  duty 
to  third  persons,  assumes  also  the  ha- 
zard of  the  competency  and  fidelity  of 
the  agents  he  empk^ 

This  rule,  which  undoubtedly  applies 
where  the  master  is  a  natural  person, 
applies  even  witti  greater  force  ^when 
the  emplojrer  is  a  corporation.  id. 

A,  The  operations  of  corporations  are  ne- 
oessarily  conducted  by  the  instrumen- 
tality of  agents^  and  to  excuse  them 


from  tiie  peribinmaiioe  of  wBosf  dn^ 
which  they  owe  to  third  persons,  on 
the  ground  (tf  the  misconduct  of  their 
servants,  would  be,  practically,  to  ex* 
empt  them  from  liability  for  any  negli- 
gence or  misfiBasanoe  not  the  imm^- 
ato  or  necessary  oonsequenoe  of  a  oor- 
poratoad  id. 

6.  In  the  oase  before  the  Ooozt,  the  de> 
lay  in  the  transportation  upon  Ute  d^ 
fendanto'  road,  of  the  plaintiff's  goods, 
by  which  they  were  rendered  nearly 
worthless,  was  oaused  solely  by  the 
misoonduct  of  nearly  all  the  engineers^ 
and  other  persons,  in  the  employ  of  the 
Company— whose  servioss^  in  conduct* 
ing  the  road,  were  iadi^ensable^  and 
who,  without  any  just^ble  cause, 
broke  their  oontreot  with  tiie  Com* 
pany,  and  by  a  combined  action,  upon 
one  and  the  same  day,  abaxidoned  their 
employment  •  id, 

6.  Held,  that  although  no  want  of  pru- 
denoe  or  foresight  in  not  antidpeiing^ 
this  events  and  guarding  against  its 
consequences,  oould  be  attributed  to 
the  defendants,  and  although  it  was 
not  in  their  power  to  procure^  immedi- 
ately, the  services  of  competent  per^ 
sons,  to  replace  those  by  whom  tiiey 
were  deserted,  the  law  ftuniahed  no 
reasons  for  exempting  them  from  a  lia- 
bility to  make  good  to  the  plaintiif  the 
loss  which  he  had  sustained  from  the 
misconduct  of  those  whom  they  had 
employed.  A  sudden  combboation  and 
strike  of  engineers  is  an  event  that 
may  occur  upon  every  railroad,  and 
the  hasard  of  ito  occurrence  miurt^  in 
all  cases,  rest  upon  the  employera^  who 
alone  have  it  in  their  power  to  secure^ 
by  |»oper  contracts,  an  indemi^ 
against  ite  consequences.  id, 

7.  A  Court  of  Justice  has  no  power  to 
relieve' Baflroad  Companies  from  the 
hazard  to  which,  the  nature  of  their 
business,  and  the  vast  extent,  to  which 
it  involves  the  employment  of  agents^ 
necessarily  subjects  them.  If  a  single 
engineer,  having  charge  of  a  train,  by 
his  sudden  refhsal  to  perform  his  duty, 
should  produce  an  injurious  delay,  the 
liability  of  the  Company 'employing 
him,  would  hardly  be  doubted,  and 
certainly  the  rule  of  liability  cannot  be 
varied  by  the  number  of  th^  agents  or 
servants  who  at  one  time  are  guilty  of 
the  same  misconduot  id. 
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9,  Held,  that  (be  aDegatum  that  the  en- 
gineen  who^  in  this  caae,  abandoned 
Sieir  engines,  were  not  the  servanti  of 
^e  defendants  when  the  delay  oom- 
plained  of  ooctxrred,  and  that  for  this 
reason  the  defendants  are  not  respon- 
sible, was  nnsnpported  hj  proo^  sinoe 
there  was  no  evidence  that  their  oon- 
tracts  with  the  Compeoy  had  expired, 
or  hy  any  matoal  act  had  been  re- 
scinded, id, 

9,  Held,  fhrther,  that  even  npon  the  sop- 
poeition  that  the  desertion  of  the  engi- 
neers pat  an  end  to  their  connexion 
with  ^e  Company,  stiU,  as  this  deser- 
tion was  itself  the  cause  of  the  delay 
that  followed,  and  was  a  wrongful  act 
committed  by  persons  who,  at  the  time, 
were  the  servants  of  the  €k>mpany,  the 
defendants  were  reeponsible  for  its  ccm- 
sequences.  id. 


CONSmBRATION. 

Vide  Aonov,  1. 

Pbinoipal  and  Aosnt,  2. 
Debtor  and  Obxditob,  6, 


CONglQNBB. 
Vide  ante)  1^7. 

COBPORATIONa 

1.  It  is  undeniable  that  a  corporation 
may  be  bound  by  the  act  of  an  agent 
where  the  agent  acts  in  the  discharge 
of  his  duties,  and  within  the  scope  of 
his  powers  as  such,  although  the  par- 
ticular act  may  not  have  been  directed 
or  authorized  by  any  formal  resolution 
of  the  directors  of  the  company.  The 
Ckfrn Exchange Bankr.  The  Oumberkmd 
Coal  Co.  436 

2.  So  a  corporation  is  bound  by  the  act 
of  an  agent  done  on  its  behaJf  and  in 
its  name,  when  it  accepts  the  benefit 
of  tiie  act,  although  the  agent  had  no 
prior  authority,  express  or  implied. 
The  acceptance  of  the  benefit  is  an 
adoption  of  his  act  id. 

3.  But  it  is  certain,  that  in  every  case^  in 
order  to  bind  a  corporation,  there  most 
be  proof  of  the  prior  authority  of  the 


agent,  general,  or  qpedal,  or  of  the  floJb* 
sequent  adoptioQ  of  his  act  ti 

4.  When  the  powers  of  the  agent  are 
solely  derived  from  an  expiess  autho- 
rity, the  tenns  of  the  authority  moat 
be  strictly  pursued,  or  it  most  appetr 
that  the  corporation  has  accepted  the 
benefit  of  his  act^  or  has  otherwin 
adopted  it  O. 

6.  In  the  principal  case,  two  memben  of 
an  executive  committee  of  the  defen- 
dants^ who  were  only  authorised  to  act 
when  the  president,  as  one  of  their 
number,  was  present,  in  his  abeeaoe 
made  a  contract  for  a  lease  by  the  de- 
fendants of  certain  rooms  belonging  to 
the  plaintifis,  and  it  appeared  that  the 
defendants  had  never  entered  on  the 
occupation  of  the  rooms.  ti 

6.  Bdi  by  the  Court  that  tiie  contrBot 
was  void,  and  that  no  aotion.thereoa 
could  be  maintained  against  the  defen- 
dants for  the  reooveiy  of  rent        ti 

Vide  OoxM ov  Oabbddb,  4,  6 ;  and 
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1> 

DAHAGBgL 

Vide  A&BEBMKNT,  29. 
Shkbiff,  4^  6. 
iHSURAjrcB,  30,  and  ante^  SOS. 

DBBTOB  AND  GBSDITOB. 

1.  In  an  action  by  a  judgment  and  ex- 
ecution creditor  of  one  of  two  partnen, 
to  set  aside  a  tnmsfer  of  his  faiterest  in 
the  property  of  the  firm  to  his  co-pajt* 
ner,  as  being  a  -fiaud  npon  the  indiri- 
dual  creditors  of  the  transferring  part- 
ner, the  question,  whether  sodi  trans- 
fer is  made  with  intbnt  to  defraud  is 
one  (^  &c%  and  not  of  law.  Qrifi^  ▼• 
Oofuiofk  281 

2.  When  «aoh  an  action  has  been  tried 
by  the  Court  without  a  juiy,  and  the 
transfer  has  been  set  aside  as  a  fiand 
upon  such  individual  creditors,  and  the 
defendant  appeals,  and  the  case^  as  set- 
tled, purports  in  tems^  to  contain  a 
statement  **of  the  facts  and  oondo- 
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eaons  of  law"  found  by  the  Oonrt,  and 
no  concluaions  of  law  are  stated,  oz- 
oept  such  as  are  aflOrmed  in  the  judg- 
ment or  order  entered  on  the  decision 
•  of  the  Court;  then  the  oondusions  of 
law  so  a£Brmed,  should  be  regarded  as 
the  Court's  conclusions  of  law  upon 
the  particular  fiicts  so  stated  to  have 
been  found.  The  only  conclusions  sta- 
ted in  such  a  judgment  or  order,  which 
can  be,  properly,  treated  as  conclusions 
of  fiust,  and  as  intended  to  have  been 
so  stated,  are  such,  as  when  found  at 
all,  must,  from  their  nature,  have  been 
necessarily  found  as  fects.  id. 

3.  The  Court,  on  the  trial  of  such  an  ac- 
tion, should,  by  its  decision,  dispose  Of 
aJl  questions  of  right  and  liability.  An 
order  entered  on  the  decision  of  the  ac- 
tion, which  disposes  of  only  some  of 
the  questions  raised  by  the  issues,  and 
orders  a  reference^  expressly  reserving 
the  determination  of  other  questions 
until  the  coming  in.  of  the  report  ojf  the 
referee,  is  not  an  order,  on  an  appeal 
ftiom  which,  any  decision  actually  made 
on  the  trial,  can  be  reviewed,  except 
the  competency  of  the  Court  to  direct 
such  an  inquiiy  by  the  referee,  as  the 
order  provides  for.  id. 

4.  When  such  a  transfer  by  one  partner 
to  the  o^er,  is  made  on  an  undertak- 
ing of  the  latter  to  pay  all  the  partner- 
ship debts,  and  also,  to  pay  liabilities 
created  by  the  partner,  (who  so  trans- 
fers), in  tiie  finn's  name,  for  his  own 
benefit,  and  the  interest  so  transferred 
is  worth  less  than  the  amount  of  his 
part  of  the  debts  so  assumed  to  be 
paid,  and  parts  of  the  transferred  pro- 
perty have  been  so  applied,  and  the 
residue  is  being,  properly,  so  applied, 
the  individual  creditors  of  the  debtor- 
partner  cannot,  in  the  nature  of  things, 
be  defrauded,  by  such  a  transfer.  No- 
thing is  transferred  to  which  they  have 
any  right  On  such  a  state  of  facts,  an 
actual  intent  to  defraud,  should  not  be 
found,  except  upon  the  most  dear  and 
satis&ctory  evidence  of  such  an  in- 
tent id. 

5.  When,  at  the  time  of  such  a  transfer, 
three  other  papers  are  executed,  one 
being  a  dissolution  of  the  firm,  and  one 
being  a  paper  stipulating  to  hire  the 
assigning  partner  and  his  wife,  board 
them,  and  pay  them  $5000  per  annum, 
if  the  profits  of  the  future  business 


amount  to  so  much,  and  the  other  is  a 
mortgage  by  the  assigning  partner  of 
individual  property  to  secure  the  pay- 
ment of  $26,000,  stated  in  sudh  mort- 
gage to  be  due;  such  papers  lUone,  do 
not  demonstrate  that  tiie  transfer  was 
made  with  a  fraudulent  intent         id, 

S.  The  fiM^  that  the  instrument  of  trans- 
fer does  not  disclose  its  true  considera- 
tion, will  not  preclude  the  transferee 
fix>m  showing  what  the  consideration 
was,  and  if  it^be  made  to  appear  that 
it  was  sufficient,  and  that  the  transac- 
tion was  honest,  it  will  be  upheld.  It 
will  not  be  held  fraudulent  merely  be- 
cause the  written  papers  do  not  state 
the  consideration.  id. 

7.  The  agreement  for  hiring  the  assign- 
ing partner  and  his  wife^  when,  upon 
the  other  evidence,  the  transaction  ap- 
pears to  be  honest,  and  upon  full  con- 
sideration, will  not  necessarily  establish 
a  fraudulent  intent,  when  by  the  tenns 
of  such  agreement  the  transferee  is  not 
to  pay  any  thing  for  their  future  ser- 
vices besides  bofurding  them,  unless  fu- 
ture profits  are  ebmed,  and  tlieir  ser- 
vices are  clearly  worth  more  than  their 
board.  There  is  an  obvious  distinction 
between  such  a  transaction,  and  the 
case  of  a  debtor  assigning  his  property 
upon  terms  imjust  and  inequitable  as 
to  his  creditors,  upon  the  condition  of 
obtaining  wholly,  or  in  part^  a  fUture 
support  out  of  the  assigned  property, 
as  a  part  of  the  consideration  of  its 
transfer.  id, 

8.  Such  a  mortgage  is  not  void  upon  its 
fece,  nor  do  its  terms  demonstrate  a 
fiwudulent  intent  Upon  the  question 
of  the  intent  with  which  it  was  made^ 
the  defendant  may  prove  any  fects  that 
a  Court  of  Equity  would  allow  to  be 
alleged  and  proved  in  an  action  to  se- 
cure results  not  provided  for  by  its 
terms,  but  on  settled  principles  held  to 
be  consistent  with  it  And  i^  on  the 
whole  evidence,  it  appears  to  have  been 
made  with  an  honest  intent,  a  transfer 
of  other  property  by  another  instru- 
ment of  the  same  date,  will  not  be 
held  fraudulent  merely  because  such 
mortgage,  does  not  on  its  face  diadofle 
the  precise  debts  or  liabilities  it  was 
made  to  secure.  id. 

9.  Papera  of  the  same  date,  and  between 
the  same  parties,  when  they  do  not  re- 
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ftr  to  eadi  other,  nor  in  Iket  relate  to 
the  same  sabject  matter,  are  not,  ne- 
cesBarilj,  to  be  deemed  part  and  pai^ 
eel  of  the  same  transaction,  in^uch 
Benae  that  if  one  cannot  be  snatained 
as  against  the  creditors  of  one  of  soch 
partlee^  the  others  must,  as  a  matter  of 
oourse^  be  held  fimidolent,  or  vend.    id. 

Vide  UsuBT,  1. 

SuBETT,  1,  2, 8 ;  and  ante^  449. 


DEYISK 

This  was  an  equity  suit,  and  its  objects 
were  to  compel  the  defendant  Daven- 
port to  surrender  to  the  plaintUSs  the 
possession  of  certain  lots  in  the  city  of 
New  York,  and  to  convey  to  them  a 
clear  titLe^  and  to  account  to  them  for 
the  rents  and  profits  received  by  him 
during  his  possession.  The  plaintiffs 
claimed  title  as  devisees  under  the  will 
of  Maiy  Clarke,  who  died  seized  of  the 
premises.  The  defendant  Davenport 
derived  his  title  by  mesne  conveyances 
fh>m  one  Thomas  Ash,  Jr.,  to  whom 
the  lota  were  sold  and  conveyed  by 
Thomas  B.  Clarke,  the  father  of  the 

glaintiflb,  by  virtue,  it  was  alleged,  of 
is  powers  as  a  trustee  under  certain 
acts  of  Uie  Legislature  and  orders  of 
the  Chancellor.  The  plaintii&  insisted 
that  the  orders  of  the  Chancellor  were 
void,  as  exceeding  his  authority  under 
the  acts  of  the  Legislature,  and  also 
insisted,  upon  other  grounds,  that  the 
sale  and  conveyance  to  Ash  were  frau- 
dulent and  void.  They  also  inasted 
that  the  defendant  was  bound  to  prove 
the  money  consideration,  stated  in  the 
deed  to  Ash ;  and  that  no  such  proof 
having  been  given,  the  Court  was  bound 
to  hold,  that  as  against  the  plaintifls  the 
conveyance  was  void.  Clarke  etaLv. 
IkwenporL  95 

The  condufflons  of  the  Court  upon  the 
whole  case  were — 

1.  First— That  Thomas  B.  Clarke,  on  the 
12th  of  November,  181*7,  when  he  sold 
and  conveyed  to  Thomas  Ash  tile  lots 
in  controversy,  had  full  power  and  au- 
thority, as  a  trustee  under  the  acts  of 
the  Legislature  and  orders  of  the  Chan- 
cellor mentioned  in  the  pleadings,  to 
sell  the  same,  and  to  give  to  a  bond 
fide  purchaser  a  good  uid  indefeasible 
title.  id. 


%  Beoond.— ThattheoonvoyiDoeioiA, 
in  its  terms  and  upon  its  faoe^  was  ex- 
actly such  as  Clarke,  under  the  sta- 
tutes and  orders  before  mentioDed,  was 
fully  authorised  to  make.  id. 

3.  Third. — ^That  this  oonveyanoe,  being  a 
deed  of  baigain  and  salia^  and  its  ex- 
ecution and  delivery  being  admitted, 
was  sufficient  proo^  in  the  first  in- 
stance, that  it  was  in  reality  (bonded 
upon  Uie  pecuniaiy  oonsideration  ther&- 
in  stated;  and  that  the  acknowledg- 
ment therein  contained  was  also  suffi- 
cient proof  that  the  oouaidenitioii  men- 
tioned  was,  in  fiict,  paid  t& 

4.  Fourth. — ^That  this  deed,  therefore^ 
upon  its  fSue  raised  a  use  which,  \ij 
force  of  the  statute,  was  executed  in 
the  purchaser,  thereby  vesting  in  him 
a  Aall  legal  title  to  the  premises  in 
question.  id 

5.  Fifth.— That  the  burthen  of  proof  to 
impeach  the  validity  of  the  deed,  b^ 
showing  a  different  conaideratioii  than 
that  therein  stated,  was  cast  upon  the 
plaintifb,  and  that  the  allegations  in 
the  bill  which  were  put  in  issue  by  the 
answer,  that  the  true  and  only  consi- 
deration  was  the  satisfaction  of  an  as- 
teoedrat  debt  contracted  by  Clarice  for 
his  personal  benefit,  were  wfadQy  us- 
sustained  by  prooC  ^ 

e.  Sixth.— That  the  tiUe  acquired  by  Aah 
was  not  impaired  or  affected  by  an  al- 
leged misapplication  by  Clarke  of  the 
purchase  money  received  by  him.  The 
case  not  belonging  to  any  cbss  of  trusts 
in  whidi,  as  the  law  fwrmeriy  stood,  a 
purchaser  from  a  trustee  was  boond  to 
see  that  the  purchase  money  was  pro- 
perly applied  to  the  purpose  of  the 
trust  » 

7.  Seventh.— That  there  was  no  evidence 
that  could  justify  the  Court  in  saying, 
'  that  the  orden»  of  the  Chancellor,  un- 
der which  the  sale  and  conveyance  to 
Ash  were  made,  were  procured,  as  a 
alleged,  by  a  concealment  and  misre- 
presentation of  material  facts;  but  that, 
on  the  contrai7,  the  truth  of  the  re- 
presentations contained  in  the  petition 
of  Clarke,  upon  which  the  orders  were 
founded,  was  established  by  the  report 
of  the  Master  to  whom  the  petition 
was  referred,  and  by  the  oonflnnatiwi 
of  that  report  by  the  Chancellor.     » 
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&  SiglitlL — ThMit  had  tiie  dettrert  pnK>f 
been  given,  that  the  orden  in  queetion 
-were  procored  by  frand,  jet,  as  they 
were  regular  and  valid  on  their  fiioe, 
the  frand  would  not  have  affected  the 
title  of  an  innocent  purchaser,  and  there 
was  nothing  in  the  pleadings  or  proofs 
to  show  that  actual  or  oonstnictiye  no- 
tice was  imputable  to  Ash.  icL 

9.  J.  Thomas,  by  his  last  wil],  devised  all 
his  estate  to  trustees^  in  trust,  to  apply 
so  much  of  the  rents  and  |»ofltB  as 
might  be  necessary  to  the  support  and 
maintenance  of  his  wife  during  her  life, 
and  to  divide  the  residue  among  his 
three  children  named  in  the  will,  dur- 
ing their  lives.  Two,  only,  of  the  chil- 
dren, and  the  wife,  survired  the  testa- 
tor.    Qrifm  ▼.  JbrdL  123 

10.  BbH  that  the  trust  created  no  sus- 
pense of  the  power  of  alienation  be- 
yond the  lives  6£  the  two  children  liv- 
ing at  the  deafch  of  the  testator.        id. 

11.  ^Bld,  that  the  provision  fbr  the  wife 
was  in  the  nature  of  an  annuity,  and 
was,  therefore^  a  legacy,  and  a  chaige 
wil^  the  meaning  of  sub.  2  in  §  66 
of  the  Statute  of  Uses  and  Trusts,  and 
that  it  was  to  this  sub.  of  §  66  that 
the  trust  (created  fi>r  its  satisfaction) 
must  be  refened.  ii 

12.  .BUd;  (AtfTQ^  that  the  provision  cre- 
ated no  suspense  of  the  power  of  alien- 
ation during  the  life  of  the  wife.  The 
will,  as  construed  by  the  Court,  direct- 
ed that  the  estate  of  the  trustees,  as  to 
the  real  estate,  should  cease  upon  the 
death  of  all  the  children,  and  the  fee 
then  go  to  their  heirs.  id. 

13.  Heid,  that  if  the  provision  for  the 
wife  suspended  alienation  during  the 
continuance  of  the  trust,  the  suspense 
ceased  when  the  trust  was  determined, 
akd  the  provision  then  became  a  more 
charge  upon  the  lands  in  the  possession 
of  the  hdrs  as  owners.  id. 

14.  Bddf  that  a  charge  upon  lands  in  the 
poflBession  of  the  owner,  neither  at  com- 
mon law  nor  imder  the  statute^  creates 
a  trust  suspending  alienation,  or  any 
trust  whatever.  Such  a  diargo  is  sim- 
ply a  deb^  for  the  payment  of  which 
the  lands  are  a  security,  and  it  imposes 
no  restrictions  upon  th^  transfer  of  Uie 
debt  <»r  of  the  lands.  id. 


16.  The  testator  authorised  his  trustees 
to  grant  leases  for  a  term  not  exceed- 
ing twenty-one  years  from  the  making 
thereof  id. 

Hdd,  that  these  words  confined  the  trus- 
tees to  a  grant  of  leases  in  possesion, 
and  that  when  a  power  to  lease  is  thus 
limited,  a  lease,  to  commence  in  pos- 
session upon  a  future  day,  is  wholly 
vdd.  id. 

16w  Hdd^  Iherefare^  that  a  lease  in  ques- 
tion, which  was  executed  and  delivered 
on  the  20th  of  December,  1849,  for  a 
term  of  years  not  to  commence  until 
the  1st  of  May,  1860,  was  void  in  its 
creation  upon  its  fiioe.  id. 

lY.  The  testator  directed  that  his  trus- 
tees, in  making  leases,  should  reserve 
the  best  and  most  improved  rent  that 
oould  be  gotten;  and  it  was  proved 
upon  the  trial,  and  found  by  the  Judge, 
that  when  the  lease  in  question  was 
executed,  a  much  higher  rent  than  that 
reserved  could  have  been  obtained,  id. 

ffeid,  that  a  trustee,  directed  to  obtain 
tiie  beet  rent,  is  Ixnmd  to  the  exerose 
of  reasonable  diligence,  as  well  as  of 
good  fidth;  and  as  it  has  clearly  ap- 
peared that  this  diligence  had  not  been 
used,  the  lease  in  question  must,  upon 
that  ground,  be  acQudged  to  be  void,  id 

18.  A  lease  for  a  longer  tenn  of  years 
than  is  authorized  by  the  power  under 
which  it  is  made,  although  bad  at  law, 
is  good  in  equity  for  a  term  correspond- 
ing with  the  power,  and  is  void  only 
for  the  excess.  id. 


19.  The  counsel  for  the  appellant  inrist- 
ed,  tiiat  as  the  whole  titie,  legal  and 
equitable,  in  the  house  and  lot  to  which 
the  controversy  related,  was  vested  in 
the  existing  trustee  under  the  will,  he 
was  the  person  alone  competent  to 
TnAintftin  the  action;  and  that,  as  he 
was  not  the  plaintiff  but  had  been 
made  a  defendant^  the  complaint  ought 
tobedismisfed.  id. 

90.  Edd,  that  as  the  object  of  the  action, 
so  far  as  relief  was  sought  against  the 
trustee,  was  to  enforce  his  performanco 
of  his  trust,  it  was  properly  brought 
by  a  person  for  whose  benefit  the  trust 
was  created,  and  was  warranted  by 
the  express  words  of  the  veiy  section 
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In  tbB  R.  a,  that  bad  been  relied  on  in 
sapport  of  the  ofcgectioiL  (g  60, 1  R. 
a  p.  799.)  id. 

Tide  anto^  214^ 


ESGAPB. 
Tide  QBMam,  1. 


KSTOPPEL. 

1.  In  an  action,  to  rooorer  the  poneenon 
of  family  portraitB^  by  one  having  a 
paper  tiUe  m>m  the  original  owner  (the 
plaintiff 'b  paternal  grandmother) ;  it  ap- 
pearing that  the  plaintiff  had  pennitted 
his  fother  to  have  the  poeaeBsion  of 
them  for  Beveral  yean,  and  that  the 
latter  to(^  them  to  the  readeooe  of  the 
defendantB}  and  left  them  there  tempo- 
larily,  (one  defendant  being  his  daugh- 
ter, and  the  other  the  hns^md  of  such 
daoghter,)  the  plaintiff  does  not  forfeit 
his  right  of  property,  because  the  de- 
fendants, to  his  knowledge,  and  witii- 
oat  objection  from  him,  repaired  the 
pictores  while  in  their  possession,  at 
tiieir  own  expense,  they  not  then  claim- 
ing title,  and  the  plamtiff  not  having 
disclaimed  it  HmU  v.  MmUrie  af3t 
wife,  631 

2.  DedarationB,  made  by  the  plaintiff, 
tending  to  show  that  he  was  not  the 
owner,  though  competent  as  evidence 
against  ^him  on  the  question  of  title, 
cannot  operate  as  an  estoppd  to  his 
daim  of  property,  when  it  does  not  ap- 
pear that  such  declarations  ever  came 
to  the  knowledge  of  the  defendants, 
or  have  been  acted  upon  by  them.    id. 

3.  The  &cts  that;  the  father,  in  his  life- 
time, brought  an  action  against  the  de- 
fendants, and  which  was  pending  when 
he  died,  to  recover  possession  of  the 
portraits,  and  made  an  affidavit  that  he 
was  the  owner  of  them,  and  that  the 
plaintiff  signed  an  undertaking  in  that 
action  as  surety  for  his  fi&ther,  is  no 
bar  to  an  action  by  the  son,  to  recover 
the  property,  after  his  father's  death,  it 
not  appearing  that  the  son  ever  saw 
such  affidavit,  and  it  also  i^pearing  that 
the  father  was  advised  when  he  com- 


menced such  suit,  that  it  shoold  be 
brought  by  his  son  as  owner,  but  oonld 
he  maintained  by  the  father  as  bailee; 
nor  do  such  fiicts  estop  the  plaintiff  fiom 
claiming  title  as  owner,  as  against  de- 
fendants who  have  no  daim  of  tit&e^ 
or  right  of  poooeoaion  coufeired,  or  at- 
tempted to  be  oonfexred  on  tbem,  hf 
any  one  claiming  to  own  them,  or  the 
light  to  have  the  posseanon  of  them.  idL 

4b  Although  a  defendant  may  be  entitled, 
equitably,  to  an  allowance^  on  the  trial, 
for  services  rendered  and  matantis 
fyimished  to  the  plaintiff  after  suit 
brought,  yet,  if  on  the  trial  an  inqoiiy 
into  them,  subsequent  to  suit  brought, 
is  excluded  by  the  Court  on  the  de- 
fendant's motion  and  objectioii,  soch 
defendant  cannot  object,  on  appeal  from 
the  judgment,  that  he  was  not  allowed 
for  such  matters  furnished  sabseqaent 
to  suit  brought.    Ibrd  v.  Jkmd    569 

6.  When  a  pisiintiff;  under  a  oontrKt  be- 
tween him  and  one  of  several  defend- 
ants, and  under  subsequent  oontrKla 
between  such  defendant  and  his  oo- 
defendants,  in  relation  to  the  aama 
matter,  claims,  in  good  &ith,  a  right  to 
be  boarded  without  cbaige,  as  doe  to 
him  upon  a  just  constructioD  of  soch 
contracts,  and  such  board  has  been 
furnished  under  such  daim,  and  as  of 
right  due  to  the  plaiotiii;  the  defeod- 
BDts  so  ftunishing  it  camiot  recover  of 
the  plaintiff  for  its  value,  though  the 
Court  may  think  the  plaintiff^s  cooatnio* 
tion  of  the  cooitracts  erroneoos.       H 

Tide  Shebifv,  6. 

LiFB  Ihsubahob,  fi. 


BTICTION. 

tide  Landlord  and  TnrAin;  1, 1 
Lebbor  and  LuBKJ^  9^ 


ETIDENCE. 

1.  Any  evidence  which  is  material  to  the 
iasue^  though  given  on  the  crosftex- 
amination  d  a  witnessi  does  not  coo- 
dude  the  party  cross-examining.  *!%• 
matters  thus  testified  to  are  not  to  be 
treated  as  collateral  matters,  in  neped 
to  whidi  a  witness  cannot  be  contnr 
dieted.  It  is  error,  to  predude  a  par^ 
from  showmg  the  truth  of  the  cas%  in 
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reepeot  to  suoh  mfttters,  sotwithBtand- 
Ing  the  evidenoe  BOtight  to  be  oontra- 
dicted  was  elioited  by  his  croas-exaim- 
nation.    MiUar,  Cairnty,  169 

%  When  improper  or  irrelevant  evidenoe 
^  has  been  admitted  by  a  referee,  the 
error  in  its  admission  will  be  disre- 
garded If  it  mamfestiy  appears  that  the 
evidenoe  could  not  hifive  influenced  his 
deciflion,  and  that  his  oonclusions  must 
have  been  the  same,  had  it  not  been 
received.    BdmoniY.  CMemcuk      188 

8.  A  bill  of  exchange,  drawn  upon  an 
incorporated  Company,  and  accepted 
by  its  president,  is  presomptive  evi- 
denoe that  it  was  founded  on  a  sulBr 
dent  consideration  and  was  drawn  for 
legitunate  purposes  within  the  purview 
oi  the  charter  of  the  Company.         tdL 

4.  In  on  action  in  which  the  plaintiff  relies 
upofe  the  validity  of  the  bill  as  bindmg 
the  Company,  the  burthen  of  prool^ 
when  fts  validity  is  denied,  as  drawn 
for  purposes  not  within  the  lawftd 
powers  of  the  Company,  rests  upon  the 
defendant  id. 

6.  In  an  action  against  an  individual 
stodcholder  of  an  incorporated  Com- 
pany, by  whose  charter  the  stodchold- 
ers  are  made  liable  for  its  unsatisfied 
debts — ^the  record  of  a  judgment  against 
the  Company,  and  an  execution  thereon 
returned  unsatisfied,  are  prirAd  facie 
evidence  that  the  debt  so  recovered 
was  a  valid  debt  of  the  Company,  and 
the  burthen  of  proving  collusion  or 
mistake  is  cast  upon  the  defendant  id. 

$  A  bank  check,  in  the  hand;*  ?)f  the 
drawer,  paid  by  him,  is  not  evidence, 
per  ae,  of*  a  debt  due  to  him  from  the 
payee;  but  when  it  is  shown  that  the 
check  was  in  fiict  lent  to  the  payee,  it 
may  be  read  in  evidence  to  prove  the 
amount  of  the  loan.  A  draft,  in  the 
hands  of  an  acceptor,  and  paid  by  him, 
is  not  evidence  of  a  debt  due  to  him 
finom  the  drawer;  but  on  the  contrary, 
the  presumption  of  lat7  is,  that  the  draft 
was  drawn  against  funds  of  the  drawer, 
then  in  his  hands.  In  order  to  charge 
the  drawer  of  a  bank  check,  it  is  not 
necessary  to  show  presentment  for  pay- 
ment and  refusal,  if  it  is  proved  that, 
at  the  time,  he  had  no  fiinds  in  the 
bank  upon  which  the  check  was  drawn. 
Beddmoion  v.  Oiknan.  235 


t.  When  an  account  has  been  rendered 
to  a  defendant  which,  on  the  trial,  he 
refuses  to  produce,  and  which,  it  ap- 
pears, was  transcribed  from  the  ledger 
of  the  plaintiff  the  account  in  the  led- 
ger is  good  secondary  evidence.  But 
when  no  reason  is  shown  for  not  pro- 
ducing the  ledger,  a  copy  of  the  ao- 
count  taken  from  the  ledger  cannot  be 
received,  as  it  is  plainly  not  the  best 
seccmdary  evidenoe  which,  the  plain- 
ti£b  had  it  in  their  power,  to-  give. 
The  American  cases  have  established 
that  there  are  grades  in  secondary  evi- 
dence^ and  the  true  rule  deducible  from 
them  is,  undoubtedly,  that  laid  down 
by  Kr.  Gbsenlba]*;  namely,  **That, 
if  from  the  nature  of  the  case  itself  it  is 
manifest  that  a  more  satisfactory  kind 
of  secondary  evidence  exists  the  party 
will  be  required  to  produce  it,  but 
when  the  nature  of  the  case  does  not 
disdoee  the  existence  of  such  bettw 
evidence^  the  objector  must  prove  its 
existence,  and  must  also  prove  that  it 
was  known  to  the  other  party  in  sea- 
son to  have  been  produoed  on  the 
trial"  id. 

8.  The  referee  in  this  cause,  overruling 
the  objection  of  the  counsel  for  the  de- 
fendant had  admitted  in  evidenoe  a 
copy  of  an  account,  taken  ttom  a  led- 
ger, admitted  to  be  in  the  possession 
of  the  plaintiflb,  as  proof  of  the  con- 
tents of  an  account  which,  it  was  al- 
leged, had  been  rendered  to  the  defen- 
dimt 

Hdd,  that  the  evidence  ought  not  to  have 
been  received,  and  that,  for  this  error, 
the  judgment  upon  the  report  of  the 
referee  must  be  reversed,  and  a  new 
trial  ordered.   Costs  to  abide  event  id. 

9.  When  an  agent  or  servant  performs  an 
act  which  it  was  for  the  manifest  bene- 
fit of  his  principal  or  master,  should  be 
performed,  the  assent  and  authority  of 
such  principal  or  master  to  the  per- 
formance of  the  act  will  be  imptied. 
I\uins  V.  OoliBman.  821 

1 0.  The  endorsement,  by  a  sheriff;  or  other 
officer,  of  the  time  of  the  receipt  of  a 
"summons"  in  an  action,  is  not,  of  it- 
self evidence  of  the  fact  bo  as  to  show 
the  time  of  the  commencement  of  an 
action,  within  the  99th  section  of  the 
Code.  There  not  being  any  statutory 
provision  requiriiig  sudi  an  endorse- 
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muA,  as  in  oise  of  an  ezecntion,  the 
role  which  admitB,  as  eyideooe,  such 
endonement  in  the  latter  case,  does 
not  applj.    WardweU  y.  Fairick.    406 

11.  Questions  of  ftct  to  be  determined 
upon  conflicting  eridenoe,  and  as  to 
the  credibility  of  the  witnesses  by 
whom  sodi  evidence  is  giTen,  it  is  the 
province  of.  the  jniy  to  decide.  Their 
verdict  will  not  be  set  aside^  on  the 
ground  that  it  is  not  wananted  by  the 
evidence^  unless  it  is  dearly  wrong. 
WMUng  v.  (His,  420 

12.  In  such  a  case^  if  irrelevant  and  in- 
competent testimony  is  admitted  against 
the  okgectum  of  the  delSondant,  a  v^ordict 
against  him  will  be  set  aside,  when  8U(di 
testuDony  was  calculated  to  preju(Uoe 
his  defence  with  the  jury.  id. 

13.  When  the  main  qnesticm  was  whe- 
ther the  defendant,  felsely  and  ihradu- 
lently,  and  to  the  damage  of  the  plain- 
tiffa,  represented  a  third  person  to  be 
worttiy  of  credit  evidence  that,  the 
defendant,  on  a  sabsequent  settlement 
of  his  claims  with  such  third  peraon, 
by  taking  payment  in  goods^  received 
some  of  the  goods  sold,  by  the  plain- 
tiff to  sudi  third  person  throa^  the 
alleged  fhind  of  the  defendant,  is  inad- 
missible, when  no  attempt  has  been 
made  to  prove  that  the  defendant  knew 
that  fact,  at  the  time  he  accepted  such 
goods.  idL 

14.  So  also^  is  evidence  that,  a  vntness 
for  the  plaintifb  heard  that  the  defen- 
dant, after  the  alleged  fraud,  went  to 
the  residence  of  such  third  person,  to 
obtain  a  settlement  and  payment  of  the 
amoimt  owing  to  the  defendant  from 
such  third  person.  id, 

16.  It  is  error  to  preclude  the  defendant 
from  putting  questioDS  to  a  witness  for 
the  plaintiffH,  pertinent  to  matters  as  to 
which  he  had  been  examined  by  the 
latter,  and  excluding  his  answers,  when 
competent  and  material.  id. 

16.  The  oonsideratton  of  the  Uiree  notes, 
on  which  this  suit  was  brought^  was  a 
purchase  of  goods  made  by  the  defen- 
dant from  the  firm  of  Whitlock,  Fre- 
neau,  Anderson  &  Co.,  the  payees  in 
the  notes,  and  the  sole  defence  was, 
that  when  the  goods  were  purchased, 
one  Yoee  was  a  partner  in  the  fiim. 


and  ought,  thenfen^  to  have  been 
made  a  plaintiff  in  the  actioQ.  It  ap- 
peared, however,  that  the  Dotes  in  aiit 
were  a  renevral  of  those  first  given  lor 
the  goods,  and  that  before  this  rs* 
newal  Vose  had  ceased  to  be  a  pvt- 
ner.     WhUloekY.  McKeckm.        42T 


17.  Bisidt  that  as  the  complaint  aveoed 
that,  the  plaintifls  are  the  pajees  in 
the  notes  menttooed,  and  that  they  are 
the  lawful  holders  aod  ownen  thenoC 
and  these  allegationB  are  not  denied  in 
the  answer;  mo  fact  that  Yose  was  a 
partner  when  the  goods  were  pordused 
was  wholly  immaterial,  and  that  upon 
this  ground  alone  the  plaintiib  were 
entitled  to  Judgment  id. 

18.  Mdd  further,  that  it  was  oompetant 
to  the  piftlntiffh  to  show  that  before  the 
notes  in  suit  vrere  given,  Yose  had  re- 
tired from  the  firm,  and  had  assigned 
to  the  plaintiifii  all  his  interest  in  the 
debt  which  the  notes  represented,  ainoe 
the  neceasaiy  effect  of  the  evidence 
was  to  prove  that  the  plaintiO,  as  tlM 
sole  owneiB  of  the  debt,  were  the  sole 
owners  of  the  notes,  thus  effeotnallj 
disproving  the  allegation  that  Yoee 
(who,  it  was  thus  shown,  nefer  had 
any  interest  in  the  notes)  was  aneoBS- 
saiy  party  to  the  action.  td. 

19.  The  objection  that  this  evidenoeooglit 
not  to  have  been  received,  aa  ii  tended 
to  show  that  the  plaintifls  were  aoing; 
in  part,  as  the  assignees  of  Yose,  al- 
though no  such  asEdgnment  was  stated 
in  the  complaint^  was  certainly  ground- 
less. The  evidence,  on  the  oontniy, 
proved  that  as  the  notes,  when  deli- 
vered, belonged  wholly  to  the  plain- 
tifib,  no  assignment  from  Yose  was  ne- 
cessary or  could  have  beeamada  Al- 
though, under  the  statute,  when  the 
wordte,  "&  Ca''  are  added  to  the  name 
of  a  mercantile  firm,  they  raise  a  pre- 
sumption that  there  is  a  partner  not 
named,  yet  this  presumption  may  be 
overcome  by  positive  proof)  and  in  the 
opinion  of  the  Court  was  so  overconi^ 
on  the  trial  of  this  action.  It  was 
proved,  that  although  the  notes  were 
given  to  the  firm  of  Whitlock,  Vn- 
neau  Anderson  ft  Co.,  yet  the  pUuntifi 
were  in  fact  the  sole  payeesi  ^ 

20.  Eugene  W.McGarty,  being  the  owner 
of  a  dwelling  house,  (covered  by  a  inor^ 
gage  owned  by  the  plaintifi;)  insored 
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(he  BAsne  againrt  loflB  by  fire ;  the  lofls, 
if  anji  being,  by  the  terms  of  the  po- 
licy, made  payable  to  "Seth  Grosre- 
nor"  (the  pLuntiff),  "  mortgagee."  In 
an  action  by  the  plaintiff  upon  the  po- 
licy, thifl  Court,  holding  in  obedience 
to  The  Ikuder^  Ins.  Go,  y.  Bobei%  and 
to  TUku  T.  Kingston  Mil  Ins.  Co,  that, 
no  acts  of  tiie  mortgagor,  done  after 
the  issuing  of  the  policy,  could  affect 
the  rights  of  the  mortgagee  under  it^  or 
to  recover  upon  it ;  also  held^  that  the 
admission  of  evidence  that,  when  the 
defendants  were  appUed  to,  to  issue  the 
policy,  th^  were  told  that  the  interest 
of  the  mortgagee  was  to  be  ussured, 
and  they  advised,  as  the  best  mode^  the 
insertion  of  his  name  in  the  policy,  as 
it  was  done;  could  not  prejudice  the 
defendants,  and  was  not,  therefore,  an 
error  entitling  them  to  a  new  trial 
Orowenor  v.  The  AUanUc  Rre  Iiuu- 
ranee  Oo,  o/BrocMytL  469 

91.  The  mortgage,  owned  by  the  plain- 
as,  being  one  that  the  insured  had  ex- 
ecuted to  £.  Kellogg,  and  the  latter 
had  assigned  to  the  plaintifl^  at  the 
same  time  guaranteemg  its  payment ; 
it  was  aiho  held  that  Kellogg  was,  un- 
der the  code^  a  competent  witness  for 
the  plaintiff:  The  action  cannot,  by 
reason  of  Kellogg  having  given  such  a 
guaranty  to  the  plaintiff;  be  said  to  be 
wuoecuted  for  the  immediate  benefit  of 
Kellogg.  At  most^  he  is  merely  inte- 
rested in  the  result  id 

33.  The  &ct,  that  the  mortgage  has  been 
foreclosed,  and  the  mortgaged  property 
sold,  and  a  part  of  the  mortgage  debt 
thereby  paid,  cannot  be  made  available 
to  the  insurer,  as  a  partial  defence  to 
an  action  on  tiiie  poiky,  when  no  such 
defence  is  set  up  in  his  answer.        id 

Tide  Aonov,  8. 
Shxrot,  6. 
DEYiaa,  8,  5. 
Insubavob,  2. 
GuABAinT,  3, 3 ;  and  ante^  431. 


FAOTOBS  OB  AGENTS. 

L  When  an  agent  has  a  general  autho- 
rity to  sell  gcK>ds^  entrusted  to  him  by 
the  owner,  or  is  held  oat  to  the  world 


by  his  principal  as  posBesidng  that  au- 
thority, a  sale  made  by  him  to  an  inno- 
cent purchaser,  although  in  violation 
of  his  duty,  and  of  his  secret  instruo 
tions,  cannot  be  impeached.  But  the 
mere  possession  of  goods,  by  a  factor  or 
conmiission  merchant,  is  not  evidence 
to  the  world  that  he  has  an  unlimited 
authority  to  sell  them,  so  as  to  preclude 
the  owner  fimm  impeaching  a  sale  made 
by  him,  by  showing  that  the  g^oods  were 
entrusted  to  him  for  a  wholly  different 
purpose.   Oo(^  v.  BealedbAdame,   497 

2.  It  is  true,  there  are  some  dicta  that 
support  this  proposition,  and  that  have 
led  to  its  adoption  by  some  of  the  text 
writers ;  but  there  is  no  express  acyu- 
dication,  and  the  cases  relied  on  as  jus- 
tifying it,  when  carefully  examined, 
are  found  to  >lead  to  an  opposite  con- 
clusion, id. 

3.  A  sale  made  by  a  factor  or  agent  not 
entrosted  -vnth  the  documentaiy  evi- 
dence of  title,  or  with  the  goods  them- 
selves for  the  purpose  of  sale,  is  not 
rendered  valid  by  &e  provisions  of  the 
Factors*  Act  On  the  contrary,  the 
6th  section  of  the  act  by  a  necessary 
implication,  dedares  such  a  sale  to  be 
void.  id. 


FEEtB  INSURANCB. 

The  insurance,  in  this  case,  by  a  poliqy 
against  fire,  was  upon  "the  printing, 
and  book  materials,  stock,  paper,  stereo- 
type plates,  fixtures,  printed  books,  and 
steam-engine,  and  machinery,  contained 
in  the  buildings,  described  in  the  policy, 
and  privileged  for  a  printing  office, 
bindery,  and  book  store,  and  steam 
boiler  in  the  yard."  The  Jury  found 
that  when  the  policy  was  effected,  the 
use  of  camphene  for  fine  woric  m  the 
printing  of  books^  was  a  general  and 
established  usage  among  printers,  and 
tiiat  its  use  for  this  purpose  was  not 
only  more  advantageous  than  that  of 
any  other  article,  but  was  necessary. 
The  8th  condition,  annexed  to  the.  po- 
licy, provided  among  other  things,  that 
the  (>>mpany  should  not  be  liaUe  for  a 
loss  by  fire,  "  occasioned  by  camphene 
or  other  inflammable  liquid."  The  loss 
daimed,  in  the  opmion  of  the  Court, 
was  not  "occasioned  by  camphene," 
in  the  true  meaning  of  ibe  exception. 
JBiwpar  V.  The  CHty  AmKranoe  Ch,     620 
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L  Bdd,  that  ander  the  finding  of  the 
Jniy,  the  defendants,  when  &e  policy^ 
was  effected,  were  chargeable  with  a 
knowledge  of  the  fiust,  that  camphene 
was  one  of  the  materiala  naed  by  the 
p]amtii&  in  the  printing  of  books^  and, 
oonaequently,  tlutt  ite  use  for  this  pnr^ 
pose  was  as  effectually  protected,  by 
the  general  words  of  the  policy,  as  if  It 
had  been  authorized  in  tenua  id. 

9.  ffddf  that  evidence  of  the  general  and 
established  usage  of  printers  was  pro- 
perly admitted.  id. 

8.  BbH,  that  as  camj^ene  was  an  article 
covered  by  the  policy,  the  defendants 
took  upon  themselvae  the  risk  of  any 
and  every  loss  incident  to,  or  resulting 
from  its  use.  id. 

4.  EeH  that  by  this  construction,  the  ex- 
ception in  the  8th  condition  of  the 
policy  was  not  wholly  superseded,  since 
it  might  still  operate  to  exempt  the 
defendants  from  a  loss  occasioned  by 
the  use  of  camphene  for  any  other  pur- 
pose than  as  a  material  for  the  printing 
ofbooks.  id. 

Vide  iNBUBANcni,  1,  2,  9;  and  ante, 
469  and  607. 


FRAUD. 
Vide  169  and  281. 


FRAUDS;  STATUTE  OF. 

1.  The  payee  and  first  endorser  of  a  note^ 
camiot  recover  against  the  second  en- 
dorser, either  in  an  action  on  the  note 
itself,  or  on  the  allegation  and  proof  of 
a  verbal  agreement,  that  the  note  vras 
endorsed  by  the  second  endorser  to 
accommodate  the  maker,  and  to  secure 
payment  to  the  first  endorser,  of  a  loan 
of  money  made  to  the  maker  on  the 
security  of  such  endorsement,  and  on 
the  agreement  of  the  second  endorser 
to  pay  the  note  at  maturity,  if  the 
maker  did  not    ffauek  t.  HmuL    481. 


3.  To  allow  a  recovery  in  such  a 
would  violate  the  rule  which  prohibits 
the  clear  legal  import  of  a  written  con- 
tract to  be  varied  by  parol,  and  would 
violate  the  Statute  of  fiwuds,  which  de- 
daxes  all  agreements  to  answer  for  the 


debt  er  defindt  of  another,  mdces  in 
writing  and  subscribed  by  Uie  part^  to 
be  charged,  to  be  void.  H 

8.  A  request  by  the  defendant  to  the 
plaintifll  to  attend,  as  phyadan  and 
surgeon,  upon  a  third  person,  and  a 
promise  by  the  defendsnt  to  the  plain- 
tiff that,  if  he  will  so  attend,  the  de- 
fendant will  pay  therefor,  and  the  be- 
stowing of  scbch  attendance  bj  the 
plainti^  upon  such  request,  and  refy- 
ing  solely  upon  such  promise,  render 
the  defendant  liable  to  pay  irhat  endi 
attendance  is  reasonably  worth.  Ha 
promise  need  not  be  in  writing  to  be 
obligatory.  It  is  an  original  undertak- 
ing. The  fiict  that  he  was  under  no 
9bligation,  prior  to  making  such  request 
and  promise,  to  furnish  or  procoie  sach 
attendance,  does  not  make  it  eesential 
to  the  TaUdity  of  such  a  pramiae^  that 
it  be  In  writing.   '  EBm/ord  v.  Bf- 


gw8. 


441 


4.  But  the  defendmt  in  such  a  caee  may, 
at  any  time,  give  notice  to  the  plaintiff 
that  he  will  not  be  liable  for  attendance 
or  services  subsequently  rendered,  and 
on  so  domg,  the  plaintiff  can  make  no 
ffiiMin  on  bMn  for  services  or  attendance 
subsequent  to  such  notioa  ^ 


FREIGHT. 


1. 


Vide  ante^  1T7. 


O 

GUARAKTT. 

A  guaranty,  before  the  Code,  was 
assignable,  so  as  to  give  an  eqnitaWe 
title  to  the  assignee,  althongh  he  ooud 
not  sue  thereon  in  his  own  name;  bu^ 
under  the  Code,  it  is  not  merely  aaaigj- 
able,  but  the  action  thereon  must  be 
brought  in  the  name  of  the  assignee 
as  the  real  party  in  interert.  Sm^J- 
Shan,  3" 

2.  There  is  no  presumption  and  no  nde 
of  law  that  can  warrant  a  Ckrart  or  jejT 
to  infer,  from  the  mere  feet  that  the 
body  of  an  mstrument  or  endoraemPM 
is  not  in  the  hand-writing  of  the  aigi^ 
that  H  has  been  altered,  or  that  it  *a 
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not  Kppotn  in  the  same  Ibim  when  the 
dgnatore  waa  mada  id. 

3.  When  droamstanoes  of  suspicion  are 
proved,  the  party  daiming  under  the 
paper  may,  properly,  be  required  to 
satisfy  a  jury  that  it  was  signed  in  the 
fbnn  in  which  it  appears;  but  in  all 
other  cases,  the  plamtiff  is  bound  to 
prove  the  signature  alone,  which  is 
prima  fade  evidence  that  the  defend- 
ant contracted  the  obligation  that  the 
paper  impcMTts.  id. 


INJUNCTION. 
Vide  PRAcncB;  (IvjuvcnOK.) 


INN-EEEPBB. 

1.  In  an  action,  by  a  goest,  against  an 
inn-keeper  to  charge  him  with  tiie  loss 
of  money  or  valuable  articles,  It  is  a 
good  defence,  that  actual  notice  had 
been  given  to  the  plaintifli;  that  a  safe 
had  been  provided  for  tha  purpose  men- 
tioned in  the  act  "to  regulate  the 
liability  of  hotel-keepers,"  although  no 
notice,  stating  that  fact,  was  posted,  at 
the  time^  in  the  room  occupied  by  such 
guest  The  act,  although  not  in  terms 
yet  by  a  neceanry  implication,  sanc- 
tions the  defencOi  Purvis  v.  Cbfe- 
man.  321 


INSURANOE. 

1.  The  American  Kntual  Insoranoe  Com- 
pany of  Amsterdam,  having  insured  the 
plainttflh  against  loss  or  dunage  by  fire^ 
and  having  issued  some  nineteen  other 
policiee  insuring  the  like  number  of 
other  persons  or  firms;  its  agent,  while 
such  policies  were  in  force,  entered 
into  an  agreement  with  the  defendants. 
The  Commercial  Fire  and  Marine  In- 
surance Company,  of  Jersey  City,  by 
which  agreement  the  latter  "reinsure 
the  American  Mutual  Insurance  Com- 
pany of  Amsterdam,  upon  the  foUow- 
ing  policies  issued  by  them,**  (specify- 
ing the  said  twenty  policies,)  "  loss,  if 
any,  payable  to  the  aanired  upon  the 
same  terms  and  conditions,  and  at  same 
time^  m  oontained  in  the  oiigiiial  poli- 


cies. Beinsored  from  November  SOth, 
1864^  12  o'clock,  at  noon,  to  the  expira- 
tion of  the  policy.'* 

2.  Hddf  that  such  agreement  was  a  con- 
tract of  reinsurance,  and  that  the  plain- 
tiffs could  not  sue  npon  it  That  any 
moneys  recoverable  under  it,  for  a 
breach  of  it,  would  be  the  property  and 
assets  of  the  Company  so  reinsured. 
That  the  plaintiffs  had  no  right  to  such 
moneys,  nor  any  lien  upon  them  to 
satisfy  a  loss  under  the  pc^cy  issued  to 
them,  notwithstanding  the  Company 
which  insured  them  hjAd  &iled  before 
such  loss  occurred.  That  the  word 
"  assured"  in  such  agreement  meant  the 
Company  re-insured,  and  not  the. as- 
sured in  the  original  policies,  and  that 
it  could  not  be  shown  by  parol  that  it 
was  the  understanding  between  the 
defendant  and  such  agent  at  the  time 
the  agreement  was  executed  that  the 
word,  "assured,"  as  used  therein,  was 
intended  to  apply  to,  and  designate  the 
persons  insured  by  the  original  polidesL 
Carrinffton  et  al  y.  Com.  Fire  and 
Marine  Ine,  Co,  Jereey  OUy.  152 

8.  Although  the  maxim  that  "coum 
proxma  non  rtmoia  apecUxtwr^^^  is  the 
rule  that  governs  the  liability  of  In- 
surers, yet  in  its  application,  the  words, 
"proximate  cause,"  are  not  to  be  un- 
derstood in  their  strict  and  limited 
sense,  as  meaning  only  the  cause  that 
immediately  precedes  and  directly  oc- 
casions a  Toes.  THUion  v.  The  SamiUan 
Fire  Ina.  tJo,  867 

4  The  maxim,  understood  hi  this  limited 
sense!  would  confine  the  liability  of 
insurers  to  losses  produced  solely  by 
the  direct  agency  of  a  peril,  insured 
against^  upon  ^e  property  msured.  id, 

5.  It  is  settled  now,  however,  that  in- 
surers, both  upon  Marine  and  Fire  Po- 
licies, are  not  only  responsible  for  losses 
produced  by  the  direct  action  of  a  peril 
insured  against,  but  for  losses  in  tiieir 
nature  consequential.  id, 

8.  The  general  rule  may  be  stated  in  these 
words,  that  insurers  are  not  liable  for 
consequential  losses^  other  than  sudi 
as  are  physically  or  legally  necessary, 
imleas  it  appears  that  the  property 
insured,  was  involved  ina  peril  inmired 
against^  and  must  have  perished  ih>m 
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that  cmam,  had  the  peril  oontiinifid  to 
openitau  id, 

Y.  Under  this  oonditlon,  there  are  two 
dasBea  of  oonaequential  kaaes,  for  which 
insurers  are  held  to  be  answerable  ; 
first,  where  the  loas,  although  not  a 
neceasary,  is  a  natural  oonsequence  c^ 
the  peril  insured  against^  by  natural, 
meaning  a  usual  and  probable  conse- 
quenoe,  and  such,  therefore,  as  it  is 
reasonable  to  believe,  was  in  the  oon- 
tomplation  of  the  parties,  when  the 
contract  was  made^  4d. 

8.  Second,  where  the  property  insured  is 
extricated  from^the  peril  by  which  it 
must  have  been  deraojed  by  means 
not  antidpated  by  the  parties,  but  by 
which  it  is  taken  from,  and  never  again 
restored  to  the  possession  of  the  as- 
sured. icL 

9.  Bddf  that  a  loss  by  the  stealing  of 
goods  at  a  fire  in  a  large  and  populous 
city,  is  a  consequential  loss  that  may, 
properly,  bo  referred  to  each  of  these 
two  classes,  and  is,  therefore,  recover^ 
able,  (although  fire  is  the  only  risk 
mentioned  in  the  policy,)  as  a  loss  oc- 
casioned by  fire. 

10.  Under  the  conditions  in  a  policy  of 
insurance  against  fire.  It  is  the  duty  of 
the  assured  to  deliver  to  the  Company, 
as  a  pert  of  the  preliminary  proofii,  a 
just  and  true  account  of  his  loss ;  and 
the  delivery  of  this  account  is  a  condi- 
tion precedent  to  his  maintenance  of 
an  action  for  the  recoveiy  of  the  loaa. 
Irving  v.  The  JExcdsior  FSre  J^Mttranee 
Co.  601 

11.  The  assured  is  bound  by  the  state- 
ment thus  delivered,  and  cannot,  upon 
the  trial,  impeach  its  truth,  and  recover 
upon  testimony  showing  a  different 
state  of  fitcts  fi^m  that  which  it  con- 
tains, id. 

12.  A  witness,  alleged  to  be  a  partner  of 
the  plaintiff,  was  examined  on  the  trial 
to  show  the  nature  of  the  plaintiff's 
interest  in  the  property  insured,  and 
it  was  insisted  on  the  pert  of  the  de- 
fendants that  his  testimony  was  incon- 
sistent with  the  statement  delivered  by 
the  plaintiff  to  the  Oompany,  and, 
therefore^  ought  not  to  have  been  re- 
oeived.  id 


la  Bat  the  Oourt  held  that  there  w»  a 
substantial  agreemefnt  between  the 
statements  and  the  testimony,  and  that 
the  latter  was  rather  explanatory  than 
contradictory,  and  that  the  neoesaaiy 
result  of  botii  was  tiiat,  the  plaintifl^  if 
not  the  legal,  was  the  equit^)le  ow&er 
of  all  liie  property  insured. 

Bdd,  therefore,  that  the  property,  on 
which  the  loss  was  claimed,  imd  ^riiich 
was  a  stodc  of  goods,  in  a  certain  storey 
was  properly  described  in  the  policy  as 
"  his  (L  e.  the  plaintiff's}  stock,"  there 
being  no  other  goods  m  the  store  to 
whi^  the  desoription  oould  be  ap- 
plied, id. 

14.  Seld,  that  it  oould  not  be  doubted 
that  the  plaintiff  meant  to  corer  by  an 
insurance,  «n<i  the  defendantB  meaat 
to  insure  the  vwy  jwoperty  destrqjed, 
and  this  intention  the  Court  was  bound 
to  carry  into  eflfect,  if  this  could  be 
done  without  violating  the  ruks  of 
law.  ^ 

15.  The  genend  rale  is  that  the  asnred 
is  not  bound  to  disclose  the  Dabiieof 
his  interest,  whether  legal  or  eqmtabl^ 
a  several  or  an  undivided  shares  unkss 
the  discdoBure  is  material  to  the  risk; 
and  in  the  case  before  the  Court,  whe- 
ther the  property  insured  was  "hiB" 
(thepUuntiff's)  at  law  or  in  equity,  m 
plainly  immfttorifti  The  nature  of  hia 
ownership  oould  not  possibly  alter  or 
affect  the  character  of  the  risk.       t^ 


16.  ^eU;  that  this  view  of  the  plamtiffs 
rights  was  not  forbidden  or  varied  by 
a  condition  in  the  poficy,  that  "if  the 
interest  in  the  property  be  a  leasehold 
interest  or  other  interest  not  absoiate, 
it  must  be  so  represented  to  the  Com- 
pany, and  expressed  in  the  policy  m 
writing,  otherwise  the  hisoraDoe  shafl 
be  void."  •* 

17.  The  plaintiff's  mterest  in  the  pro- 
perty was  not  qualified  or  contingent, 
but  in  the  ftillest  sense  of  the  te™  « 
absolute.  The  property  betongod  to 
him  in  his  own  right,  and  not  as  a 
trustee  for  another;  and  if  his  intaert 
was  merely  equitable,  it  was  m^na- 
ture  as  absolute  as  a  legal  owpershift 
and  hence  the  condition  in  the  pofi^ 
did  not  require  it  to  be  disclosed.    »> 

18.  ifeU;  that  ereu  if  the  intWBrt  of  fl« 
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plaliitifl;  in  ttie  properly  insured,  was 
that  of  a  partner,  stOl  his  interest  was 
properly  described  hi  the  policy,  and 
was  msiired  to  its  aotoal  extent       id. 

19.  That  an  insoranoe  made  by  a  partner 
on  partnership  property,  although  made 
in  his  own  name,  and  expressed  to  be 
on  his  sole  aooount^  protects  his  undi- 
vided share,  so  as  to  entitle  him  in  the 
event  of  a  loss  to  recover  to  the  extent 
of  that  interest,  may  be  regarded  as 
settled  and  undoubted  law.  id, 

90.  The  conclusion,  that  the  decisioDs 
flilly  justify,  is  that  the  plaintiff  would 
be  entitled  to  recover,  to  the  extent  of 
his  own  interest,  even  had  it  been 
proved  that  the  witness  Clark  was  in- 
terested as  his  partner  in  the  stock  of 
goods,  which  the  policy  describes  as 
«'his  (the  pUuntiff*s)  stock,"  for  al- 
though the  description  would  be  lite- 
rally untrue,  yet  in  order  to  cany  into 
effect  the  certain  intention  of  the  par- 
ties it  would  be  construed  as  applying 
not  to  the  whole  stock,  but  to  the 
plaintiff's  undivided  share.  id. 

21.  Lastly,  in  the  opinion  of  the  Courts 
the  tesUmony  tended  to  show  that  the 
copartnership  arrangement  between  the 
plaintiJQr  k  Clark,  gave  to  the  latter  no 
interest  in  the  capital  stock  as  owner, 
but  only  secured  to  him  a  share  of  the 
net  profito  when  realized.  id. 

9SL  If  such  was  the  arrangement  Claric 
oould  assert  no  title  in  the  property  in- 
sured, and,  consequently,  the  property 
was  lightly  described  by  the  plaintiff 
in  the  polu^  as  "his  stock."  Hence 
in  every  possible  aspect  of  the  case  the 
idaintiff  was  entitled  to  judgment    id. 

28.  An  insurance  broker  has  a  lien  for 
the  premiums  paid  by  him  and  his  com- 
missions upon  the  poUdes  which  he  ef- 
fects, even  iHien  it  is  known  to  him 
that  the  person  who  empk>ys  him  is 
merely  an  agent  lor  the  party  assured ; 
and  when  it  is  not  known  to  him  that 
his  employer  is  merely  an  agent,  he 
has  pn^Mbly  a  sunilar  Hen  as  against 
SQcfa  employer,  for  the  general  biSance 
<)fhisaooount  SharpY,  WhippU.  657 

94  But  the  Hen  of  the  broker,  whether 
spedal  or  general,  is  extingidshed, 
when  he  parts  with  the  posseoBion  of 


tlie  poUoies^  by  their  delivsiy  to  the 
assured  or  his  agent  tdL 

26.  The  lien,  however,  again  attaches^ 
or,  in  the  language  of  the  books,  is  re- 
vived, if  the  policies  come  again  into 
his  possession  from  the  person  agiuDst 
whom  the  right  ia  its  origin  existed. 
It  is  not  revived,  if  they  come  into  hto 
hands  from  a  peraon  not  Imown  to  him 
as  his  employer,  or  the  assured,  when 
the  insoranoe  was  effected.  id. 

26.  If  there  IS  no  Hen  when  the  insurance 
is  effected,  no  subsequent  transaction 
between  the  broker  and  the  agent  who 
employed  him  can  create  sudi  a  Hen 
as  against  the  owner  assured.  id. 

27.  An  insurance  "for  whom  it  may  con- 
cern" does  not  necessarily  embrace  aU 
who  may  at  the  time  have  an  insurable 
interest  in  the  property  insured,  but 
the  general  words  are  restricted  to 
those  for  whose  benefit  the  insurance 
was  in  fiict  made,  whose  rights  and 
interests  were  then  meant  to  be  pro- 
tected, id. 

28.  Hence,  when  an  insurance  by  gene- 
ral words  is  made  for  the  exclusive  be- 
nefit of  one  partner,  or  part-owner,  he 
is  entitled,  in  the  event  of  a  loss,  to  re- 
cover the  whole  sum  insured,  when  it 
does  not  exceed  the  value  of  his  inte- 
rest Hence^  also,  as  the  policy  be- 
kmgs  to  him  exclusively,  he  is  entitled 
to  demand  its  possession  from  the  bro- 
ker who  effected  it^  and,  when  neces- 
aaiy,  to  maintain  an  action  in  his  own 
name  against  such  broker  for  its  wrong- 
ful conversion.  id. 

39.  In  order  to  maintain  such  an  action, 
a  demand  and  refosal  are  not  neces- 
sary to  be  proved,  when  it  appears 
that  before  the  actkm  was  oommraoed 
the  broker,  in  vioktion  of  his  duty,  had 
surrendered  to  the  insurers^  or  other- 
wise parted  wiifa  the  possession  of  the 
poHoy.  id. 

30.  A  broker  who  has  oompromised  with 
insurers  liable  for  a  total  loss,  for  a  less 
sum  than  the  amount  then  recoverable^ 
and  has  given  up  the  poH<7',  is  an- 
swerable to  the  owner  assured  for  the 
whole  sum  insured,  and  not  merely  for 
that  which  he  received,  when  it  does 
not  appear  that  he  had  any  authority, 
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expnm  or  ImpUdd,  to  make  the  oom- 
pramiaei  tdL 

31.  So  an  Snsaraooe  broker  is  also  guilty 
of  a  wTongfiil  ooiiTennoii,  who,  having 
obtained  a  judgment  upon  a  poli<7  in 
his  own  name^  usee  the  judgment  for 
his  own  benefit  or  depriyee  the  as- 
sured, by  any  means,  of  the  power  of 
enforcing  its  coUeotion.  icL 

Vide  FoM  iHsnaAjroi^ 

LmlHSDBAKOB) 

KABon  IvsuiULirc]^  apd  ante^ 
469. 


JUBIBDIOnOlif, 
Tide  ante,  646,  6n.* 

JUBT. 
Vide  BviDSNGii  11. 


LANDLOBD  AISTD  TENANT. 

1.  A  wrongftil  eviction  of  a  te^iant  only 
suspends  the  rent  or  excuses  the  tenant 
from  the  payment  of  rent  thereafter 
aocruing,  but  does  not  preivent  the  col- 
lection of  that  which  had  already  ac- 
crued and  become  payable.  La  Forge 
Y.  Eahey,  171 

S.  In  an  action  against  the  tenant  for  the 
nooreey  of  sodi  rent,  the  only  use 
which  the  defendant  could  make  of  a 
subsequent  eviction,  would  be  by  way 
of  a  recoupment  of  the  damages  he  had 
sustained  therefrom.  The  sureties  of  a 
tenant  in  an  action  against  them  fyr 
the  recovery  of  rent  accrued,  cannot 
avail  themselves  of  a  defence  that  would 
be  only  available  to  the  tenant,  by  way 
of  a  recoupment  or  counterKiaim.     id. 

S.  Where  the  tenant  has  a  daim  against 
the  landlord,  which  is  a  distinct  cause 
of  action,  the  sureties,  unless  the  daim 
bas  been  assigned  to  them,  can  have 
no  right  to  use  it  or  any  part  of  it  for 
their  own  benefit  id. 


4.  Whether  the  sureties  under  special 
circumstances,  sodi  as  the  inaolveD^ 
of  the  tenant  or  his  ooUusion  with  the 
landlord,  may  not  be  entitled  to  relief 
in  a  Court  oi  Equity,  is  a  qoestioa 
which  the  Oourt  decUned  to  oonsidei; 
as  in  the  case  before  it  no  fiKSts  show- 
ing a  title  to  any  equitable  relief  wers 
set  forth  in  the  answer.  id. 

Vide  ante^  645. 


Yide  Deyih^  16,  16, 17. 

Lbssob  and  Lbbsd^  1;  ante^ 
436. 


LESSOR  AND  LESSEE. 

1.  An  instrument  in  writmg,  by  which 
one  par^  **agfeea  to  let  for  one  yeir 
from  its  date*'  certain  premises,  and  bj 
which  the  other  party  agrees  to  pay 
th^  stipulated  rent  quarterly,  and  de* 
piijring  that  the'  **  agreement  shaD  ooii* 
tinue  in  foroe  and  effect  for  one  year 
fjfxmk  the  date  hereof"  operates  as  a 
leasee  la  prvsenti:    mtrUnaT.FosL  ^ 

2,  When  a  lessee,  not  being  permitted  U> 
take  poaseesion  of  the  whole  of  demised 
premises,  neverthelesB  ^ters  into  poa* 
session  of  the  residue,  and  oocapiesand 
ei^joys  such  residue,  and  pays  M  rent 
for  two  quarters  without  daimiDg  a 
deduction,  and  is  sued  Ibr  the  third 
quarter's  rent,  be  cannot  set  up  tbeftci 
that  he  at  no  time  had  poonsoon  of 
thewhdle^asabartotheactiOD.  Soch 
a  withholding  of  a  part  is  not  an  evic- 
tion, nor  a  matter  of  equivalent  efleci 
He  must  pay  for  the  part  he  has  enjoy- 
ed, upon  tiie  principle  of  a  ^iiaaasa 
mandL  ^ 

a  When  the  leasor,  in  a  lease  to  two 
persons  as  lessees^  agrees  to  rander 
servioee  of  a  stipolated  character,  fcr 
the  lessees  during  the  kase^  for  a  oom- 

miasion,  and  the  lessees^  before  the  ex- 
piration of  the  leasee  dissolve  their  co- 
partnerahip^  and  thenceforth  each  prose- 
cutes the  same  business  on  his  own 
account  and  solely  ibr  his  own  bensA^ 
such  lessor  is  not  bound  to  render  the 
stipulated  services  fiir  only  one  of  soch 
lessees,  and  his  neglect  or  refusal  to  do 

80  is  no  bar  to  an  action  to  reoow 
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sabseqaentlf  aocraing  Tent,  nor  will  it 
give  to  either  of  each  leeseee  a  riglit  of 
action  whi<di  can  be  interposed  as  a 
counter-claim  in  a  suit  against  the  two 
to  recover  soch  rent  id. 

4u  Nor  will  the  &ct  of  sach  dissolution, 
and  an  agreement  between  the  leasees 
that  each  shall  thenceforth  occupy  sepa- 
rately a  distinct  portion  of  the  demised 
premises,  accompanied  by  such  separate 
and  several  enjoyment,  of  themselves 
and  alone,  aflfecc  the  lessor's  right  to 
maintain  an  action  against  such  lessors 
jointly,  to  recover  the  rent  which,  by 
the  lease  to  them,  th^  stipulated  to 


HEN. 
Vide  iHBiniAirc]^  23,  26. 


LIFE  INSURANCE. 

L  When  a  life  policy  of  insurance  is  re- 
newed, the  poliqy  itself  the  repre^nta- 
tions  made  by  the  assured  when  the 
policy  was  effected,  and  the  certificate 
of  renewal  are  to  be  construed  together, 
and  to  receive,  if  possible,  a  consistent 
interpretation.  Peacock  y.  21.  T.  Life 
Ins,  Co.  388 

Sb  Aa  the  design  and  object  of  the  parties 
is  to  renew  a  pre-existing  contract,  tiie 
terms  employed  will  not  be  deemed  in- 
consistent with  the  conditions  of  the 
policy,  if  they  reasonably  may  be  con- 
strued in  harmony  with  ttiem.  id, 

X  Hence,  when  the  policy  is  renewed, 
upon  the  condition  that  the  assured  is 
then  in  *'good  health,*'  the  words, 
<*good  health,"  in  the  certificate  of  re- 
newal, will  be  construed  in  the  same 
sense  as  the  same  words  in  the  repre- 
sentations made  by  the  assured  when 
the  policy  was  effected,  and  which  were 
declared  to  be  "the  basis  of  the  con- 
tract" id. 

4.  If;  therefore,  the  health  of  the  assured, 
when  the  policy  was  renewed,  was 
substantially  the  same  as  when  it  was 
effected,  and  he  was  then  subject  to  no 
qther  complaints  than  those  he  had  be- 
fi>re  Bpedfled,  the  insurerB^  in  tiie  event 
of  hiB  death,  will  not  be  ezonaed  iK»n 


the  payment  of  the  sum  insured,  upon 
the  ground  that  his  health,  when  the 
insurance  was  renewed,  was  not  posi- 
tively and  absolutely  good.  id. 

5.  When  the  preliminaiyprooifa,  furnished 
in  good  &lth,  to  an  Insurance  Company, 
are  defective,  the  Company  is  bound, 
in  common  fidmess,  to  sugQg;est  the  de- 
fect, and  not  hold  it  hi  reserve^  in  order 
to  delay  the  payment  of  a  loss,  or  com* 
pel  a  new  suit  for  its  recovery.         id. 


HAfilNE  INSURANCE. 

1.  The  insurance,  in  this  case,  was  upon 
goods  '*firom  New  York  by  steamer  or 
steamers  to  Chagres,  at  and  fVom  thence 
by  the  usual  conveyances  across  the 
Isthmus  to  Panama^  and  at  and  fh>m 
thence  by  steamer  or  steamers  to  San 
ITrancisco."  Fan  VaJUoenbuirgh  v.  2'lie 
AakT  Mukwd  Ins  Co.  61 

%  ^eUbyBoBWORTH,  J.— That  the  policy 
covered  three  distinct  voyages  by  dif- 
ferent conveyances,  and  that  the  im- 
plied warranty  of  seaworthiness  attach- 
ed at  the  commencement  oS  each,    'id 

3.  Hdd  contra  by  Hoffmak,  J. — ^That 
although  the  conveyances  were  dif- 
ferent, the  voyage  was  entirej  and  that 
the  implied  warranty  attached  only  at 
the  oommenoement  of  the  voyage  flrom 
New  York.  id. 

4  It  was  found  by  the  Judge,  who  tried 
the  cause  without  a  jury,  that  tiie  goods 
insured  were  damaged  by  being  satu- 
rated with  water  during  thebr  trans- 
portation in  a  flat  boat  on  the  Chagres 
river,  that  the  water  entered  and  came 
into  the  boat  by  reason  of  its  leaking 
when  the  goods  were  put  on  board, 
and  that  such  damage  ^ras  not,  nor 
was  any  part  of  it^  caused  by  rain  or 
spray.  id. 


5.  Held  by  the  Court— That  it  was  a 
necessary  conclusion  ttom  the  fiujts  thus 
found,  that  the  goods  were  not  damaged 
by  the  perils  insured  against,  and  con- 
sequentiy  the  defendants  were  not  an- 
swerable for  the  losSi  id. 
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KASTER  A3SD  SEEYANT. 
Ylde  Bmuniai^  9. 


KOBTaAGB   OF  PERSONAL  PBO- 
PEBTT. 

Vide  BsGEEHEB,  1,  2,  3|  4^  5^  and  6. 


iniKIGIPAL  OOBPOBATION& 

1.  When,  by  an  ordiiiaDoe  of  the  Oorpo- 
ntion  of  the  Oily  of  New  York  a  pier 
is  directed  to  be  built  or  extended,  the 
payment  by  the  Ck>rporation  of  one- 
third  of  tiie  ezpenae  iS)  under  the  ato- 
tute,  a  condition  preoedent  to  the  ao- 
qviaition  by  tiie  Ckirporation  of  a  right 
to  receive  half  of  the  whar&ge^  and 
the  burthen  of  proving  the  payment 
leatB  upon  the  Corporation.  Murray 
Y.  Skarp,  589 

X  The  Btatate  does  not  contemplate  that 
the  Corporation  shall  pay  one-third  of 
the  expense  in  advance  of  the  improve- 
ment^  bnt  it  does  require  that  ita  elec* 
tion,  to  make  audi  payment^  aliall  be 
made  befiure  the  work  is  began,  and 
that  the  payment  shall  be  made  within 
a  reasonable  time  after  the  work  is 
completed.  id, 

3»  Henoe^  if  the  whole  expmod  of  the 
improvemeDt  has  been  borne  b|^  pri- 
vate ownen  who^  for  years,  have  re- 
ceived the  whole  whainge^  the  Corpo- 
ration cannot,  by  offering  to  pay  one- 
third  of  the  original  expense  and  inte- 
rest, place  itself  in  the  same  position, 
and  acquire  the  same  rights,  as  if  sach 

{•ayntient  had  been  made  in  due  season, 
ta  ligh^  by  making  the  payment,  to 
acquire  a  share  of  the  whafiage^  is  ex- 
tingoished.  id. 

4  When  the  private  owners  of  a  iner 
have  an  exdusive  right  to  the  wharf- 
age^ the  Corporation  cannot  legally  de- 
prive them  of  this  right,  by  appropriat- 
ing the  slip,  adjoining  the  pier,  to  the 
puipoaesofapublicfeny.  id. 


6«  If  si9ch  a  power  may  be  exercsiaed  by 
the  Corporation,  It  can  be  so  only  upon 
the  payment  to  the  owners  of  a  just 
oompensation.  id. 


m 

NEaUGENCK 

Yide  PBAonoB,  Apfxai^  8. 
Bhsbift,  7. 
Pabibbbs^  1,  2,  3,  4 

HEW  TRIAL. 

Yide  PKA.oncB. 

EzcusABLB  SBOLBCT ;  and  ante^ 
629. 


PAPERS  OF  SAME  DATE,  BE- 
TWEEN BAMB  PABTIB& 

Yide  Debsob  and  CBBnsoB,  9. 


PAROL  EYIDENCE. 

Yide  Dbbtdb  and  Cbbdhob,  6. 
iRSUBANd^  2 ;  and  aate^  4SL 


PABnESL 

Yide  AaBBEMKHT,  12. 
Devibb^  19,  20. 

GVABAHTT,  L 


PABTNEBa 

L  The  defendant,  owning  a  stone  qoany, 
agreed,  on  the  9th  of  October,  18H 
with  one  Edward  HoUi^  as  fioflovs: 
HoUis  agreed  with  Bettner  to  bM 
stone  in  this  qoarry,  and  fit  tbena  kt 
market,  with  men  and  materials  to  be 
fiuniahed  and  paid  for  by  himself  Bett- 
ner was  to  prooore  them  to  be  drawn 
to  his  dOGk  on  the  Hndson  Bhv,  ve- 
paratory  to  selling  them  there^  or  fcr- 
warding  them  to  New  Totk  to besdd. 

HoUk's  men  were  to  assist  Bettoflrii 
tftftniMtor  in  loading  the  stone  at  the 
qnany,  and  in  loading  them  on  a  boat 
if  sent  to  New  Yoric  lor  sala  HoUis 
was  to  pay  half  the  expense  of  me 
powder,  porohaaed  neoessari^  fiir  tbe 
hnsmoB.  Bettner  was  to  retain  poe- 
aeasion  of  the  stone  and  soil  tb^ 
And  it  was  ftarther  agned  tbit  ^'m 
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net  proceeds  shall  be  equally  divided, 
share  and  share  alike^  one  half  to  said 
HoUis,  and  the  other  to  belong  to  said 
Bettner.'*     OoUer  ▼.  SeUnar,  480 

3.  In  Kovember,  1854^  whJQe  tiie  bnsi- 
ness  was  proeeoated  under  thia  agree- 
ment, the  pUuntiilJ  while  at  woric  on 
acQoining  premises,  was  injured  by  tbe 
careless  and  negligent  manner  in  which 
stone  were  bla^»d  out  of  this  qnany, 
by  men  employed  by  Holha,  and  under 
hiis  exclusive  direction  and  control,  and 
sustained  damage  to  the  amount  of 
$1800.  td 

8.  BeH  (1.)  That  the  defendant  was  lia- 
ble for  such  injury.  id. 

4b,  (2.)  That  Bettner  and  HolHswero  part- 
ners in  quanying  the  stone,  and  in  the 
results  of  the  busLness,  in  the  sense  and 
to  the  extent  that  the  defendants  in 
the  case  of  Bosdurick  y.  Chcmtpion  H  al 
(11  Wend.  571,  and  18  id.  175)  wero 
partnen.  id, 

6.  (3.)  One  partner  is  liable  to  third  per- 
sons ibr  the  negligent  acts  of  his  co- 
partner in  the  prosecution  of  the  part- 
nership business.  And  each  is  liable, 
in  tori,  for  the  negligence  of  the  ser- 
vant employed  and  paid  by  one  of 
them  exclusively,  by  which  a  third 
person  is  injured,  while  sudi  servant 
]b  engaged  in  the  due  course  of  his 
employment,  in  transacting  the  busi- 
neas  of  said  partnership.  id 


A,  Jkamttnt, 


Vide  Ihburahoi,  19,  20. 


PLEADINa. 

1.  OeneraOy. 

Vide  AOBEEiODrr,  14^  16y  16, 17,  18. 
EviDiNcni,  23. 
Vabujiob,  1,  2,  3. 

2.  OompkmL 

Vide  Agbbimxht,  14  and  16. 
BviDSNcni,  16, 17,  18,  19. 
Pa^onoB,  title  Oomflaiht. 

3.  OowUer^him, 

Vide  Laudlord  and  Tekant,  2. 
LassoB  and  Lisffln^  2. 
Bills  of  EzaBANei,  9. 


Tide 


PBAOnOB. 

1.  JkboicnuiniL 

2.  Armoer, 

3.  Aj^9mL 

4.  ArresL 

5.  Attachmenl, 
6L  OonqMni. 

7.  Oonigmpi 

8.  OMi 

9.  B^ience, 

10.  IHaamHwttainee, 

IL  JBaDcmUnationofaPartif. 

12.  EsBcuscMe  Ifegled, 

13.  IfffuneHofL' 

14.  Areffuiloniff, 
16.  Judgment 

16.  Parties. 

17.  Beceioer. 

18.  Security  for  Owfe 


1.  AhatemmL 

1.  An  assignment  by  a  plalntifl!  pendmi9 
lUe^  of  his  interest  in  the  subject  of  the 
action,  does  not  abate  it  Ibrd  v. 
Daoid  669 

2.  It  is  discretionaty  with  the  Court  to 
substitute  the  assignee  as  pkintiflj  or 
allow  the  action  to  proceed  in  the  name 
of  the  original  plaintUf :  when  a  motion 
to  so  substitute  has  been  made  and 
denied,  and  the  time  to  appeal  is  allow- 
ed to  expire^  the  &ct  of  such  a  transfer 
cannot  be  made  available  at  the  trial, 
to  defeat  a  recovery,  nor  does  it  present 
a  question  which  can  ^  considered,  on 
an  appeal  fix>m  the  judgment  id 

8.  Nor  will  the  judgment  that  may  be 
rendered  at  the  trial  be  diifereni  in  its 
substantial  terms,  from  the  judgment 
that  would  have  been  rendered,  had  no 
such  irans&r  been  made.  id 

4.  When  two  persons  are  named  as  de- 
fendants in  a  summons  and  complaint, 
and  only  one  is  served,  and  judgment 
is  therei^n  perfected  aganist  him, 
there  is,  then,  no  action  pending  against 
the  other,  until  he  is  served  with  the 
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0ammoD&    Ths  JBkui  Bher  Bank  t. 
Oittting  and  OdUkodL  636 

6.  If  he  is  served  with  it,  after  judgment 
against  the  other,  and  intermediate 
iSote  periods^  the  title  to  the  cause  of 
action  becomes  vested  in  a  third  per- 
son, the  latter  cannot,  under  g  121  of 
the  Code,  be  snbstituted,  as  pLaintiir  in 
the  action  against  the  defendant  last 
served.  id. 

6.  If  a  sole  defendant  die  pending  an  ac- 
tion after  issue  joined  therein,  and  be- 
fore trial,  his  personal  representatives 
have  no  right  to  an  order  requiring 
the  plaintiff  to  contuiue  the  action 
against  them,  as  the  defendants  therein. 
In  much  a  case,  the  plaintilT^  at  his 
election,  may  require  it  to  be  discon- 
tinued.   Keeney.  Lalfargik  671 


2.  Answer, 

1.  When  Bome  Ot  the  defendants  demur 
to  the  complaint,  and  the  demurrer  is 
oveiTuled,  "with  libertj  to  answer  in 
twenty  dajs^  on  payment  of  costs,"  and 
such  decision,  on  an  appeal  to  the 
General  Term,  is  affirmed,  such  de- 
fendants must  tender  an  answer  within 
twenty  days  after  such  affirmance,  al- 
though the  costs  of  the  demurrer  have 
not  been  taxed,  or  the  rig^t  to  answer 
isgona    IbrdY,  Damd,  669 

3.  A  decirion,  subsequently  made  on  the 
trial  of  the  action,  denjring  a  motion 
then  made  for  leave  to  answer,  is  not 
the  subject  of  an  exception  which  can 
be  reviewed  on  an  appeal  from  the 
judgment.  id. 

8.  'AppeoL 

1.  Where,  upon  a  trial,  fects  have  been 
specially  found  by  the  juiy  in  answer 
to  questions  submitted  by  the  Judge, 
and  a  verdict  directed  subject  to  the 
opinion  of  the  Oourt  at  G^eral  Tenn; 
a  motion  cannot  be  entertained  at 
General  Term  to  set  aside  the  finding 
of  the  juiy,  upon  one  or  more  of  the 
questions  submitted,  as  against  evi- 
dence. Such  a  motion  must  be  made 
in  the  first  instance  at  Special  Term, 
and  it  is  only  upon  an  appeal  from  an 
order  there  made,  that  such  a  motion 
can  be  considered  by  the  Oourt  at 
GeneralTenn.  FarviaY.Cohmmk  821 


%  When  DO  wtuSb.  motion  m  befne  tbe 
Oourt  at  General  Tenn,  tbe  finding  of 
tiie  jury  upon  ^e  questions  of  fiut 
submitted  to  them,  must  be  regarded 
as  condusive^  and  the  duty  of  tiie 
Oourt,  as  it  is  upon  a  special  verdict,  is 
merely  to  declare  the  law  arisiog  opon 
the  fects  as  found.  Negligence,  when 
the  fects  upon  which  the  charge  de- 
pends are  disputed,  is  a  mixed  questioQ 
of  law  and  fiwt  The  juiy  must  asoer- 
tain  the  fects,  and  the  Judge  nnut 
instruct  them  as  to  the  rale  of  law 
which  they  are  to  apply  to  the  lictB  as 
th^  shall  find  theoL  id. 

8.  On  an  appeal  fiom  a  judgment  in  an 
action  tried  before  a  jury,  the  aCtioii 
will  not  be  examined,  as  to  its  geoenl 
merits,  upon  the  idiole  evidence;  whe- 
ther ^e  verdict  is  against  evidence  can 
only  be  considered  by  the  Gout  at 
General  Term,  upon  an  appeal  from  an 
order  granting  or  refusbg  a  new  triaL 
Brown  Y.  Riehardmm,  402 

Vide  DsBTOB  and  Obidiiob,  3. 
AiiB?m,  2. 
Tbux,  2. 
SbatbmxsTj  2 ;  and  aote^  W. 


4.  ArretL 

L  An  order  of  arrest  will  not  be  vacated, 
oa  a  motion  made  after  the  defendant 
has  answered;  on  the  mere  groond 
that,  the  summons  is  emmeooaly  en- 
titled, especially  when  that  defect  ia  not 

specified  in  the  notice,  as  a  gnond  of 
the  motion.    BedeUv.  StiarttL        634 

2.  When  the  cause  of  action  is  one^^uch, 
of  itseli;  gives  the  pkintiir  a  light  to 
an  order  of  aireet,  the  order  will  not 
be  vacated,  merely  because  the  moving 
affidavits  deny  the  existence  of  the 
cause  of  action.  *^ 


6.  Attackmenl 

1.  A  defendant  whose  femfly  is  ooeapf- 
ing,  and  for  several  yeara  has  ^^^^^ 
cupying,  a  dwelling-house  in  anotter 
SUte,  hired  by  him,  and  who  hahitih 
ally  passes  the  night  of  each  day*  and 
the  Sabbath,  with  his  femfly,  is  •  n^" 
resident  of  the  State  of  Kew  To* 
within  the  meaning  of  the  statatea  of 
the  latter  State,  autiioriiing  an  attacft- 
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ment,  !n  an  action,  of  the  property  of 
a  non-reeident  defendant  ChaiiM  t. 
WiUon,  673 

2.  On  such  a  state  of  ftcts,  he  is  a  non- 
resideift,  although  he  is  in  business  as 
a  merchant  in  New  York  city,  and 
passes  eight  hours  of  every  business 
day  there,  (unless  sick,  or  absent  on 
business  of  his  Ann,)  and  has  all  bis 
business  capital  in  such  business,  keeps 
his  bank  account  there,  and  had  select- 
ed such  ilunily  residence  on  account  of 
its  proximity  to  the  city,  and  for  eco- 
nomy in  living,  and  although  he  might 
be  served  with  process  in  such  action, 
any  day,  during  busineos  hours.       td. 

8.  Whe^er  a  man's  absence  firom  his  &r 
mi]y  be  for  eight  hours  in  each  day,  or 
six  days  in  each  week,  if  he  has  a 
fiunily  living  in  a  neighboring  State, 
fi>r  whom  he  provides,  to  whom  he  re- 
sorts for  oottirort^  relaxation  and  re- 
pose, and  with  Whom  he  abides  when- 
ever the  immediate  demands  of  his  bu- 
siness  upon  his  attention  will  permit ; 
whenever  sickness  disables  him  firom 
conducting  tiiat  busmess;  and  when 
those  days  successively  return  on  which 
business  ceases,  and  man  rests  from  his 
labor;  he  reddes  in  such  neighboring 
State,  where  (in  eveiy  proper  sense,  as 
understood  no  less  by  those  who  are 
learned  in  the  law  than  hy  tiie  com- 
mon intelligenoe  of  evety-day  life,)  ia 
his  homa  '  id, 

4.  Where  one  has  a  Aom«,  as  that  term  is 
ordinarily  used  and  understood  among 
men,  and  he  habitually  resorts  to  that 
place  for  comfort  and  rest,  relaxation 
from  the  cares  of  business  and  restora- 
tion to  health,  and  there  abides  in  the 
intervals  when  business  does  not  call ; 
that  is  his  residence^  both  in  the  com- 
mon and  legal  meaning  of  the  term: 
When  a  man  has  such  a  home,  and  ha- 
bitually uses  it  as  such,  and  a  place  of 
business  in  another  State,  such  place 
of  business  is  not  his  residence,  within 
any  proper  definition  of  the  term,     id, 

6.  It  is  not  enough  that  one  iniendt  to 
change  his  place  of  residence :  The  in- 
tent and  the  fact  of  such  change  must 
concur.  Nor  is  it  enough  that  he  in- 
tends to  change  his  residence,  and  sin- 
cerely believes  that  what  he  has  done 
amounts  in  law  to  a  change  of  his  resi- 
dence.   His  opinion  will  not  produce 


that  Tesnlt,  nor  alfect  the  qoeBtkm,  if  the 
actual  diange  have  not  taken  pLaoe.  id, 

6l  Upon  an  appeal  from  an  order,  founded 
upon  a  decision^  of  a  question  of  fiict^ 
upon  conflicting  affidavits  and  doubtful 
circumstances,  the  order  diould  not  be 
reversed,  unless  the  Appellate  Court  is 
satisfied  that  the  dedsion  of  tiie  Judge 
who  made  it,  upon  such  question  of 
bxA,  is  wrong.  id 


6w  OompMnL 

1.  In  [an  aetion  upon  a  note,  by  which 
the  makers  promise  to  pay  to  a  third 
person  or  order,  a  sum  named,  in  mer- 
chandise^ a  complaint,  which  alleges 
the  making  and  endorsement  of  the 
note  to  the  plaintiflj  and  that  the  plain- 
tiff **  is  the  lawful  owner  and  holder  of 
it^''  is  sufficient^  on  these  allegations 
being  put  at  issue,  to  admit  evidence 
of  an  actual  sale  and  delivery  of  the 
note  to  the  plaintiff.  Brown  v.  RicfiF 
airdBon,  402 


7.  Chnkmpk 
Tide  ante,  656. 

8.  Cbffa. 

1.  When  two  persons  are  made  defen- 
dant^ and  sued  as  Joint  makers  of  a 
promissory  note,  and  they  answer  se- 
parately, and  one  of  them  pleads  in- 
fimcy  as  his  sole  defence,  theytiience- 
forth  cease  to  be  ''united  in  interest," 
within  the  meaning  of  those  words  as 
used  in  §  306  of  the  Coda  Bittler  v. 
Morris.  329 

2.  In  such  a  case,  the  Judge  at  the  trial, 
on  the  fact  of  in&nqy  being  proved, 
may,  in  his  discretion,  permit  the  plun- 
tiff  to  discontinue  the  action,  as  against 
such  iniknt,  without  oostsL  id 

3.  An  action  to  restrain  the  defendant 
from  violating  his  written  agreement 
by  which  he  covenanted  to  sell  to  the 
plaintifib  certain  articles,  manufactured 
by  him  after  some  secret  process  Imown 
pnly  to  himself;  and  not  to  sell  similar 
articles  to  others;  and  by  whidi  the 
plaintiffii  covenanted  to  sell  such  arti- 
dee^  and  allow  him  therefor,  a  st^u- 
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a4i^>duMitioii  upon  an  iDstrumeDt  in 
writing,"  -within  the  meaning  of  those 
wonis  as  used  in  §  808  of  the  Code,  as 
amended  by  Chaftxb  72S,  of  the  Laws 
of  185t,  althongh  the  ohief  contest  be- 
tween the  partiios  related  to  the  vali- 
dity^,  construction,  and  legal  effect  of 
such  written  agreement  (Troy  t.  Bob- 
ioftn.  618 


4.  When  an  action  is  bron^t  to  reoorer 
a  debt^  or  damages;  or  for  a  specific 
performance;  or  for  an  iiynnction;  or 
KMT  other  like  redress,  and  such  is  the 
rdief  whldi  the  complaint  prays  the 
Court  to  aiitjodge;  it  is  the  nature  of 
tiie  relief  prayed,  and  not  the  eTidenoe 
reUed  upon  to  support  the  plaintiflh^ 
title  to  such  rdie^  whidi  determines 
the  object  of  the  action.  id 

6.  In  such  actions;  the  suocesBfiil  party 
is  not  entitled  to  an  >eztra  allowance 
mider  §  808  of  the  Code,  notwithstand- 
ing the  decision  of  tiiem,  may,  inciden- 
tally,  involTo  the  construction  of  a  writ- 
ten agreement  id 

8.  An  assignee^  under  a  general  assign- 
ment, by  a  debtor,  of  Us  property  in 
trust  for  his  creditors,  although  a  trus- 
tee of  an  express  trust,  must  prosecute 
as  such,  in  order  to  be  exempted  fix>m 
payment  of  the  costs  of  the  action,  if 
he  foil  to  recover.  Murray  y.  Ben- 
drickson.  685 

7.  When  he  sues  in  his  own  right,  and  is 
.    defeated,  he  must  pay  costs,  if  the  ac- 
tion be  one  in  whidi,  a  pUdntifl^  failing 
to  recover,  pays  costs  as  a  matter  of 
course.  id. 

8.  When  a  Special  Term  order,  which 
overrules  a  demurrer  to  the  amended 
complaint,  is,  on  appeal,  reversed,  and 
judgment  is  ordered  in  fovor  of  Uie  de- 
fendant, but  leave  is  given,  to  the 
plaintifi^  to  amend  his  complaint,  on 
paying  the  costs  of  the  demurrer  at 
Special  Term,  to  be  taxed,  the  defen- 
dant is  entitled  to  a  charge  of  $10,  for 

.  proceedings  before  notiee  of  trial,  and 
a  like  charge,  for  proceedings  after  no- 
tice and  before  trial,  although  the  same 
sum  has  been  once  paid,  for  the  latter 
class  of  services,  on  sustaining  a  de- 
muner  to  the  original  complaint  Ckffh 
«idflrwa  V.  AifioiML  644 


9.  When  a  plaintil^  in  an  action  for  tiie 
recovery  of  money,  fw  goods  sold  and 
services  rendered,  recovers  a  verdict 
for  a  less  sum  than  $50,  he  must  pay 
the  defendant's  costs  of  the  action,  as  a 
mattOT  of  course.    FeeiY,  WariK,    653 

10.  Such  a  plaintiff  is  not  "the  prerail- 
ing  party,^'  within  the  meaning  of  thow 
words,  as  used  in  §  311  of  the  Code. 
The  party  wluv  by  law,  is  entitled  to 
his  oosts  of  the  action  is,  in  respect  to 
the  matter  of  the  oost^  the  preVailing 
party.  td. 

IL  The  right  to  recover  "the  neoeasaiy 
disbursements,"  is  incident  to  and  in- 
separable firom  the  right  to  reooyer  the 
costs  of  the  action.  id. 

12.  A  non-resident  pl^ntii!^  m  an  action 
to  recover  the  possession  of  perKwal 
property,  took  proceedings  in  the  ac- 
tion, under  g  209  of  the  Code^  to  pro- 
cure the  iHxiperfy  to  be  delivered  to 
her,  and  gave  to  the  sheriff  the  nnder- 
taking  prescribed  by  that  section;  and 
thereupon  the  defendant  obtained  a 
return  of  the  property,  under  §  21L 
OOch  V.  Bamaby^  ^7 

13.  ffdd,  that  the  plaintiff  mig^t  be  re- 
quired to  file  security  for  ooeta,  not- 
withstanding she  had  already  given  an 
undertaking,  under  and  comonning  to 
§  909.  Whether  the  defendant,  after 
obtaining  a  return  of  the  proper^,  can 
maintain  an  action,  upon  the  plamtiff's 
undertaking, — pioere  t  ^ 

Vide  ante,  655. 


9.  Defence, 

A  defendant  who  has  demurred  to  the 
complaint,  and  whose  demurrer  baa 
been  overruled,  cannot,  on  an  asaees* 
ment  of  damages,  be  permitted  to  prove 
matters  in  their  nature  giving  a  right 
to  reduce  the  amount  of  the  plaintiff^ 
claim,  and  as  such  constituting  a  partial 
defence.  To  give  a  right  to  prove,  and 
be  allowed  the  benefit  of  them,  they 
must  be  set  up  by  answer,  as  a  defence. 
Ibrd  V.  Do«d  669 


10.  Disoontiinwmoe, 
Tide  ante,  636. 
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IL  MtumkiaUtm  tfa  Parliy. 

L  Where  a  party  to  an  action  is  made  a 
witneflB  by  his  advenary,  he  is  as  much 
entitled  to  witness's  fees,  as  a  c(mdition 
to  creating  it  his  duty  to  attend  and  be 
sworn,  as  any  third  peraon.  BewUU  t. 
AvwtL  665 

9.  A  six  days'  notice  to  aiJpear  and  be 
examinedi  and  notifying  him  that,  if 
he  fidl  to  do  so,  he  will  be  liable  as  for 
contempt)  and  to  have  his  answer 
striken  oat^  are  not  sofflcient  to  au- 
thorize an  Older,  (on  his  de&nlt  to 
appear,)  striking  out  his  answer,  or  to 
punish  him  fbr  contempt  id. 


1%,  ExaucMe  NegkcL 

L  In  an  action,*  brought  by  the  owner  of 

Sroperty  on  which  each  of  the  seTeral 
efenduits  daim  to  have  a  lien  (under 
the  Kedumics'  lien  LawX  ^  ascertain 
the  amount  and  priority  of  their  liens 
.  upon  such  property,  and  upon  a  Amd 
produced  by  a  judicial  sale  ^ereo^  and 
to  procure  a  dischaige  of  such  liens, 
and  to  determine  the  extent  of  the 
personal  liability  of  such  owner ;  a  de- 
fendant, whose  daim  was  not  attempted 
to  be  proved  on  the  trial  of  such  action, 
ftuther  than  to  prove  the  pendency 
and  condition  of  a  proper  proceeding 
in  another  Court  to  establish  it;  will 
be  permitted,  even  after  trial  and  judg- 
ment, to  have  tiie  case  so  fiir  opened, 
as  to  enable  him  to  establish  his  daun, 
its  amount,  and  its  relative  priority, 
when  the  omission  to  prove  it  at  the 
trial  occurred  under  such  drcomstances, 
as  make  it  a  case  of  excusable  neglect, 
provided  such  rdief  can  be  granted 
without  subjecting  the  other  parties  to 
any  loss  or  damage^  beyond  the  mere 
delay  to  which  they  vrUl  be  thereby 
subjected,  and  provided  also,  that  the 
party  seeking  sudi  relief  shall  submit 
to  such  conditions  as  it  may  be  proper 
to  impose  in  order  to  protect  fuUy  the 
rights  of  the  other  parties  to  the  action. 
l2vy  T.  Joffee,  622 

%  EspeciaUly  will  such  relief  be  granted, 
when  a  refusal  to  grant  it  will  cause  a 
loss  to  the  moving  party  of  his  entire 
daim,  and  it  is  dear  that  the  proceed- 
ings on  his  part  have  been  conducted 
in  good  fidth,  and  the  proceedings  are 
novel  in  their  character,  and  dqwnd 


Ibr  their  tegdaribr  and  validity  upon 
the  oonstmction  of  a  statute^  whidi  has 
not  received  any  judicial  interpreta- 
tion in  relation  to  proceedings  like 
those  in  question,  and  the  grant  of  such 
rdief  can  be  made  upon  terms,  which 
will  not  present  any  matter  to  be  liti> 
gated  except,  the  existence,  amount, 
and  rdative  priority  of  the  applicant's 
daim^  and  he  consents,  as  a  condition 
to  being  relieved,  to  pay  to  ^e  o^er 
ptftieS'lheir  just  costs  of  the  f\ufher 
litigation  as  to  his  daim.  id. 


13.  .fiytmctfiofi. 

1.  Whether  an  ii^unotion  may  rightfully 
be  issued  to  restrain  a  defendant  from 
wortdng,  pendmUe  Hie,  for  any  other 
person  thui  the  plaintifl|  in  violation 
of  a  oontraot  with  the  plaintiif,  is^  upon 
tibe  authoritiee,  a  doub^  question,  but 
the  precedents  in  this  State  seem  to 
be  against  the  exerdse  of  the  power. 
Admitting,  however,  that  the  power  of 
granting  such  an  injunction,  pendente 
lite,  exists,  it  is  certain  that  its  exercise 
must,  in  many  cases,  be  a  harsh  and 
oppressive  proceeding,  since  it  may  de- 
prive the  defendant  of  his  only  means 
of  gaining  a  subsistence  or  of  support- 
ing his  family  during  the  continuance 
of  a  litigation  that  may  last  for  months 
or  year&    I^^derick  y.  Ma/yer,        227 

2.  There  are  certain  rules  that  ong^t  to 
govern  a  Court  of  Bquity  in  the  exer- 
cise of  Its  summary,  and  in  a  degree, 
arbitrary  power  of  granting  injunc- 
tions, and  these  rules  forbid  the  exer- 
cise of  the  power  where  it  will  operate 
oppressively  or  woric  an  immedl^  in- 
jury, or  when  the  right  of  tiie  plain- 
tiff is  doubtful,  or  tibe  facts  are  not 
dearly  ascertained.  An  injunction 
should  not  be  issued  unless  tite  right 
ib  dear,  and  it  will  not  be  awarded  in 
doubtfiil  cases,  nor  in  new  ones  not 
coming  within  established  prindples.  id. 

3.  These  views  ought  to  govern  the  Court 
even  upon  a  final  hearing:  Much  more 
should  they  be  deemed  controlling  when 
the  application  is  for  an  ii^unctionjwn- 
dente  ttfe,  and  the  grounds  of  the  appli- 
cation are  controverted  and  the  fiats 
are  mvolved  in  serious  doubt  id. 

4u  JE&U^  that  the  plaintif!^  upon  the  papers 
before  the  Court,  had  fittled  to  estaUish 
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a  OMO  that  ooold  wimnt  the  iandxig 
of  an  iz^onotion  in  the  proaent  stage 
of  the  action.  Neither  tiie  right,  nor 
the  iaotB  upon  which  he  reli^  were 
dearly  eatabliahed.  id. 

5.  The  47th  aeotion  of  the  Act  relating  to 
wimmary  proceeding  by  a  landlord  to 
reoo^er  poaBeaaion  from  a  tenant  hold- 
ing over  after  non-payment  of  rent 
(2  Bev.  Stat  n.  616),  is  not  repealed  bj 
the  Code,    x^ui^fao  y.  JEfivon^         646 

6*  A  Goort  of  Equity,  after  proceedings 
hare  been  had,  under  that  act,  before 
a  magistrate,  for  the  dispoasession  of 
the  tenant,  and  a  warrant  has  been 
issued,  haa  no  power  to  interfere^  by 
izyunction,  to  prevent  the  execution  of 
the  warrant,  on  the  ground  that  the 
tenant  has  a  claim  against  the  landlord 
for  damagea  for  bre^h  of  hib  covenant 
to  repair,  exceeding  the  amount  of  the 
rent  in  arrear.  id. 

*!.  If  the  magistrate  errs  in  awarding  sQch 
warrant  his  determination  may  be  re- 
viewed in  the  manner  prescribed  by 
the  statute,  and  if  the  proceedings  be 
reversed  or  quashed,  the  tenant  has 
his  remedy  by  action  for  the  damages 
caused  by  the  dispoeseesion.  id. 

8.  When  there  is  no  charge  of  insolven<^ 
of  the  landlord,  the  tenant,  having  a 
claim  for  damages,  or  any  cause  of  ac- 
tion affainst  him,  which  cannot  be  used 
to  deteat  the  proceeding^  before  the 
magistrate,  should  pay  his  rent  and 
prosecute  such  cause  of  action,  and  this 
will  iffesumptively  give  him  a  full 
remedy,  without  the  interference  of  a 
Court  of  Equity,  by  ii^nction,  to  stay 
the  execution  ^  a  warrant  of  disposses- 
sion. fdL 

14.  ^regvkaiiy. 

L  When  an  action,  in  form,  against  two 
persons  jointly  liable,  is  oommenoed  by 
a  service  of  the  summons  on  one  de- 
fendant alone,  and  a  notice  of  appear- 
ance, by  the  latter  as  attorney  for  both, 
is  served,  and  he  puta  in  an  answer 
for  himself  only,  and  a  trial  is  had  on 
the  merits,  and  a  judgment  dismissing 
the  complaint  is  rendered;  and  on 
proo^  that  notice  of  appearance  for 
both  defendants  was  served  by  mistake 
and  without  authority,  a  motion  is  made 
to  have  the  judgment^  which  has  been 


entered,  redte  that  ih»  defondant  not 
served  did  not  appear  in  the  action, 
although  such  rehef  may  be  gnnted, 
it  is  error  to  vacate  the  judgment,  and 
all  proceedings  had  subsequent  to  the 
day  preceding  the  trial,  and  to  gnnt  a 
new  trial  to  the  plaintifil  ^yu  t. 
MovUrie.  629 

2.  When  a  Judgment  for  such  a  caoae,  ii 
thus  modified  in  its  redtala,  a  plaintiff 
who  haa  relied  on  such  notice  of  ^ 
pearanoe,  as  authorized  and  valid, 
should  be  relieved  fircNn  all  prooeedings 
Jiad  on  the  fiuth  thereof|  which  wouM 
be  valid  if  such  notice  was  autboriaed, 
but  which  are  invalid,  or  may  be  avoid- 
ed, if  it  was  unauthoriaed,  and  fiom 
sudi  prooeedings  only.  id. 

3.  When  the  action  has  been  tried  on  its 
merits,  as  if  both  defendanta  had  ap- 
peared, if  no  error  was  committed  at 
the  trial,  the  plaintiff  should  not  bare 
a  new  trial,  merely  becauae  the  unau- 
thorized notice  ia  allowed  to  be  oo^ 
rected,  and  the  recitals  in  the  judgment 
made  to  state  the  truth  in  that  behalf 
If  error  was  conunitted  at  the  tnal,  the 
judgment  would  be  reveraed  on  the 
plaintiff's  appeal,  as  well  with  the 
recital  of  the  non-appearanoe  of  Palmer 
in  it,  as  if  it  recited  the  fact  of  bit 
actual  appearance.  id 

Ylde  ante,  666  and  669. 


16.  Judjpnmi. 

1.  A  statement  made  for  the  purpoaeof 
entering  a  judgment  under  aectioiu  389 
and  383  of  the  Code,  which  atatea  aa 
the  &ct8  out  of  whidi  the  debtarae; 
"that  heretofore  at  the  atyof  New 
York,  I  (Hodgins,)  made  my  certain 
promissory  note  for  the  sum  of  two 
thousand  dollars,  payable  on  demand, 
and  that  I  have  not  paid  aaid  nole,  and 
that  I  am  justly  indebted  to  the  plai^ 
tif^  (Kendall,)  thereupon,  in  the  aaid 
sum  of  two  thousand  dollars,"  ia  wh(^y 
insufficient  to  authorize  a  judgment  to 
be  entered  upon  it  Kendatt  v.  Sodr 
gvM,  ^ 

2.  A  judgment  entered  on  such  a  state- 
ment, and  an  execution  issued  on  such 
a  judgment  may  be  set  aaid^  on  the 
mafiott  of  a  ioRd/d«  purchaser  of  laod^ 
on  which  the  judgnumt  ia  an  appareDt 
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fien;  as  to  saoih  pnrchaaer,  and  the 
lands  80  poichafled,  and  such  lands  be 
declared  to  be  freed  and  discharged  of 
and  from  the  apparent  lien  of  sach 
judgment  and  of  and  from  any  and 
eveiy  proceeding  whatsoerer,  under 
and  by  ylrtae  oi(  or  founded  on  such 
judgment  id. 

Tide  ABJLTXifiarr,  1,  3. 

Ooers,  3;  ante,  ^33,  629. 


16.  PdfiidB, 

1.  When  one  person  enters  into  a  con- 
tract with  two  others  by  name,  without 
knowing  or  having  at  the  time  any 
reason  to  suspect  that  they  have  a 
partuOT  in  the  business  to  which  such 
contract  relates;  in  a  suit  rrpon  such 
oontract  the  two  with  whom  it  is  made 
may  alone  be  sued,  and  it  is  not  neces- 
sary to  make  their  partner,  if  they  had 
one,  a  party.  As  to  such  a  transaction, 
and  under  such  drcumstanoes,  he  may 
be  treated  as  a  dormant  partner,  al- 
though the  plaintiff  knew  before  suit 
brought  that,  the  two  had  such  a  partner 
at  the  time  the  contract  was  made. 
ffwJbtU  y.  FmL  28 

Vide  Aanov,  6;  and  ante  636. 


1.  A  Receiver,  under  supplementaiy  pro- 
ceedings, as  a  general  rule,  has  no  right 
to  take  poeseasion  of  and  sell  the  goods 
and  chattels  of  the  debtor  whioi  he 
knows  are  covered  by  a  prior  mort- 
gage, unless  he  can  show  that,  as 
a^nat  the  judgmenlrcreditor,  the  mort- 
gage was  fraudulent  and  void.  Man- 
ning V.  Monaghan,  459 

3.  li;  by  the  terms  of  the  mortgage,  the 
debtor  has  a  temporaij  right  of  pos- 
session, the  Receiver,  if  authorized  to 
sell  at  all,  must  limit  the  sale  to  sudi 
temponuy  right,  and  is  bound  to  de- 
dare^  that  it  is  made  subject  to  the 
mortgage.  id. 

3.  Nor  has  he' any  right,  in  such  a  case, 
to  sell  the  mortgaged  property  in  par- 
cels, but  is  bound  to  sell  the  whole 
together,  so  as  to  enable  the  mortgagee 
to  follow  it  in  the  hands  of  the  pur- 
chaser, id 


4.  Where  the  Receiver  makes  the  sale 
unlawfiilly,  he  is  liable  to  the  mort- 
gagee for  ibe  aiiiount  of  the  mortgage 
debt  and  interest,  provided  such  was 
the  value  of  the  mortgaged  property ; 
and  in  case  he  acts  with  Uie  Imowledge 
and  by  the  direction  of  the  plaintiff  in 
the  suit  in  which  he  was  appointed, 
such  plaintiff  is  equally  liable.  It  is 
doubtful  whether  a  Reiseiver  can  sell 
mortgaged  property  at  all,  unless  by 
an  express  order  of  the  Court  i^point- 
inghim.  id, 

6.  When  mortgaged  goods  are  unlaw- 
fully sold  by  a  Receiver,  a  purchaser 
who  has  no  knowledge,  actual  or  oon- 
structive,  of  the  mortgage,  as  a  bond 
fide  purchaser  is  not  l^ble  to  the  mort- 
gagee.   See  note  f ,  ante,  p.  467.      id. 


18.  Beeurity  for  Obste. 
Tide  OOSTB,  12,  13. 

19.  Supplementary  to  Exeeidiotk 

1.  A  proceeding  instituted  under  §  292, 
of  liie  Code,  can  be  terminated  as  ab- 
solutely by  the  plaintiff's  abandonment 
of  it,  as  by  an  order  of  the  judge  before 
whom  it  was  commenced.  Squire  v. 
Taung.  690 

2.  In  this  case,  the  day  to  which  it  was 
last  adjourned,  either  by  the  judge  or 
by  the  consent  of  the  parties,  was  the 
9th  of  July,  1867.  On  that  day  the 
plaintiff  neither  moved  the  matter  be- 
fore tbe  judge,  nor  called  his  attention 
to  it,  nor  did  he  again  move  in  the 
matter  until  the  following  October.  On 
the  16th  of  December,  an  order  was 
made,  based  on  the  original  order 
(granted  on  the  11th  of  March),  and 
on  an  examination  of  the  debtor,  and 
of  a  witness  had  on  the  l^th  and  24th 
of  April,  appointing  a  receiver  of  the 
debtor's  property.  id. 

3.  Bdd^  that  the  order  of  the  11th  of 
March,  and  the  proceedings  had  there- 
on, must  be  deemed  to  have  been  ab- 
solutely abandoned  and  terminated, 
and  that  the  subsequent  order  of  the 
14th  of  December  was  unauthorized 
and  erroneous.  id. 

• 

4  In  prooeedings,  under  chap.  2  of  title  9 


782 


IITBSX. 


of  tlie  Gode^  the  JQdge  can  exerose  no 
powers  ezoepi  Boeh  as  iioonfen,  dtber 
m  ozpraaB  tenaa,  or  bj  neoenaiy  im- 
plicatkxL  fdL 


L  On  a  trial  of  iames  of  &ct  between  the 
plaintiff  aad  aome  of  the  defendants,  the 
jriaintiff  toaj,  and  ahonH  alao  applj  lor 
the  relief  to  ^ich  he  ia  entitled,  aa 
againat  other  defendanta  who  haye  de- 
muned.    Ford  v.  DavicL  569 

3;  A  dedaion  at  the  trial,  denying  a  mo- 
tion kt  leave  to  amend  an  answer, 
served  aome  two  yean  prior  thereto, 
ia,  in  the  moat  &Torable  view  that  oan 
be  taken  for  a  defendant,  a  dedaon 

•  within  the  diaoretion  of  the  Coort,  and 
ia  not  the  aabjeot  of  an  exception,    id. 

Vide  Bdtob  and  Obbditob,  3. 


POWEBa 

L  A  general  power  to  aell  real  estate 
given  by  will  to  the  exeoatota,  as  soch, 
and  not  by  their  names  aa  individuals, 
ia  not  revoked  by  the  refusal  of  one  of 
them  to  act,  bat  sorvives  to,  and  veals 
in  those  who  qualify.    Oanover  v.  Boff- 

914 


1.  8iidi  a  power  ia  not  revoked  by  a  oo- 
didl  devlaing  the  estate  to  the  ezecn- 
tors  in  tniat  to  make  an  equal  division 
thereof  among  the  children  of  the  tes- 
tator and  their  heirs.  When  there  are 
no  express  words  of  revocation,  the 
provisiona  in  a  oodidl  are  never  oon- 
atmed  aa  revoking  those  of  the  will, 
unless  they  are  ao  entirely  repugnant 
that,  to  give  effect  to  thoae  in  the  oo- 
did],  those  in  the  will  must  wholly 
ML  id. 

&  There  is  no  such  repognancy  between 
a  power  to  aell  and  a  trust  or  power  to 
divida  A  general  power  to  sell  given 
to  ezeontorB^  indudes  an  authority  to 
sell  for  the  payment  of  debts ;  and  to 
the  execution  of  such  a  power,  the 
rights  of  devisees  and  heirs  have  al- 
ways been  hdd  sobordbiate ;  and  the 
power  previoualy  given  can  no  more 
be  taken  away  by  a  direction  to  divide 
the  estate  than  by  a  devise  of  the  estate 
itseE  id. 


4.  When  the  power  eodstB  for  any  pa^ 
poae,  a  bond  yide  porcfaaaer  is  protected, 
no  matter  for  what  purpose  the  power 
is  in  fiict  exerdsed.  A  power  to  nil, 
and  a  power  to  divide^  are  ao  &r  from 
being  inoompatible^  that  the  exodn 
of  the  fociDW  may  be  necesBszy  to  the 
proper  execution  of  the  latter;  tfaati^ 
a  sale  may  be  necessary  to  enable  the 
trustees  of  the  power  to  make  a  jiut 
and  eqoal  division.  id. 

5.  Beid,  m  the  pcindpal  case,  that  a  pa^ 
idiaser  from  the  execntors  aoqoir^  a 
valid  title^  diaentangled  from  any  trast, 
and  freed  from  any  IV^t*^^  created 
by  tbewilL  at 

Tide  ante,  128. 


F&EStTMFnON. 

Vide  OvARAMTYj  2,  3. 

BiLLB  or  BZCDBAir^  3w 


PRIKCIPAL  AND  AGENT. 

1.  A  power  of  attorney  which,  by  its 
terms,  authorizes  the  attoniey  ''to  boy 
and  sell  real  estate  and  penonal  pro- 
perty, and  to  ooUeot  rents,  mon^,  and 
debts,  and  to  do  every  act  and  thing 
neoessarily  pertaining  thereto,"  and 
given  aa  the  principal  was  about  to 
leave  the  State  temporarilyi  and  ao- 
oompanied  'with  a  deposit  ij  the  prin- 
dpal,  of  $1,800  in  mon^  with  the 
agent,  does  not  autfaoriEe  die  agent  to 
purchase  a  merchant  tailor's  estaUidt* 
ment,  and  give  promisBoiy  note^  in 
the  name  of  the  prindpal,  for  the  con- 
txact  price.    MOb  v.  Oan^.        1^* 

2.  Accordingly,  when  such  an  agents  tf* 
Burning  to  act  in  the  name  of  his  pnn* 
dpal,  made  such  a  parcbase^  amoiint- 
ing  to  $4,123.ie,  and  took  a  traoiAr 
of  the  property  to  hia  principal,  and 
paid  for  it  by  *?iy><«lKpg  a  debt  for 
$966,  whidi  the  vendor  owed  tonm 
agent,  and  by  giving  four  soles  w 
$789.29  each,  in  the  name  of  his  pnn- 
dpal,  at  3,  6,  9,  and  12  months,  the 
agent  being  irresponsibie,  and  not  in- 
forming  his  prindpal  of  the  fiust  of  such 
pufchsse,  and  subsequently  the  F'^'P^ 
ty  was  seised  on  an  execation  aga]i0t 
Budi  vendor,  and  a  suit  was  brought 
by  stich  agent,  in  the  name  of  his  IBO- 
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«qM],  agiiiut  the  ahetifl^  for  BQoh  ttk- 
ia^  of  the  pirop«rt7,  and  the  Judge  at 
the  trial  charged  the  Juiy  tbat^  the 
agent  had  aathority,  under  each  a 
power,  to  make  such  a  pnrchaae,  and 
to  agree  to  paj  the  oontraot  price  in 
instalmentH,  and  therefore  ooifid  giye 
notes  in  the  name  of  hie  prindpal,  and 
that  roch  notes  would  be  valid,  and 
that^  in  80  &r  as  the  Talidity  of  the 
trauflfor  depended  upon  the  iiict  of 
there  being  a  sufficient  consideration 
to  uphold  it,  the  consideration  in  this 
case  was  suiBciflnt»  Md^  that  the  charge 
was  enoneoufl^  and  tha^  on  such  astate 
of  foots,  there  was  no  sufficient  consi- 
deration to  uphold  the  sale^  as  against 
the  creditors  of  the  Tender ;  and  that 
the  notes  given  bj  the  attorney  were 
not  obligatory  upon  his  prindpai     id. 

3.  On  the  foots  of  this  eaae^  as  established 
by  the  endenoe  given  at  the  trial,  it 
was  also  held,  that  the  inference  that 
the  purchase  and  sale  were  made,  and 
imuMBdiately  followed  by  an  assignment, 
hy  the  vendor,  of  all  his  proper^  to 
such  agent,  w^  a  view  and  with  the 
intent)  by  means  thereof  to  effect  a 
fovoraJble  compromise  with  the  credi- 
ton  of  such  vendor,  and  to  speculate^ 
out  of  such  a  result;  and  that  the  jury 
would  have  so  found  but  for  the  erro- 
neous instaruction  as  to  the  sufficiency 
of  the  consideration,  was  a  just  one.  icL 

Vide  BvmBVGS^  9. 

OomcoH  Oabbibbs,  8,  4;  and 
ante,  4M,  490^  497. 


FUROHASSB  Qxmafide),  BIGHTS  OP. 

yideDsviBB,a 
Powers,  4|  &. 
Bjmeitib,  6 ;  and  ante,  659. 


HAILBOAD  OOMPANT. 
Vide  ante^  tt. 

"BSCJSrVTEEL 
Vide  FftAOxus  (2iefl0X 


BB-INSUBANCB. 


Vide  ante,  162. 


BESIDENOE  AND  DOMIOILE. 


Vide  ante,  etS. 


BBVOOATION  BY  A  OODICIIX 


Vide  ante^  214. 


SHEBIFF. 

In  an  action  against  a  sheriD^  ibr  tne 
escape  of  a  party,  in  his  custody  under 
an  execution  against  the  body,  it  is 
not  a  defence^  thkt  the  attorney  of  the 
plaintiff  consented  that  such  party 
might  go  to  another  place,  out  of  the 
bailiwick  of  said  sheriff;  in  order  to 
attempt  to  raise  money,  with  which  to 
pay  the  judgment  on  which  the  said 
execution  was  issued.    LoveU  v.  Or- 

849 


2.  When  a  sheriff  takes  possession  of  per- 
sonal proper^,  under  service  of  legal 
process,  he  is  boond  only  to  ordinary 
care  and  diligence  in  its  custody,  t.  e. 
the  same  care  and  diligence  that  a  pru- 
dent man  would  take  of  his  own  pro- 
perty. But  if  the  sheriff  leave  the  pro- 
perly in  the  possession  of  the  defendant 
in  the  action,  he  becomes  an  insurer 
of  it  to  the  plaintiii;  and  nothing  will 
excuse  him  in  the  event  of  a  loss^  but 
the  act  of  God  or  of  publio  enemiea 
Moore  v.  Wiularvdl  867 

3.  Such  is  the  settled  rule^  where  pro- 
perty is  taken  by  the  sheriff  under  an 
execution,  and,  in  reason,  the  rule  is 
Just  as  applioal)^  iriien  the  possesion 
IS  so  taken  in  an  action,  under  the 
Code,  for  the  deliveiy  of  personal  pro- 
perty. 4d, 

4i  In  such  enaction,  the  sheriff  did  not 
take  actual  possessicn  of  the  property; 
and  it  was  proved,  in  the  present  suit, 
wiudi  was  brought  by  the  plaintiff  in 
the  ibnner,  that  the  deputies,  whom 
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the  Bheriif  had  direoted  to  take  chaiige 
ofi^wereipiiltyofgroeBnegligexioe.  id. 

It  was  therefore  hdd^  that  he  was  liable 
to  the  plaintiff  to  the  fiill  extent  of  tiie 
damages  which  it  was  proved  that  the 
property  had  sustained.  id, 

5.  ^eU>MA«r,  that  the  right  of  the  phun- 
tiff  to  reooYor  sudi  damagee^  was  not 
wuved  nor  affected  bj  his  receiving, 
from  the  defendant  the  deliyery  of  the 
goods  in  their  damaged  state.  icL 

6.  It  is  probable  that  the  sherifi;  in  an 
action  against  him  for  the  recovery  of 
mxh  damages,  is  estopped  from  deny- 
ing the  title  of  the  plaintiflll  bat,  at  anj 
rate,  a  bill  of  lading,  showing  the  goods 
to  have  been  consigned  to  the  pluntifij 
is  yrvmA  fade  evideDce  of  his  owner, 
ship.  id, 

7.  A  Judge  is  not  bound  to  submit  to 
tlie  juiy  the  question  of  negligeooe^  al- 
though there  maj  be  a  coi^ict  of  evi- 
dence in  relation  to  some  of  the  Acts 
relied  on  as  proving  it^ — 'd^  rejecting 
the  coniSicting  evidence,  the  negligence 
charged  is  condusivelj  proved  hj  the 
defendant's  own  witnesses.  id 


SHIPS  AND  SHIFPINa. 

1.  A  notice^  given  to  the  consignee  of 
goods  by  the  master  of  a  vessel  (^  her 
arrival,  is  not  equivalent  to  a  personal 
deliveiy  of  the  goods,  so  as  to  entitle 
the  master  to  demand  the  immediate 
payment  of  freight  The  freight  cannot 
be  claimed  until  the  goods  have  been 
unladen  and  a  deliveiy  has  been  made 
or  tendered.     Ckark  v.  MaMtn,      17*7 

2.  The  delivety  of  merchandise  by  the 
master  of  a  vessel,  and  the  payment  of 
frdght  by  the  owner  and  consignee^  are 
simttltaneous  and  ooncuirent  acts;  so 
that  the  master  is  not  bound  to  deliver 
the  goods  until  the  freight  is  paid  or 
tendered,  nor  the  owner  to  pay  the 
freight  until  the  goods  are  unladen 
and  delivered,  or  Uie  delivery  is  ten- 
dered, id 

3.  But  the  owner  is  not  bound  to  accept 
a  delivery  and  pay  the  frdght,  until  he 
has  had  an  oppOTtunity  to  examine  into 
the  state  and  condition  of  .the  goods, 
and  to  ascertain  their  quantify,  since 


he  has  a  right  to  deduct  any  dnage 
they  may  have  received  on  the  trans* 
porcation  not  imputable  to  the  perils 
of  navigation,  and  any  defidency  in 
quantity  from  the  usual  or  stipulated 
IVeight  Henoe,  if  the  quantity  and 
quidity  of  the  goods  cannot  be  smsw- 
tained  by  an  examination  on  board,  it 
is  the  duty  of  the  msster  to  unlade 
them  and  place  them  in  a  situation  in 
which  the  necessary  examination  maj 
behad.  id, 

4.  Such  is  emphatically  the  duty  of  ibe 
master  when  the  owner  of  the  goods 
offers,  at  his  own  expense,  to  tranahip 
the  goods  into  a  lighter  for  exsmioar 
tion,  and  to  continue  the  lien  upon 
them  during  such  examiDatioo.       t£ 

6.  The  contract  of  afi^eightment,  in  re- 
spect to  each  conagnment,  is  entin^ 
snd  the  master  has  no  li^  to  diride 
it  into  lots  or  parcels  and  denund  a 
pro  raid  or  proportionate  iMgfat  on 
each.  No  portion  of  the  freight  is  de- 
mandaUe  until  the  whole  cooaigDmeot 
has  been  delivered,  or  tendered  Ar  de- 
livery, id 

6.  BsH  that  as  the  diaige  of  the  Judge 
upon  the  trial,  in  effect  denied  the 
above  propositions^  the  exoeptioiii  te 
it  were  w^  taken,  and  there  must  be 
a  new  trial,  costs  to  abide  erent     id 


STATUTES,  OO^STBUCnON  OF. 

(R.  &  vol  L  738,  §  66,  sub.  S,  and§eO, 
p.  729,  ante,  p.  138);  (tdL  vol  L  66S, 
§8,  ante^  p.  307,  and  see  Laws  of  186a, 
p.  961);  (1  a  8.  768^  §  6^  ante,  SOS); 
(3  K  8.  616,  §  47,  ante,  p.  646.) 


SUUETT. 

L  Taking  the  note  of  a  debtor,  or  a 
transfer  of  property  ih>m  him,  ae  col- 
lateral security  only,  without  any  agree- 
ment to  extend  the  time  of  paTment 
of  the  original  debt  does  not  operate 
to  suspend  the  remedy  <»  the  original 
deb^  either  agamst  such  debtor  or  hit 
sureties.     WiOiamB  v.  Jbwnamd    411 

2.  The  new  security  being  a  note  of  the 
original  debtor  at  twelve  moothfl^  se- 
cured by  hie  mortgage  of  real  estate 
the  wliole  efSMt,  of  taking  then  as  ooli 
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lateral  aecority  merely,  ia,  that  sach 
mortgage  cannot  be  foredoeed  until  the 
twelve  months'  note  becomea  doe.    id. 

8.  Mere  delay  to  sue  the  prindpa],  how- 
ever long  continued,  does  not  discharge 
the  surety.  id. 

4.  When  several  defendants,  against 
whom  a  judgment  has  been  recovered, 
unite  in  an  appeal,  firom  it,  to  the  Gene- 
ral Term,  and  third  persons  execute,  as 
sureties,  an  undertaking  on  such  ap- 
peal, in  the  tenns  prescribed  by  section 
385  of  the  Code,  such  sureties  are  not 
discharged  firom  liability,  merely  be- 
cause some  of  such  appellants  abandon 
their  appeal,  if  the  respondent  obtains 
an  affinnance  of  such  judgment  Bur- 
roAv.  VcmderbiiL  687 

5.  Neither  are  such  sureties  discharged, 
because  an  order  is  made  on  the  con- 
sent of  the  respondent's  attorney,  with- 
out their  consent,  or  uotioe  to  them, 
that  the  (Jietk  enter  on  the  docket  of 
audi  judgment,  the  words,  **  secured 
on  appeal,"  and  such  entry  is^  thereup- 
on, made.  id. 

6^  The  &cts  that,  after  suit  is  brought  on 
such  an  undertaking,  the  judgment  of 
afflnnanoe  is  appealed  from  to  the  Court 
of  Appeals,  and  such  an  undertaking  is 
given  as  is  required,  to  stay  proc^- 
ings,  in  the  Court  bdow,  on  such  judg- 
ment, cannot  be  plead  in  bar,  or  in 
abatement  of  the  action,  on  such  under- 
taking, id. 

Vide  LAHDLOBDandTDrAST,  2, 3,  i. 


TUnSTS  AND  TBUST  ESTATEa 
Vide  ante^  9S,  12«. 


TTNBERTAKINa 
Yido  SuBBTT,  ^  6^  aod  6. 


USUET. 

1.  A  debtor  having  sold  and  transferred 
property  to  his  c^dditor  in  payment  of 
a  deb^  soch  property  cannot  be  seized 
on  an  execution  against  such  debtor, 
merdy  because  the  debt  so  paid  was 
usurious.  After  a  voluntaiy  payment 
of  such  a  debt  by  the  debtor,  oi:dy  the 
usurious  excess  can  be  recovered  back, 
and  that  can  only  be  done  within  a 
year  after  such  payment,  when  the 
action  is  brought  by  such  debtor  or 
his  personal  representativea  MiOs  v. 
Ckundy,  169 


T 
VARIANCE. 

1.  The  action  was  brought  to  recover  the 
price  of  goods  whidi  the  ccnnplaint 
averred  had  been  sold  and  delivered 
to  the  defendant  The  purohase  was 
proved  to  have  been  made  by  the  de- 
fendant, but  the  goods  were  delivered 
to  a  third  person,  and  for  the  use  of 
such  person.  Upon  this  ground,  and 
upon  the  authority  of  SmiOi  v.  Lekmd, 
3  Duer,  497 ;  the  referee  dismissed  the 
complaint    Bofferay.  Veroiuk        41 1 

2.  ffeld,  that  there  was  not  a  fiulure'  to 
prove  the  allegations  in  the  complaint 
m  their  entire  scope  and  meaning,  but 
merdy  in  some  particulars.  Hence, 
the  variance  under  §  169  of  the  Oode^ 
ought  not  to  have  been  deemed  ma- 
teiiia],  as  there  was  no  proof  that  the 
defendant  had  been  actually  misled  by 
it  to  his  prejudice  in  maintMning  his 
defence.  O, 

3.  ffeldf  also,  that  the  variance  ought  to 
have  been  disregarded  under  §  176, 
which  requires  the  Court  to  disregard 
any  error  or  defect  in  the  pleadings, 
which  shall  not  affect  the  substantiied 
rights  of  the  adverse  party.  SmUh  v.' 
Zetomd  explained  and  distingoidied.  id, 

7140  AGBsndEirr,  80. 

ETfjmsoEf  16, 17, 18;  19. 
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WAGEBa 
Tide  AoEmmra  19,  30. 


WIUA 
Vide  antev  90^  128»  and  S14. 


WHNBSa 

1.  The  eTumination,  bj  the  pTjutttiff,  of 
his  aangnor  of  the  cause  of  action,  does 
not,  as  the  code  read  in  October,  1866, 
autiiorize  a  defendant  to  be  examined 
in  bis  own  behal(  except  as  to  the  same 
matter.    Brown  y.  JRiAardaon.       403 

2.  BbH  that  as  he  offered  himselC  as  a 
witness,  ''generally  on  his  own  behalf" 
and  as  the  offer  was  understood  and 
treated  by  the  Court  and  counsel  as 
an  oflbr  to  examine  him  on  matters,  as 
to  which  the  aasignor  had  not  been 
examined,  or  not  at  all,  the  offer  was 
proper^  excluded.  ii 

3.  A  defendant  has  no  right  to  be  ex- 
amined in  his  own  belukU^  merely  be- 
cause the  wife  of  the  plaintiff's  as- 
signor of  a  thing  in  action  (being  the 
plaintiff's  cause  of  action)  has  been 
examined  icr  the  plaintifll  Bat^frd  ▼. 
Siifffiiu,  441 

4.  In  all  aotionfl^  Aether  of  contract  or 
tort,  whenever  a  plaintiff  calls  one  of 
several  defendants^  and  by  examining 
him  giyes  OTidence  tending  to  esta- 
blish a  cause  of  actioii  against  all  joint- 
ly, and  by  establishing  which  all  may 
be  charged  with  the  same  amount  for 
which  either,  on  the  same  &ctB,  would 
be  liable  if  sued  alone,  the  other  defen- 
dants may  be  examined,  as  witnesses 
in  their  own  behalf  to  the  same  cause 
of  action.    Kibnerv,  (yMara,        601 

6.  It  will  make  no  difference^  that  the 
Court  may  be  competent  in  such  ac- 
tion and  on  such  (acb^  in  the  exercise 
of  its  equitable  Jurisdiction,  to  charge 
the  defendants  so  offering  themselYes 
in  their  own  behalf  to  pay  a  part  only 
of  the  whole  sum  claimed,  or  if  charged 
with  the  whole,  to  direct  that  they  be 
80  charged  only  in  the  event  that  all 
^annot  be  ooDeoted  of  their  ohdefen- 


dant,  and  to  order  that  tfaey  pay  only 
so  much  as  may  net  be  collected  bj 
execution  against  him.  i& 

6.  I>efendants  may  be  "united  in  int^ 
rest^''  in  respect  to  a  matter  inTolYed 
in  the  issues,  within  the  meaning  of 
those  words  as  used  in  §  397  of  the 
Code,  though  not  sued  as  partnen 
or  joint'Oontnctore,  and  tiumgh  sued 
upon  a  cause  of  action  on  which  a  sepir 
rate  suit  against  each  could  be  main- 
tained, a. 

7.  There  is  no  authority  In  the  proriflkns 
of  the  Code  concerning  the  examina- 
tion of  a  par^  as  a  witness,  at  the  in- 
stance of  tiie  adverse  party,  for  an  or- 
der directing  the  party  sooght  to  be 
examined  to  appear  before  a  referee 
and  submit  to  be  examined  befive  socb 
referee.    Draper  v.  EemiMgfim     611 

8.  SenMe,  If  the  examinalaon  is  to  be 
as  of  a  witness  examined  oonditioDally, 
a  summons  must  be  issued  to  oom]i«l 
the  attendance  of  the  party^  whose  ex- 
aminatioii  is  sought  An  order  isonlf 
neceasaiy  to  show  the  existenoe  </ 
fuAB  giving  a  rig^t  to  so  examine^  and 
to  au^enticate  the  proceedings.  Hie 
witness  does  not  attend  in  obedienoe 
to  the  order,  but  in  obedience  to  the 
summons.  If  the  examination  is  bad 
before,  instead  of  taking  it  at  the  trial, 
no  order  is  neoesBaiy.  A  notice  to  the 
party,  and  that  alone,  is  neoesBvy  to 
give  the  right  to  examine,  and  a  som- 
mons  is  neoeosaiy  to  compel  atteodinoe 
and  lay  the  foundation  fx  ulterior  pro- 
ceedings, in  case  of  non-attendance  in 
obedience  to  tt.  *^ 

9.  It  ii  not  obvious  that  any  older  for 
the  conditional  examination  of  a  pez^ 
as  a  witness  can,  properly,  epeciQr  m 
limit  the  matters  to  i^iich  he  ia  to  be 
exammed.  He  is  to  be  exammed  ge- 
nerally the  same  as  any  other  witne^ 
and  the  points  to  whidi  he  may  be 
examined  are  to  be  determined  \ij  the 
ofllcer  b^ore  whom  the  oTsminatiVm  ■ 
had,  or  at  the  trial  when  the  teitimo^ 
is  offered  hi  evidence.  ^ 


10.  Whether,  when  in  an  actKm 
husband  and  wife,  the  complaint  atates 
as  a  cause  of  action,  ftcts  which,  u 
proved,  will  entitle  the  plaintiff  to  a 
judgment  agahist  the  husband  penoH 
naUy,  and  he  hM  not  beep  seffed  Witt 
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the  sammoofli  nor  apj^eared  in  the  ac- 
tion, and  the  means  provided  bj  law 
for  oompeUing  his  apptarance  have  not 
been  exhausted,  the  wife  can  be  pro- 
ceeded i^ainst  at  aU,  or  whether  she 
can  appear  by  an  attorney  employed 
by  her,  without  a  previous  order  of  the 
Court  fbr  that  purpo^  or  whether  she 


can  be  compelled  to  be  examined  at 
all  to  establish  the  allegations  in  such 
a  complaint,  when  proof  of  part  of  the 
allegi^ons  requisite  to  be  proved,  to 
cha^  her  separate  estate,  if  she  have 
any,  will  subject  the  husband  to  a 
judgment  for  the  amount  sought  to  be 
coltocted  ^m  her  propertjfi  quarnf  id. 


A>K    Jl^f-^-'    ^ 


J. 
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